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ASSISTED  SUICroE  IN  THE  UNITED  STATES 


THURSDAY,  APRIL  29,  1996 

House  of  Representatives, 
Subcommittee  on  the  Constitution 

Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  1  p.m.,  in  room 
2237,  Rayburn  House  Office  Building,  Hon.  Charles  T.  Canady 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Charles  T.  Canady,  Henry  J.  Hyde,  and 
Barney  Frank. 

Also  present:  Keri  D.  Harrison,  assistant  counsel;  Jacquelene 
McKee,  paralegal;  Mark  Carroll,  staff  assistant;  and  Robert  Raben, 
minority  counsel. 

OPENE^JG  STATEMENT  OF  CHAIRMAN  CANADY 

Mr.  Canady.  The  subcommittee  will  come  to  order. 

Currently  35  States  have  statutes  prohibiting  assisted  suicide. 
An  additional  8  States  recognize  assisted  suicide  as  a  common  law 
crime.  These  criminal  prohioitions  show  the  value  States  place  on 
the  protection  of  human  life  and  the  serious  threat  that  assisted 
suicide  poses  to  respect  for  life  in  the  United  States  and  to  the 
safety  oi  vulnerable  persons. 

Compassion  in  Dying  v.  State  of  Washington  and  Quill  v.  Vacco 
decided  by  the  ninth  and  second  circuit  courts  of  appeal,  respec- 
tively, held  that  assisted  suicide  is  a  constitutional  right  for  com- 
petent, terminally  ill  persons. 

On  March  6,  1996,  in  Compassion  in  Dying,  the  ninth  circuit 
found  a  liberty  interest  in  determining  the  time  and  manner  of 
one's  own  death.  The  court  held  "that  insofar  as  the  Washington 
statute  prohibits  physicians  from  prescribing  life-ending  medication 
for  use  by  the  terminally  ill  who  wish  to  hasten  their  own  deaths, 
it  violates  the  due  process  clause  of  the  14th  amendment."  In  other 
words,  the  court  decided  that  assisted  suicide  is  a  fundamental 
right. 

On  April  2,  1996,  in  the  Quill  case,  the  second  circuit  court 
struck  down  New  York  statutes  prohibiting  assisted  suicide  as  vio- 
lative of  the  equal  protection  clause  of  the  14th  amendment.  The 
court  found  that  the  New  York  law  did  not  treat  similarly  situated 
persons  alike.  The  court  stated  that  "those  in  the  final  stages  of 
terminal  illness  are  allowed  to  hasten  their  deaths  by  the  removal 
of  such  systems,  but  those  who  are  similarly  situated  except  for  the 

Erevious  attachment  of  life-sustaining  equipment  are  not  allowed  to 
asten  death  by  self-administered  prescribed  drugs." 

(1) 


Not  only  did  the  court  decide  the  New  York  statutes  were  not  ra- 
tionally related  to  any  legitimate  State  interest,  but  the  court  de- 
termined that  the  State  had  no  interest  in  prolonging  a  life  that 
was  soon  to  end.  The  court  asked  the  question:  "But  what  interest 
can  the  State  possibly  have  in  requiring  the  prolongation  of  a  life 
that  is  all  but  ended/"  The  court  then  answered  its  own  question: 
"None." 

Interestingly,  unlike  the  ninth  circuit,  the  majority  in  the  second 
circuit  refused  to  call  assisted  suicide  a  fundamental  right. 

I  am  disturbed  by  the  decisions  of  the  ninth  and  second  circuit 
courts  of  appeals.  With  no  national  debate,  these  courts  are  at- 
tempting to  implement  a  broad  public  policy  that  would  profoundly 
affect  the  way  Americans  deal  with  life  and  death  and  drastically 
alter  the  role  of  physicians  in  our  society.  It  is  my  hope  that  the 
Supreme  Court  will  hear  these  cases  and  overturn  these  dangerous 
decisions. 

Legalizing  physician-assisted  suicide  or  any  other  practice  de- 
signed to  kill  innocent  human  beings  would  result  in  abandoning 
to  death  those  in  our  society  who  are  most  vulnerable.  Cloaking 
such  practices  with  the  protection  of  the  Constitution  would  be  yet 
another  blow  against  respect  for  life  in  our  land. 

Today  we  will  hear  from  three  panels  of  witnesses.  They  will  tes- 
tify about  the  medical,  legal,  and  ethical  issues  surrounding  as- 
sisted suicide  in  the  United  States.  I  want  to  express  the  sub- 
committee's appreciation  to  each  of  the  witnesses  testifying  today. 

I  must  also  express  my  disappointment  that  the  administration 
has  declined  our  invitation  to  participate  in  today's  hearing.  Presi- 
dent Clinton  has  declared  his  opposition  to  legalizing  assisted  sui- 
cide. When  asked  in  1992  about  legislation  to  allow  assisted  sui- 
cide, he  stated,  "I  certainly  would  do  what  I  could  to  oppose  it." 

The  spokeswoman  for  the  President  recently  reaffirmed  his  oppo- 
sition to  assisted  suicide  in  the  Washington  Times.  She  told  the 
Times,  "On  the  political  side,  there  are  a  lot  of  issues  on  which  Mr. 
Clinton  agrees  with  the  Catholic  Church,"  and  then  cited  opposi- 
tion to  assisted  suicide  as  one  of  those  issues. 

Unfortunately,  the  Department  of  Justice  and  the  White  House 
both  declined  invitations  to  testify  at  this  hearing.  But  in  a  letter 
from  the  White  House,  which  I  will  place  in  the  record,  the  Direc- 
tor of  Legislative  Affairs  for  the  White  House  reiterated  that  the 
President  opposes  assisted  suicide. 

[The  letter  follows:! 


THE  WHITE  HOUSE 

WAS  H I NGTO  N 

April    26,     1996 


Dear  Mr.  Chairman: 

I  appreciate  your  letter  of  April  22,  1996  inviting  a 
representative  of  the  President  to  testify  before  your 
Subcommittee  during  its  April  29th  hearing  on  "Assisted  Suicide 
in  the  United  States."   I  also  understand  that  Judiciary 
Committee  Chairman  Hyde  extended  a  similar  invitation  to  Attorney 
General  Janet  Reno.   Generally,  because  this  Administration 
strongly  believes  in  the  value  and  importance  of  the 
Congressional  hearing  process,  we  endeavor  to  accommodate  each 
request  for  testimony  or  assistance. 

There  are  times,  however,  when  circumstances  dictate  that 
Administration  testimony  be  withheld  until  a  more  appropriate 
time.   The  President  has  clearly  expressed  his  personal 
opposition  to  assisted  suicide,  and  he  remains  of  that  view. 
Nevertheless,  after  consulting  with  both  the  White  House  Counsel 
Jack  Quinn  and  Assistant  Attorney  General  Walter  Dellinger,  I 
believe  this  is  one  of  those  rare  occasions  when  the 
Administration  must  respectfully  decline  the  Committee's 
invitation. 

Your  staff  informs  us  that  two  recent  assisted  suicide 
cases.  Quill  v.  Vacco  and  Compassion  in  Dying  v.  State  of 
Washington,  decided  by  the  2nd  and  9th  Circuit  Courts  of  Appeal, 
respectively,  will  be  the  primary  focus  of  the  April  29th 
hearing.   It  is  anticipated,  therefore,  that  any  Administration 
witness  would  be  expected  to,  and  indeed  should  be  prepared  to, 
comment  on  those  decisions.   The  Administration  has  not  had 
occasion  to  address  the  constitutional  issues  that  dictated  the 
courts'  decisions  in  those  cases  and  which  are  of  primary 
interest  to  your  Subcommittee.   Additionally,  many  legal  experts 
believe  the  U.S.  Supreme  Court  will  consider  either  or  both  of 
these  cases  later  this  year  or  early  next  year.   If  that  is  so, 
any  Administration  position  on  the  relevant  constitutional  issues 
may  be  developed  in  connection  with  a  decision  by  the  Solicitor 
General  to  file  amicus  briefs  in  these  cases. 


As  these  issues  are  resolved,  I  hope  this  Administration  is 
afforded  an  opportunity,  when  and  as  appropriate,  to  address 
these  important  constitutional  issues  or  to  provide  comment  on 
any  legislation  that  your  Subcommittee  may  develop  on  this  issue, 


With  Best  Regards, 


John  Hilley 

Assistant  to  the  President  and 
Director  of  Legislative  Affairs 


The  Honorable  Charles  T.  Canady 
Chairman,  Subcommittee  on  the  Constitution 
Committee  on  the  Judiciary 
362  Ford  House  Office  Building 
Washington,  D.C.  20515 


Mr.  Canady.  It  is  my  hope  that  the  President  will  put  his  words 
into  action  by  directing  the  Solicitor  Greneral  to  file  briefs  urging 
the  Supreme  Court  to  consider  the  two  U.S.  courts  of  appeals  cases 
which  are  the  subject  of  discussion  here  today. 

[Correspondence  follows:] 
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April  16.  1996 

The  Honorable  Janet  Reno 

Attorney  General 

U.S.  Department  of  Justice 

Main  Justice  Building 

10th  and  Constitution  Avenue,  N.W. 

Washington.  D.C.   20530 

Dear  Anoroey  General  Reix): 

The  Subcommittee  on  the  Constitution  is  planning  to  bold  an  Oversight  Hearing  on 
assisted  suicide.  The  hearing  will  be  held  on  Monday,  April  29,  1996  at  1:00  p.m.  in  room 
2237  of  the  Raybum  House  GfTice  Building. 

I  would  like  to  formally  invite  you  or  your  representative  to  appear  ai>d  testify  at  the 
bearing.  Please  forward  one-hundred  (100)  copies  of  your  prepared  statement  no  later  than  1:00 
p.m.  on  Thursday,  April  25,  1996  to  the  following  address: 

Subcommittee  on  the  Constiution 
362  Ford  HOB 
Washington,  D.C.   20515 

Also,  the  Subcommittee  puts  prepared  statements  for  hearings  on  the  Internet  to  allow  access  to 
the  public.  To  that  end,  providing  a  diskette  with  your  prepared  statements  would  be  greatly 
appreciated  (Wordperfea  5.1,  3.5  inch  diskette). 

If  you  have  any  questions  or  comments,  please  do  not  hesitate  to  contact  the 
Subcommittee  at  (202)  226-7680. 

Acceptance  of  this  invitation  at  your  earliest  opportunity  is  greatly  appreciated. 

F'y. 


HENRY  J  HYDE 
HJH/mc 
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April  22,  1 996 

Mr.  John  Hilley 

Assistant  to  the  President 

and  Director  for  Legislative  Affairs 

The  White  House 

West  Wing,  Second  Floor 

Washington,  O.C.  20502 

Dear  Mr.  Hilley: 

The  Subcommittee  on  the  Constitution  is  planning  to  hold  an  Oversight 
Hearing  on  'Assisted  Suicide  in  the  United  States.'   The  hearing  will  be  held  on 
Monday,  April  29,  1996  at  1:00  p.m.  in  room  2237  of  the  Rayburn  House  Office 
Building. 

I  would  like  to  invite  a  representative  of  the  President  to  appear  and  testify 
at  the  hearing.   The  President  has  recognized  the  threat  that  a  sisted  suicide  poses 
to  vulnerable  persons  and  declared  his  opposition  to  legalizing  assisted  suicide. 
When  asked  in  1992  about  legislation  to  allow  assisted  suicide,  he  stated,  *l 
certainly  would  do  what  I  could  to  oppose  it*  ("Clinton  Bashes  No-Show  Bush;  On 
T.V.  Later,  He  Calls  Assisted  Suicide  Wrong,'  Detroit  Free  Press.  Sept.  23,  1992). 
Mary  Ellen  Glynn,  a  spokeswoman  for  the  President,  recently  reaffirmed  his 
opposition  to  assisted  suicide  in  The  Washington  Times.    She  said,  'On  the  political 
side,  there  are  a  lot  of  issues  on  which  Mr.  Clinton  agrees  with  the  Catholic 
Church,'  and  then  cited  opposition  to  assisted  suicide  as  one  of  those  issues 
('Cardinals  hit  Clinton  on  Abortion,'  The  Washington  Times.  April  17,  1996). 

The  Committee  invited  Attorney  General  Janet  Reno  to  the  hearing,  but, 
unfortunately,  the  Department  of  Justice  decided  not  to  sand  a  representative.   My 
staff  was  told  that  Assistant  Attorney  General  Walter  Dellinger  said  the  Justice 
Department  had  no  position  on  assisted  suicide.    As  the  Department  of  Justice  has 
declined  Chairman  Hyde's  invitation,  I  would  greatly  appreciate  if  the  White  House 
would  send  a  representative  to  express  the  President's  views. 


Thank  you  in  advance  for  accepting  this  invitation  at  your  earliest 
opportunity.    If  you  have  any  questions,  please  contact  the  Subcommittee  at  (202) 
226-7680. 

Sincerely  yours, 


Charles  T.  Canady 

Chairman 

Subcommittee  on  the  Constitution 
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Mr.  Canady.  Mr.  Hyde. 

Mr.  Hyde.  Thank  you,  Mr.  Chairman,  for  having  the  initiative  to 
hold  these  hearings.  These  are  all  subjects  people  detest  talking 
about  and  thinking  about,  but  at  the  pain  of  not  doing  your  duty 
if  we  don't  think  about  them.  I  congratulate  you  for  doing  this. 

I  think  America,  especially  in  view  of  the  two  cases  that  you 
speak  of  from  the  ninth  circuit  and  second  circuit,  is  on  the  thresh- 
old of  something,  I  guess,  called  the  culture  of  death.  The  autono- 
mous individual,  which  is  the  articulated  creature  of  the  Casey  de- 
cision, is  preeminent.  And  I  think  when  we  are  finished  going  in 
this  direction,  we  should  amend  our  Declaration  of  Independence 
and  talk  about  the  inalienable  right  to  life  and  death,  liberty,  the 
pursuit  of  happiness  in  this  or  the  next  world.  But  we  have  too 
much  emphasis  on  life  and  liberty  in  our  Declaration  and  our  other 
foundational  documents. 

The  slippery  slope  that  some  of  us  warned  about  back  in  1973 
when  the  Supreme  Court  sanctified  abortion  as  another  "choice,"  a 
legfitimate  option — ^indeed,  a  preferred  option  the  way  things  have 
worked  out.  Some  of  us  warned  of  a  slippery  slope — that  nas  be- 
come a  precipitous  plunge  off  a  cliff. 

It  takes  too  much  time  to  go  down  a  slippery  slope.  Pressures  are 
going  to  develop.  They  are  already  under  way.  Some  are  a  sounding 
for  older  people  to  get  out  of  the  way.  Get  out  of  the  way.  Your  use- 
fulness is  over.  You  are  useless.  Where  have  I  heard  that  phrase 
before? 

Sanctity  of  life  is  going  to  be  a  joke.  It  is  a  joke.  It  is  something 
that  only  religious  kooks  hold  to  or  utter. 

So  we  are  on  the  threshold  of  enormous  changes  in  our  philoso- 
phy and  the  way  we  look  at  human  life.  And  they  are  the  progeny 
of— you  should  pardon  the  expression — of  Roe  v.  Wade,  the  Casey 
case,  and  the  rest. 

We  get  into  fascinating  questions  about  whether  a  patient  who 
is  incompetent,  suffering  from  Alzheimer's,  or  has  a  stroke,  or  is 
unconscious,  whether  the  autonomy  of  that  person  can  be  divested 
and  vested  in  the  caregiver,  who  tnen  can  say,  "Give  my  ward  the 
injection." 

We  are  on  the  threshold  of  scientific  people  sajring  there  is  no  dif- 
ference between  withholding  treatment  and  srffirmatively  killing 
somebody,  all  of  which  diminishes,  again,  that  old-fashioned  term, 
"the  sanctity  of  life."  This  is  where  being  a  Congressman  is  inter- 
esting, really,  really  interesting.  You  come  to  grips  with  these 
ideas,  and  they  are  critical. 

So  I  thank  you  again,  Mr.  Chairman,  for  holding  these  hearings, 
and  I  will  await  with  interest  the  testimony. 

Mr.  Canady.  Thank  you,  Mr.  Hyde. 

Our  first  witness  in  toda/s  discussion  of  assisted  suicide  is  Dr. 
Kathleen  Foley.  Dr.  Foley  is  chief  of  the  pain  service  in  the  depart- 
ment of  neurology  at  Memorial  Sloan-Kettering  Cancer  Center.  She 
is  also  currently  serving  as  the  Open  Justice  Institute  project  direc- 
tor for  the  Proiect  on  Death  in  America. 

Next  we  will  hear  testimony  from  Dr.  Timothy  Quill.  Dr.  Quill 
is  a  professor  of  medicine  and  psychiatry  at  the  University  of  Roch- 
ester School  of  Medicine.  He  was  a  lead  physician  plaintiff  in  the 


second  circuit  case  of  Quill  v.  Vacco,  which  challenged  the  New 
York  law  prohibiting  assisted  suicide. 

Following  Dr.  Quill  will  be  Diane  Coleman.  Ms.  Coleman  has 
served  on  the  California  Attorney  Greneral's  Commission  on  Dis- 
ability as  well  as  the  board  of  directors  of  the  West  Side  Center  for 
Independent  Living.  She  is  also  the  author  of  many  articles  con- 
cerning the  issue  of  independent  living. 

Next  to  testify  will  be  Dr.  Samuel  Klagsbrun.  Dr.  Klagsbrun  is 
the  executive  medical  director  and  owner  of  the  Four  Winds  Hos- 
pital in  Katonah,  NY.  Dr.  Klagsbrun  was  also  a  plaintiff  in  the 
Quill  case. 

The  final  witnesses  on  the  first  panel  will  be  Dr.  Herbert  Hendin. 
Dr.  Hendin  is  the  executive  director  of  the  American  Suicide  Foun- 
dation. More  than  30  of  his  professional  articles  and  four  of  his 
books  have  dealt  with  suicide. 

I  thank  all  of  you  for  being  with  us  here  today.  Without  objec- 
tion, your  full  statements  will  be  made  a  part  of  the  record.  I  would 
ask  tnat  each  of  you  summarize  your  testimony  in  no  more  than 
5  minutes. 

Dr.  Foley. 

STATEMENT  OF  KATHLEEN  M  FOLEY,  MJ).,  DIRECTOR,  OPEN 
SOCIETY  INSTITUTE'S  PROJECT  ON  DEATH  IN  AMERICA 

Dr.  Foley.  Thank  you,  Mr.  Chairman.  I  wish  to  offer  my  sincere 
thanks  for  this  opportunity  to  appear  before  this  committee. 

This  testimony  is  based  on  my  clinical  experience  in  caring  for 
cancer  patients  with  pain  and  advanced  disease  for  the  past  21 
years  from  a  very  broad  clinical  research  program  attempting  to 
address  the  needs  of  patients  with  advanced  disease  for  clinical 
care. 

In  my  clinical  practice  I  have  been  asked  by  patients  to  aid  them 
in  death  because  of  severe  pain.  I  have  had  the  opportunity  to  see 
these  requests  for  aid  in  death,  psychological  support,  provision  of 
family  support,  and  with  the  promise  that  their  symptoms  would 
be  controlled  throughout  the  dying  process. 

The  main  thrust  of  my  testimony  is  based  on  the  construct  that 
we  need  to  move  the  current  debate  from  its  very  narrow  debate 
on  the  legalization  of  physician-assisted  suicide  to  the  much  broad- 
er issue  tnat  concerns  the  American  public,  the  need  to  improve  the 
care  of  dying.  To  do  so,  we  really  must  encourage  a  national  dialog. 

We  need  to  address  the  public's  questions:  How  will  I  die?  Where 
will  I  die?  Who  will  care  for  me?  Will  my  pain  be  controlled?  Will 
my  values  be  preserved  to  facilitate  the  quality  of  my  life  at  the 
end  of  my  life?  What  are  my  options  for  care,  and  how  will  my  care 
be  paid  for?  Who  will  help  the  caregivers?  Will  my  cultural,  reli- 
gious, and  spiritual  beliefs  be  respected? 

I  would  like  to  begin  by  suggesting  that  the  U.S.  Grovemment  re- 
spond to  the  recommendations  of  the  World  Health  Organization 
expert  panel,  which  I  chaired,  which  requested  that  member  states 
follow  the  recommendations  published  in  their  technical  report 
which  was  entitled,  "Cancer  Pain  Relief  and  Other  Care." 

The  recommendations  were  that  governments  around  the  world, 
specifically  the  United  States,  establish  national  health  care  poli- 
cies and  programs  for  pain  relief  and  care;  that  the  Government 
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should  ensure  that  such  programs  be  incorporated  into  existing 
health  care  systems;  that  member  states  not  consider  legalizing 
physician-assisted  suicide  and  euthanasia  until  they  have  provided 
programs  for  their  citizens  for  pain  relief. 

Based  on  these  WHO  recommendations,  the  Judiciary  Committee 
should  engage  the  public  in  broad  discussions  to  understand  the 
impact:  miat  are  the  medical,  legal,  social,  and  economic  barriers 
to  the  care  of  the  dying? 

Almost  2.3  million  Americans  die  each  year.  We  have  little  infor- 
mation on  how  these  patients  die,  and  we  have  only  veiy  general 
information  of  the  place  of  their  death.  The  majority  of  patients 
dying  are  dying  in  hospitals,  with  approximately  16  percent  in 
nursing  homes  and  the  remainder  dying  either  in  home  or  in  hos- 
pice programs. 

There  is  data  to  suggest  that  cancer  patients,  patients  with 
AIDS,  and  patients  with  neurological  disease  represent  the  major 
medical  populations  who  can  identify  these  potential  candidates  for 
physician-assisted  suicide.  Yet  there  is  now  overwhelming  data  to 
suggest  that  these  patients — that  for  these  patients,  physicians  are 
inadequately  trained  to  care  for  them  and  deterred  economically 
from  providing  humane,  adequate  care  for  this  group  of  patients. 

For  example,  70  to  90  percent  of  patients  with  advanced  cancer 
have  pain  that  can  be  relieved,  but  it  is  not;  25  percent  have  major 
depressions  that  can  be  treated,  but  both  physicians  and  nurses 
caring  for  these  patients  do  not  have  the  current  knowledge  to  ei- 
ther identify  nor,  importantly,  to  treat  them. 

The  average  cancer  patient  has  four  symptoms  that  interfere 
with  the  quality  of  life.  These,  too,  can  be  treated  with  the  cur- 
rently available  approaches. 

So  in  short,  we  have  sufficient  knowledge  to  improve  patient 
care,  but  teaching  about  how  to  care  for  the  dying  is  not  a  priority; 
providing  care  for  the  dying  is  not  a  priority. 

We  need,  however,  to  not  only  educate  professionals,  we  need  to 
educate  the  public  to  understand  what,  in  fact,  their  options  are. 
Moreover,  we  need  to  provide  them  with  options  to  die  at  home,  to 
die  with  care  and  their  medications  in  an  affordable  and  available 
way. 

At  the  present  time,  hospice  care  has  demonstrated  that  it  can 
be  a  cost-effective  system.  Yet  it  is  only  limited  to  about  30  to  40 
percent  of  cancer  deaths  and  less  than  30  percent  of  AIDS  deaths. 
Of  10  percent  of  the  Oregon  citizens,  only  10  percent  know  what 
a  hospice  is  when  they  go  to  physician-assisted  suicide.  This  re- 
sults, in  general,  in  the  public  viewing  assisted  suicide  as  their 
only  option,  and  it  emphasizes  clearly  their  concept  of  patient  au- 
tonomy, and  currently  proposed  law  provides  a  false  sense  of  au- 
tonomy. 

The  laws  only  provide  protection  for  physicians  to  allow  them  to 
write  a  prescription.  They  do  not  ensure  that  patients  will  have  ac- 
cess to  expertise  in  care.  They  do  not  assure  the  physicians  will  be 
available  to  them  on  a  24-hour  basis  to  provide  house  calls,  to  pro- 
vide home  care,  or  to  provide  home  care  nurses  or  appropriate 
medication,  and,  most  of  all,  they  will  not  be  made  destitute  in  pro- 
viding such  care. 
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Real  autonomy  at  the  end  of  life  can  only  be  realized  when  a  full 
range  of  treatments  is  available  and  affordable  and  patients  under- 
stand their  options.  It  is  conceivable  that  it  will  be  easier  for  a  doc- 
tor to  prescribe  legal  medications  than  it  will  be  to  care  for  the 
dying  patient.  It  will  equally  be  conceivable  that  these  families  will 
be  left  destitute  in  providing  such  care  for  individuals. 

There  is  a  concern  that  patients  without  families  or  friends  or 
those  that  come  from  socially  disadvantaged  groups  will,  in  fact,  be 
significantly  hurt  by  such  legislation.  In  the  current  climate  with- 
out universal  access  to  care,  such  laws  place  the  dying,  who  are  our 
most  vulnerable  citizens,  at  a  disadvantage.  There  needs  to  be  an 
easier  way  to  limit  excessive  health  care  cost. 

In  summary,  there  are  serious  flaws  in  our  current  health  care 
system  that  impact  on  the  quality  of  care  provided  to  patients  who 
are  dying.  It  seems  ironic  that  at  a  time  when  we  have  refused  to 
guarantee  health  care  to  everyone,  the  judiciary  selected  physician- 
assisted  suicide  as  the  one  health  care  right  that  deserves  constitu- 
tionality status. 

Thank  you. 

[The  prepared  statement  of  Dr.  Foley  follows:] 
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Prepared  Statement  of  Kathleen  M.  Foley,  M.D.,  Director,  Open  Society 
Institute's  Project  on  Death  in  America 

Mr.  Chairman  and  Comrmnee  Members:  I  wish  to  offer  my  sincere  thanks  for  this  opporrunitv-  to 
appear  before  this  Committee. 

I  am  Dr.  Kathleen  M.  Foley,  Chief  of  the  Pain  Service  at  Memorial  Sloan-Kenering  Cancer 
Center,  and  Professor  of  Neurology,  Neuroscience  and  Clinical  Pharmacology  at  Cornell 
University  Medical  College.  I  am  the  Medical  Director  of  the  Supportive  Care  Program  in  the 
Department  of  Neurology  at  Memorial  Sloan-Kenering  Cancer  Center  and  the  Director  of  the 
World  Health  Organization  Collaborating  Center  for  Cancer  Pain  Research  and  Education.  I  am 
also  the  Director  of  the  Open  Society  Institute's  Project  on  Death  In  America. 

The  testimony  is  based  on  both  my  clinical  experience  in  caring  for  cancer  patients  with  pain  and 
advanced  disease  for  the  last  21  years  and  from  our  clinical  research  studies  in  palliative  care. 

In  my  clinical  practice,  I  have  been  asked  by  suffering  patients  to  aid  them  in  death  because  of 
severe  pain.  I  have  had  the  opportunity  to  see  these  requests  for  aid  in  death  fade  with  adequate 
pain  control,  psychological  support,  provision  of  family  support,  and  with  the  promise  that  their 
symptoms  would  be  controlled  throughout  the  dying  process. 

The  main  thrust  of  my  testimony  is  based  on  the  construct  that  we  need  to  move  the  current 
debate  from  its  very  narrow  focus  on  the  question  of  the  legalization  of  physician  assisted  suicide 
to  the  broader  issue  that  concerns  the  American  public— improvements  in  the  care  of  the  dying. 

To  do  so,  we  must  address  the  publics"  questions.    "How  will  I  die?"  "Where  will  I  die?"  "Who 
will  care  for  me?"  "Will  my  pain  be  controlled?"  "Will  my  values  be  preserved  to  facilitate  the 
quality  of  my  life  at  the  end  of  my  life?"    "What  are  my  options  for  care  and  how  will  my  care 
be  paid  for?"  "Who  will  help  the  caregivers?"  "Will  my  cultural,  religious  and  spiritual  beliefs  be 
respected?" 

I  would  like  to  begin  by  suggesting  that  the  United  States  Government  respond  to  the 
recommendations  of  the  World  Health  Organization  Expert  Panel,  which  I  chaired,  that  requested 
that  member  states  follow  the  recommendations  published  in  the  Technical  Report  Series  #804 
"Cancer  Pain  Relief  and  Palliative  Care".    The  recommendations  were  that  governments  around 
the  world  "establish  national  health  care  policies  and  programs  for  pain  relief  and  palliative  care; 
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ensure  that  such  programs  be  incorporated  into  existing  health  care  systems;  make  strenuous 
efforts  to  keep  fully  informed  of  all  developments  in  the  field  of  pain  relief,  palliative  care,  and 
management  of  terminal  disease,  as  the  pressures  for  the  legalization  of  euthanasia  increase." 

To  address  the  need  to  improve  the  care  of  the  dying,  it  is  important  to  examine  the  factors  that 
are  driving  the  physician  assisted  suicide  debate;  to  understand  the  definitions  of  the  terms  being 
used  in  the  debate;  to  make  distinctions  between  currently  available  patients'  rights  and 
physician  assisted  suicide;  to  examine  the  epidemiology  of  death  in  the  United  States  and  patient 
symptomatology;  and  to  understand  the  existing  barriers  to  the  effective  care  of  patients  at  the 
end  of  life. 

Factors  Driving  the  Physician  Assisted  Suicide  Debate 

It  is  well  recognized  that  debates  on  physician  assisted  suicide  and  euthanasia  often  emerge  in 
societies  when  a  loss  of  community  is  perceived,  and  at  times  when  individual  rights  assimie 
greater  importance  than  societal  rights.  The  re-emergence  of  advocacy  groups  for  both  physician 
assisted  suicide  and  euthanasia  in  the  1980's  and  1990's  has  come  from  numerous  factions,  and 
multiple  factors.  These  groups  include  both  physician  advocates  and  public  advocacy  groups, 
including  the  Hemlock  Society  and  Compassion  in  Dying,  to  name  only  a  few.  The  multiple 
medical,  social  and  economic  factors  framing  this  discussion  include:  advancements  in  high 
technological  medical  support  systems  for  patients  with  respiratory  and  cardiac  failure;  changes 
in  the  trajectory  of  dying,  with  large  numbers  of  patients  with  cancer  and  AIDS  alive  for  months 
and  years  following  the  diagnosis  of  an  incurable  illness;  the  increasing  age  of  the  population; 
the  greater  emphasis  on  patient  autonomy;  a  concerted  policy  shift  from  societal  to  individual 
rights;  and  the  highly  debated  limitations  in  health  care  resources,  particularly  for  patients  with 
chronic,  incurable  illness. 

At  the  core  of  this  debate  is  the  issue  of  patient  autonomy,  with  an  increasing  focus  on  patient- 
centered  care,  characterized  by  the  wide  use  of  living  wills,  advance  directives  and  health  care 
proxies  to  protect  patients  from  the  medical  systems  of  physicians  and  hospitals  who  care  for 
them.  This  debate  requires  an  understanding  of  the  complexity  of  the  mediczd  issues. 

Definition  of  Terms 

For  the  purposes  of  discussion,  it  is  critical  to  define  terms.  Euthanasia  is  defined  as  the 
physician  intentionally  administering  a  treatment  (usually  medication)  to  cause  a  patient's  death, 
with  the  patient's  full  informed  consent.   Voluntary  active  euthanasia  is  another  term  used  to 
describe  this  action.  Involuntary  active  euthanasia  is  the  act  of  a  physician  to  intentionally 
administer  a  treatment  (usually  medication)  to  cause  the  patient's  death  without  the  patient's  full 
consent.  The  patient  may  be  incompetent,  or  never  asked.  Physician  assisted  suicide  is  the 
provision  of  a  causative  agent  (usually  a  medication)  to  a  patient,  with  the  intent  that  the  patient 
will  use  the  drug  to  commit  suicide.  Assisted  suicide  is  the  provision  of  assistance,  for  example, 
medication,  carbon  monoxide  tanks,  or  various  other  physical  or  medicinal  approaches,  with  the 
intent  that  the  patient  will  use  these  agents  to  commit  suicide.    Palliative  care  is  the  active,  total 
care  of  patients  whose  disease  is  not  responsive  to  curative  treatment.  Suffering  is  described  as 
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an  aversive  experience,  challenged  by  the  perception  of  personal  distress  that  is  generated  b%' 
factors  that  undermine  quality  of  life.  Double  effect  may  be  defined  as  the  admimstenns  of 
opioids  or  sedative  drugs  to  relieve  pain  and  suffering  in  a  dying  patient  with  the  incidental 
consequence  of  causing  either  respiratory  depression  or  extreme  sedation  or  both,  resulting  in  the 
patient's  death.  Rational  suicide  has  been  the  term  used  to  described  suicides  in  patients  with 
advanced  disease. 

Ethical,  Moral  and  Legal  Distinctions 

It  is  well  recognized  that  there  are  ethical,  moral  and  legal  distinctions  between  physician 
assisted  suicide  and  euthanasia,  and  withholding  or  withdrawing  treatment  from  a  patient  that 
will  allow  him  or  her  to  die.  Many  states  have  developed  a  growing  consensus  supporting  the 
ethics  of  both  withdrawing  and  withholding  life-sustaining  treatments.  The  Supreme  Court 
allows  such  medical  practices  in  certain  conditions. 

In  the  management  of  patients  with  severe  pain  and  suffering,  the  ethical  principle  of  double 
effect  has  long  been  accepted  by  both  physicians  and  non-physicians.  This  is  not  considered  an 
act  of  either  physician  assisted  suicide  or  voluntary  or  involuntary  active  euthanasia. 

Numerous  professional  practice  guidelines  have  established  that  withdrawing  or  withholding 
care,  as  well  as  the  use  of  opioids  and  sedative  drugs  to  treat  pain  and  suffering  are  considered  to 
be  both  ethical  and  legal  in  specific  situations.  However,  there  remains  confusion  among  health 
care  professionals  between  withholding  and  withdrawing  of  care  and  the  use  of  symptom  control 
methods  to  manage  pain  and  suffering,  with  the  concern  that  these  approaches  represent  either 
voluntary  active  euthanasia  or  physician  assisted  suicide.  There  are  a  series  of  studies  that 
demonstrate  a  lack  of  knowledge  by  physicians  in  understanding  these  ethical  principles  and  the 
currently  existing  guidelines  with  such  lack  of  knowledge  impacting  on  appropriate  care  for 
patients  at  the  end  of  life. 

Epidemiology  of  Death  in  the  United  States 

Cause  of  death.   In  1994  there  were  almost  2.3  million  deaths  in  the  United  States.  The  three 
leading  causes  of  death  were  disease  of  heart  (32%),  malignant  neoplasms  (24%).  and 
cerebrovascular  disease  (7%).  HIV  infection  on  an  age  related  basis  is  the  most  common  cause 
of  death  for  white  men  between  the  ages  between  of  25  and  44. 

Place  of  death.   We  have  little  information  on  how  patients  die  and  very  general  information  on 
their  place  of  death.  From  death  certificate  data,  approximately  62%  of  the  2.3  million  deaths 
occur  in  hospitals,  16%  occur  in  nursing  homes  (38%  of  those  over  85  die  in  nursing  homes), 
17%  occur  in  homes  and  depending  upon  the  age  group,  the  rate  of  in-hospital  deaths  ranges 
from  48  to  91%. 

Hospice  Care    Data  from  the  National  Hospice  Organization  indicates  that  approximately  40% 
of  cancer  deaths  in  the  United  States  occur  in  patients  cared  for  by  hospice  programs  and 
approximately  35-40%  of  deaths  from  AIDS  occur  in  patients  cared  for  by  hospice. 
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Epidemiology  of  Requests  for  Physician  Assisted  Suicide 

At  the  current  time,  we  do  not  know  the  number  of  patients  who  request  physician  assisted 
suicide.  The  available  surveys  provide  indirect  information.  They  include  the  public  surveys 
and  physician  surveys.  Few  studies  have  asked  the  dying.  Two  studies  that  have  looked  at 
suicidal  ideation  or  a  desire  for  death  in  AIDS  and  cancer  patients  have  both  underscored  the 
high  correlation  of  depression  with  such  requests  by  patients. 

Before  considering  the  barriers  to  the  effective  care  of  the  dying,  it  is  important  that  the  medical 
problems  facing  this  population  be  recognized  in  this  discussion.  Cancer  patients,  patients  with 
AIDS,  and  patients  with  other  neurological  diseases  represent  the  major  medical  populations  who 
have  been  identified  as  potential  candidates  for  physician  assisted  suicide. 

Prevalence  of  Symptoms 

There  is  a  large  body  of  data  that  define  the  components  of  suffering  in  patients  with  advanced 
terminal  disease.    It  is  not  only  suffering  in  the  patient,  but  also  in  their  families  and  in  the 
professional  caregivers  attending  them.  These  are  often  highly  and  inextricably  related.  The 
perceived  distress  in  any  one  of  these  groups  amplifies  the  distress  of  the  others.  In  defining  a 
taxonomy  for  suffenng,  there  are  three  major  factors:  1)  pain  and  physical  symptoms.  2) 
psychological  distress,  and  3)  existential  distress.  Numerous  studies  in  both  cancer  and  AIDS 
patients  have  demonstrated  the  high  prevalence  of  physical  and  psychological  symptoms,  as  well 
as  existential  distress. 

►  70  to  90%  of  patients  with  advanced  disease  from  cancer  have  significant  pain  that  requires 
the  use  of  opioid  drugs 

►  severe,  unrelenting  pain  interferes  with  the  patients'  qualit>-  of  life,  including  their  activities 
of  daily  living,  their  sleep,  and  their  social  interactions 

►  80%  of  elderly  patients  have  chronic  pain 

►  66%  have  pain  in  the  last  month  of  life 

►  caregivers  in  a  survey  of  deaths  of  1227  elderly  individuals  reported  33%  were  in  pain 
during  the  24  hours  before  death 

►  advanced  cancer  patients  have  more  than  7  significant  symptoms  that  interfere  with  their 
quality  of  life,  such  as  fatigue,  general  weakness,  dyspnea,  delirium,  nausea  and  vomiting 

Concurrent  with  these  physical  symptoms  have  been  a  variety-  of  well-described  psychological 
symptoms. 

►  In  a  large  prospective  study  of  psychological  symptoms  in  cancer  patients,  the  prevalence  of 
cancer  related  pain  was  39%  in  those  who  had  a  psychiatric  diagnosis,  and  only  in  19%  in 
those  without  such  a  diagnosis 
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►  Psychiatric  problems  occur  in  upwards  of  60%  of  patients  with  advanced  cancer,  with 
adjustment  disorders,  depression,  anxiety  and  delirium  being  the  most  prominent  and  well 
described 

►  Studies  show  that  some  psychiatric  symptoms  such  as  an.xiety  and  depression  commonlv 
resolve  with  adequate  pain  relief 

Various  factors  adversely  influence  the  prevalence  and  severity  of  psychological  distress, 
including: 

the  presence  of  advanced  disease 

distressing  physical  symptoms,  especially  pain 

disability 

unresolved  previous  experiences  of  loss  or  separation 

feelings  of  frustration  and  hopelessness 

lack  of  perceived  support  from  at  least  one  loved  person 

strained  interpersonal  relationships 

a  controlling  personality  trait 

difficulties  in  adapting  to  illness  and  its  implications 

economic  concerns 

impaired  cognitive  abilities 

inadequate  communication  regarding  illness  or  treatment 

The  prevalence  of  a  variety  of  other  factors  that  lead  to  distress  are  referred  to  as  existential 
distress.  Common  existential  issues  for  patients  with  advanced  disease  include: 

►  hopelessness 

►  ftitility 

►  meaninglessness 

►  disappointment 

►  remorse 

►  death  anxiety 

►  disruption  of  personal  identity 

This  existential  distress  may  be  related  to  past,  present  or  future  concerns.  Current  personal 
integrity  is  threatened  by  the  variety  of  medical  therapeutic  approaches  with  alterations  in  body 
image,  and  both  intellectual,  social  and  professional  function,  as  well  as  in  relationships  with 
intimacy  and  sexuality. 

Symptom  Prevalence  and  Suicide  Vulnerability 

If  we  look  at  the  interface  between  the  lack  of  appropriate  treatment  of  symptoms  and  patients' 
requests  for  suicide,  there  is  good  evidence  to  suggest  that  these  physical  and  psychological 
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symptoms  are  major  suicide  voilnerabiliry  factors  for  patients  with  both  cancer  and  AIDS. 
Uncontrolled  pain  is  recognized  as  a  contributing  factor,  and  persistent  pain  mtert'eres  with  the 
patient's  ability  to  receive  support  from  families  and  others.  The  literature  suggests  that  cancer 
patients  with  pain  are  vulnerable  to  suicide  due  to  the  increased  likelihood  of  the  presence  of 
multiple  risk  factors,  such  as  depression,  delirium,  loss  of  control,  and  hopelessness.  Depression 
occurs  in  at  least  25%  of  cancer  patients,  and  up  to  70%  of  patients  with  advanced  disease. 

►  In  a  study  by  the  Psychiatrv-  Service  at  Memorial  Sloan-Kenering  Cancer  Center  of-suicidal 
cancer  patients,  a  third  of  patients  were  diagnosed  with  a  major  depression.  20%  with 
delirium,  and  50%  with  an  adjustment  disorder  with  anxious  and  depressed  features  at  the 
time  of  evaluation. 

►  Suicidal  ideation  without  intent  to  act  occurred  in  1 7%  of  1 85  cancer  patients  with  pain. 

The  suicidal  ideation  was  more  closely  correlated  with  mood  disturbance  and  degree  of 
depression  than  pain.  In  the  AIDS  population.  Breitbart  et  al  reported  that  depression  was 
significantly  correlated  with  the  presence  of  pain.  HIV  patients  with  pain  were  more  functionally 
impaired,  and  this  was  highly  correlated  to  levels  of  pain  intensity  and  depression.  Those  patients 
who  viewed  pain  as  representing  a  threat  to  their  health  reponed  more  intense  pain  than  those 
who  did  not  see  pain  as  a  threat.  This  observation  suggests  that  the  meaning  of  pain  is 
particularly  important  in  producing  psychological  distress.  This  latter  group  of  patients  were 
more  likely  to  be  unemployed  or  disabled,  and  reported  less  social  support. 

►  In  a  second  study,  which  addressed  the  prevalence  of  suicidal  ideation  in  an  ambulatory  HIV 
infected  population,  and  e.xamined  the  relationship  between  suicidal  ideation,  depression  and 
pain,  the  data  demonstrated  that  more  than  40%  of  those  patients  with  pain  reponed  suicidal 
ideation. 

Of  interest,  there  was  no  correlation  between  suicidal  ideation  and  pain  intensity,  or  pain  relief 
Similarly,  suicidal  ideation  in  AIDS  patients  with  pain  is  more  likely  to  be  related  to  a 
concomitant  mood  disturbance  than  to  the  intensity  of  pain  experienced.  In  fact,  in  the  AIDS 
population,  a  prior  suicide  history  has  been  noted  to  be  the  most  prominent  vulnerability  factor. 

This  same  data  has  now  been  demonstrated  in  terminally  ill  patients  in  a  study  by  Chochinov, 
who  looked  at  the  desire  for  death  in  patients  with  far  advanced  disease.  This  data  again 
supported  the  fact  that  there  was  a  significant  degree  of  depression  in  this  population  of  patients, 
which  though  untreated,  was  yet  the  driving  force  for  patient"  s  request  for  physician  assisted 
death. 

Fatigue,  characterized  by  exhaustion  of  physical,  emotional,  spiritual,  financial,  familial, 
communal,  or  other  resources,  also  increases  the  risk  for  suicide  in  both  the  cancer  patient  and 
the  AIDS  patient.  The  degree  to  which  both  patient  fatigue  and  family  fatigue  play  a  role  is 
expressed  in  statements  and  suicide  notes.  Patients  perceive  themselves  to  be  a  burden  to 
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themselves  and  to  their  families. 


Loss  of  control  and  a  sense  of  helplessness  in  the  face  of  cancer  are  also  important  factors. 
Impairments  or  deficits  induced  by  cancer  or  cancer  treatments,  including  loss  of  mobilit>, 
paraplegia,  loss  of  bowel  or  bladder  function,  amputation,  aphonia,  sensory  loss,  mability  to  eat 
or  swallow,  appear  to  increase  the  risk  of  suicide. 

However,  it  is  the  loss  of  cognitive  facilities,  characterized  by  both  delinum  and  disinhibition 
that  are  most  closely  correlated  to  patient  successful  suicide. 

In  short,  numerous  vulnerability  factors  have  been  described  in  patients  with  both  cancer  and 
AIDS,  that  may  predict  an  individual  at  risk  for  suicide.  These  factors  suggest  that  the  profound 
physical  and  psychological  symptoms  experienced  by  this  population  require  both  appropriate 
assessment  and  treatment,  because  they  contribute  in  a  significant  way  to  how  patients  value 
their  living. 

Rational  suicide  has  been  the  term  used  to  described  suicides  in  patients  with  advanced  disease. 
This  term  is.  itself,  controversial,  and  held  by  some  to  be  an  oxymoron.  Some  argue  that  to  make 
a  rational  decision  about  ending  one's  life,  a  person  must  not  be  unduly  influenced  by 
overwhelming  physical  symptoms  or  mental  dismrbances,  such  as  a  depressive  illness— important 
symptoms  of  which  are  hopelessness  and  morbid  suicidal  ideas.  Given  the  complexities  of  the 
medical  and  psychological  states  of  patients  with  advanced  disease,  and  the  dearth  of  trained 
health  care  professionals  with  expertise  in  the  care  of  the  dying,  it  is  hard  to  believe  that  rational 
suicide  is  ever  really  rational.  (See  Hendin  testimony) 

The  great  concern  at  the  present  time,  because  of  the  lack  of  knowledge  and  training  of  American 
physicians  in  palliative  care,  is  that  physician  assisted  suicide  might,  in  fact,  be  decided  on  the 
basis  of  ignorance.  That,  if  instituted,  physician  assisted  suicide  and  euthanasia  would  then 
substitute  for  rational  therapeutic  psychological  and  social  support  interventions  that  might 
enhance  patients'  quality  of  life  as  they  die. 

Barriers  to  Effective  Care  at  the  End  of  Life 

Lack  of  Medical  Education  and  Training    The  previous  section  on  symptoms  and  suicide 
vulnerability  factors  in  patients  with  advanced  disease,  points  up  the  critical  reality  of  how  sick 
these  patients  are  and  the  magnitude  of  the  need  for  a  broad  palliative  care  program  that 
addresses  their  needs  to  maintain  a  quality  of  life  at  the  end  of  their  lives.  There  is  good 
evidence  to  suggest  that  one  of  the  major  barriers  to  patients  receiving  appropriate  end  of  life 
care  is  physicians'  lack  of  knowledge  and  training  to  treat  pain,  other  symptoms,  and  to  assess 
and  treat  psychological  and  existential  issues.  Physicians  are  inadequately  trained  and 
economically  deterred  from  providing  humane  compassionate  care. 

The  dearth  of  professional  knowledge  stems  in  part  from  the  lack  of  education  in  medical  school, 
residency  and  fellowship  training  programs.    This  lack  of  knowledge  is  further  magnified  by  the 
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lack  of  an  institutional  commitment  to  the  care  of  patients  at  the  end  of  life.  The  recently 
published  SUPPORT  data  point  out  these  existing  health  Ccu-e  systems  deficits. 

►  The  American  Medical  Association  Liaison  Committee  on  medical  education  reported  that  in 
the  academic  year  1993  to  1994,  only  five  of  the  126  medical  schools  in  the  United  States 
offered  a  separate  required  course  on  the  care  of  the  dying.  The  overwhelming  majority  of 
schools  used  part  of  a  larger  required  course  to  prepare  medical  students  to  treat  dying 
patients. 

►  In  its  report  on  graduate  medical  education  for  1993,  the  American  Medical  Association, 
using  data  from  medical  education  research  information,  indicated  that  only  1 85 1  (26%)  of 
7048  residency  programs  offered  a  course  in  the  medical/legal  aspects  of  end-of-life  care  as  a 
regular  pan  of  the  curriculum. 

►■     A  national  survey  of  1 168  accredited  residency  programs  in  family  medicine  and  internal 
medicine/pediatrics  and  fellowship  programs  in  geriatrics  revealed  that  in  a  majority  of 
programs,  residents  and/or  fellows  coordinate  the  care  of  10  or  fewer  dying  patients  annually, 
and  that  almost  15%  of  the  programs  offered  no  formal  training  in  terminal  care. 

►  The  above  survey  also  found  that  despite  the  availability  of  a  hospice  program,  only  1 7%  of 
these  training  programs  use  hospice  rotations,  and  only  half  of  these  are  required.  In 
addition,  only  9%  of  the  programs  have  a  resident  or  fellow  serving  as  a  member  of  a  hospice 
team. 

►  In  a  survey  of  medical  schools  by  Merriman,  he  concluded  that  the  methods  of  teaching  about 
death  and  dying,  along  with  the  attitudes  within  institutions,  needed  to  be  changed,  to  provide 
state  of  the  art  education  on  end-of-life  care  for  all  patients. 

►  In  a  study  of  family  physicians  involvement  with  dying  patients,  Steinmetz  et  al.  concluded 
that  physicians  need  formal  training  in  death,  and  a  way  to  put  personal  experience  to  use  to 
further  their  learning. 

This  lack  of  medical  knowledge  impacts  on  the  quality  of  terminal  care  in  hospitals. 

►  In  the  study  by  Solomon,  who  surveyed  687  physicians  and  759  nurses  in  five  hospitals,  47% 
of  all  respondents  and  70  percent  of  the  house  officers  acknowledged  that  they  had  violated 
their  conscience  when  providing  care  to  terminally  ill  patients.  By  a  ratio  of  four  to  one, 
respondants  identified  the  provision  of  overly  burdensome  treatment,  rather  than 
undertreatment,  as  a  concern. 

►  When  asked  how  often  they  were  concerned  about  the  inappropriate  use  of  mechanical 
ventilation  in  terminal  care,  60%  of  medical  attending  physicians,  54%  of  surgical  attending 
physicians  and  78%  of  house  officers  indicated  that  they  were  sometimes  or  almost  always 
concerned. 
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►  Regarding  cardiopulmonary  resuscitation.  61%  of  medical  anending  physicians.  58%  of 
surgical  anending  physicians,  and  83%  of  house  officers  expressed  a  similar  frequency  of 
concern. 

►  Solomon  also  reported  that  the  dominant  concern  of  physicians  and  nurses  about  pam 
management  was  undertreatment.  85%  of  medical  anending  physicians.  83  %  of  surgical 
attending  physicians  and  84%  of  house  officers  mdicated  that  the  most  common  form  of 
narcotic  abuse  in  the  care  of  the  dying  is  the  undertreatment  of  their  pain. 

►  Solomon  and  colleagues  found  that  undertreatment  prevailed,  despite  the  fact  that  89%  of 
medical  anending  physicians,  84%  of  surgical  attending  physicians  and  91  %  of  house 
officers  agreed  that  it  is  possible  to  prevent  dying  patients  from  feeling  much  pain. 

Solomon's  study  points  out  the  conflicts  between  practice  and  belief  that  only  really  can  be 
addressed  by  broad  public  and  professional  education  programs.  Numerous  surveys  of  medical 
students,  nurses,  physicians  and  state  medical  boards,  demonstrate  a  significant  lack  of 
knowledge  in  both  the  theoretical  and  practical  understanding  of  analgesic  drug  therapy  in  the 
management  of  cancer  pain.  These  studies  have  shown  physician/patient  commumcation  about 
pain  symptoms  to  be  problematic,  with  physicians  consistently  underestimating  the  patient's 
physical  pain  and  overemphasizing  the  psychological  components. 

►  In  one  study  that  compared  cancer  patient's  reported  pain  and  the  concurrent  observations  of 
physicians  and  nurses  who  treated  the  patient,  the  assessment  of  severity-  by  the  nurse,  house 
officer  and  oncology  fellow  differed  significantly  from  that  of  the  patient,  with  an  overall 
correlation  of  only  13%  for  patients  reporting  moderate  to  severe  pain. 

These  observations  have  been  confirmed  by  Von  Roenn,  et  al.  who  studied  responses  from  1 177 
American  physicians  (65%  response  rate)  through  a  survey  of  the  Eastern  Cooperative  Oncology 
Group. 

►  85%  of  the  respondants  who  cared  for  more  than  70,000  cancer  patients  during  the  six 
months  before  the  study  agreed  that  the  majority  of  cancer  patients  with  pain  were 
undermedicated,  with  poor  pain  assessment  and  lack  of  knowledge  about  analgesic  drug 
therapy  as  the  common  barriers  to  adequate  treatment. 

►  A  concurrent  patient  study  demonstrated  that  42%  of  these  physician's  patients  did  not  have 
their  pain  adequately  treated. 

Lack  of  Public  Education  on  Options  at  the  End  of  Life 

Lack  of  Public  Knowledge.  This  lack  of  knowledge,  however,  is  not  just  limited  to  the  health 
care  professionals,  but  includes  patients  and  families.  Patients  and  families  who  are  not  fully 
aware  of  their  options  for  care. 
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The  public's  attitude  and  knowledge  about  pain  clearly  demonstrates  their  overwhelming 
concern  and  fear  of  pain  as  a  consequence  of  medical  illness,  without  proper  education  to 
understand  that  it  can  be  appropriately  relieved.  There  is  evidence  that  suggests  that  upwards  of 
90%  of  patients  with  cancer  pain  can  have  their  pain  effectively  relieved.  Yet.  existing  guidelines 
have  not  been  implemented  in  practice,  and  are  not  well  understood  by  patients.  Patients  are  also 
reticent  to  report  or  to  complain  of  pain  to  their  physicians  and  they  have  an  excessive  fear  of 
addiction.  Opioid  analgesic  drugs  are  the  mainstay  of  treatment  for  cancer  pain,  yet  these  are 
drugs  that  are  commonly  used  by  the  addict  population  for  mood  effects.  This  overwhelming 
fear  of  addiction  is  another  driving  force  for  patients"  lack  of  compliance  with  analgesic 
regimens. 


At  the  present  time,  current  federal  and  state  laws  impede  physicians  and  patients  from  receiving 
adequate  pain  treatment  by  impacting  on  prescribing  practices.  Moreover,  some  state  laws 
restrict  prescribing  controlled  substances  to  certain  populations,  such  as  addicts  or  drug  abusers, 
thereby  raising  questions  about  prescribing  them  for  the  drug  abuse  patient  who  develops  a 
serious  illness,  including  cancer.  Furthermore,  some  archaic  state  laws  and  regulations  restrict 
the  number  of  doses  of  opioids  that  can  be  written,  thereby  impeding  appropriate  prescribing  for 
the  relief  of  cancer  pain.  Moreover,  pain  medications  are  e.xpensive.  and  because  they  are  not 
paid  for  by  Medicare,  these  charges  place  undue  financial  burden  on  patients  and  families. 

These  legal  barriers  to  effective  pain  control,  which  relate  to  controlled  substances,  are  regulated 
at  both  the  federal  and  the  state  level.  At  the  federal  level,  they  are  regulated  under  the 
Controlled  Substance  Act  and  DEA  regulations,  but  they  are  also  regulated  by  State  Controlled 
Substance  Laws.  At  the  present  time,  the  states  have  had  guidance  from  model  acts  in  order  to 
achieve  a  relatively  uniform  approach  to  regulation.  Yet,  there  remain  a  number  of  state  laws 
and  regulations  that  are  more  restrictive  than  the  federal  law  and  that  interfere  with  prescribing 
the  necessary  medication  to  manage  pain.  There  are  both  legal  and  economic  barriers  that  not 
only  impact  on  patients"  ability  to  obtain  appropriate  prescriptions  for  their  pain  management  but 
to  receive  homecare  and  hospice  care. 

Patients  also  do  not  understand  their  own  right  to  refuse  treatment  or  to  demand  that  physicians 
withdraw  burdensome  treatments.  Moreover,  because  these  discussions  have  not  been  widely 
held  with  the  public,  the  use  of  advance  care  planning  to  fully  ensure  that  patients"  rights  will  be 
respected  should  they  become  incompetent,  has  not  been  fully  implemented. 

In  short,  there  is  an  enormous  need  for  both  professional  and  public  education  to  ensure  that 
patients  fially  understand  their  options  for  care  at  the  end  of  life. 

Summary 

Pain  is  one  of  the  compelling  factors  that  lead  patients  to  request  physician  assisted  suicide  and 
euthanasia.  Uncontrolled  symptoms,  psychological  distress  and  existential  suffering  appear  to  be 
equally  profound  elements  in  patient  suffering.  Lack  of  physician  and  patient  knowledge,  as  well 
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as  a  strong  dissonance  in  beliefs  and  behaviors,  impact  on  tiie  broad,  aggressive  application  of 
pain  treatment,  symptom  control  and  palliative  care  to  the  care  of  the  dymg. 

There  is  a  significant  confusion  between  compassion  and  competence.  Suffenng  is  defmed  as 
unrelievable,  and  physician  assisted  suicide  and  euthanasia  are  considered  the  only 
compassionate  response. 

The  public  sees  physician  assisted  suicide  and  euthanasia  as  the  only  option,  emphasizing  the 
concepts  of  patient  autonomy  and  physician  beneficence.    The  professional  debate  is  evolving, 
with  greater  focus  on  the  complexity  of  the  issues.  There  is  a  strong  consensus  that  physicians 
remain  inadequately  trained  to  care  for  the  dying,  and  deterred  economically  from  providing 
humane,  compassionate  care  to  this  group  of  patients. 

Our  institutionalization  of  death  has  further  exacerbated  and  exalted  the  role  of  physicians  in 
regulating  death. 

Improved  patient/physician  communication,  respect  for  patient-centered  care,  bener  physician 
judgement  to  withdraw  or  withhold  care,  and  familiarity  with  the  principles  and  practice  of 
palliative  care  would  definitely  reduce  the  need  to  legalize  physician  assisted  suicide  and 
euthanasia. 

We  need  broad  public  discussions  to  address  what  Americans'  value,  to  address  what  kind  of  a 
society  we  are,  and  how  we  care  for  our  dying,  and  to  address  the  complex  issues. 

The  simple  attempt  to  solve  these  problems  with  a  yes/no  vote  on  physician  assisted  suicide  is  to 
attempt  to  solve  a  very  complex  issue  with  a  simplistic  technical  approach. 

We  must  focus  our  efforts  and  attention  on  improving  the  care  of  the  dying.  The  currently 
proposed  laws  only  provide  for  protection  of  physicians.  They  do  little  to  advance  the  care  of 
patients  at  the  end  of  life.  They  provide  a  false  sense  of  autonomy.  Real  autonomy  at  the  end  of 
life  can  only  be  realized  when  a  full  range  of  treatment  is  available  and  affordable  and  patients 
understand  all  their  options. 

The  practical  dangers  inherent  in  legalizing  physician  assisted  suicide  need  to  be  weighed  against 
the  potential  benefits.  It  will  conceivably  be  easier  for  a  doctor  to  prescribed  lethal  medication 
than  to  care  for  a  dying  patient,  especially  when  the  patient  is  without  family  or  friends,  or  comes 
from  socijilly  disadvantaged  groups. 

Recommendations 

It  is  critical  that  the  United  States. Government  assures  its  citizens  of  quality  of  life  at  the  end  of 
life,  and  to  this  end,  the  government  should  support  broad  programs  in  palliative  care,  as 
recommended  by  the  World  Health  Organization.    Control  of  pain,  of  other  symptoms,  and  of 
psychological,  social  and  spiritual  problems  is  paramount.  The  goal  of  palliative  care  is 
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achievement  of  the  best  possible  quaUrv-  of  life  for  patients  and  their  families.  Many  aspects  of 
palliative  care  are  also  applicable  early  in  the  course  of  illness;  and  in  conjunction  with  other 
medical  treatments.  Palliative  care-affirms  life,  and  regards  dying  as  a  normal  process:  neither 
hastens  nor  postpones  death;  provides  relief  from  pam  and  other  distressing  symptoms:  integrates 
the  psychological  and  spiritual  aspects  of  patient  care:  offers  a  support  system  to  help  patients 
live  as  actively  as  possible  until  death;  offers  a  support  system  to  help  the  family  cope  during  the 
patient's  ilkiess  and  their  own  bereavement.  Programs  of  palliative  care  stress  that  illness  should 
not  be  regarded  as  an  isolated  aberration  m  physiology,  but  be  considered  in  terms  of  the 
siiffering  it  causes  and  the  impact  that  it  has  on  the  patient's  family.  The  unit  of  care  is  the 
family,  rather  than  the  patient  alone.  Palliative  care  requires  a  team  approach  which  recognizes 
that  all  health  care  workers  have  roles  to  play. 

The  federal  government  should  fully  assess  the  barriers  to  effective  care  of  patients  who  are 
dying.  Efforts  should  be  made  to  understand  the  problem  and  its  complexity  before  supporting  a 
constitutional  right.  As  Robert  Burt,  Professor  of  Law  at  the  Yale  Law  School  argued.  ""It  would 
be  ironic  that  at  a  time  when  Congress  has  just  refused  to  guarantee  health  care  for  everyone,  the 
judiciary  selected  physician  assisted  suicide  as  the  one  health  care  right  that  deserves 
constitutional  status." 

We  need  broad  public  discussions  of  the  impact  of  such  laws  on  physician-patient  trust,  on  the 
role  of  a  society  to  kill  the  sufferer.  The  competing  interests  and  goods  need  to  be  articulated.  In 
the  current  climate  of  a  rapidly  changing  health  care  reimbursement  system,  and  without 
universal  access  to  care,  such  laws,  if  implemented,  place  the  dying  who  are  most  vulnerable 
citizens  at  risk  of  death  as  the  cheaper,  easier  way  to  limit  excessive  health  care  costs. 
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Mr.  Canady.  Thank  you  Dr.  Foley. 
Dr.  Quill. 

STATEMENT  OF  TIMOTHY  E.  QUILL,  PROFESSOR  OF  MEDI- 
CINE/PSYCHIATRY, UNIVERSITY  OF  ROCHESTER  SCHOOL  OF 
MEDICINE 

Dr.  Quill.  I  want  to  thank  you  for  inviting  me,  and  I  thought 
I  might  try  to  give  you  a  different  perspective  on  this  issue,  and 
tell  you  about  where  the  passion  comes  from  for  me  on  this  issue. 

I  am  a  primary  care  doctor;  primarily  that  is  my  experience  with 
patients;  I  work  with  them  over  the  long  haul.  Many  of  mv  patients 
are  fighting  for  life  using  high  technology.  I  enjoy  that  fight  for  life, 
but  I  also  know  that  technology,  if  usea  indiscriminately,  can  pro- 
long the  process  of  dying.  We  just  saw  with  the  support  study. 
Journal  of  the  American  Medical  Association  1995;  274:1591-98, 
that,  unthinkingly,  just  prolonging  life  really  produced  tremendous 
suffering  at  the  end  of  life. 

I  work  with  my  patients  to  help  them  make  good  decisions  when 
they  are  not  going  to  survive,  when  treatment  is  no  longer  working, 
so  they  can  face  death  and  make  decisions  to  try  to  address  their 
own  suffering. 

Under  these  circumstances,  I  refer  all  of  my  patients  to  hospice 
programs,  and  we  use  the  resources  that  Dr.  Kathleen  Foley  has 
talked  about,  in  a  collaborative  way.  But  I  also  know  that  a  few 
patients,  in  spite  of  extremely  profound  efforts  to  care,  begin  to  suf- 
fer in  wa^s  that,  to  you,  would  be  perhaps  unthinkable.  They  begin 
to,  as  Eric  Casell  has  conceptualized,  disintegrate  as  persons.  They 
cannot  reconstitute.  The  onlv  way  they  see  of  self-preservation  is 
in  their  death.  These  are  what  I  would  consider  bad  deaths,  and 
they  are  profound  experiences.  Anybody  who  has  witnessed  this 
will  understand. 

My  belief  is  that  we  have  an  obligation  to  respond  to  people  who 
are  dying  bad  deaths.  We  don't  have  simple  solutions  for  them.  I 
know  that  Dr.  Foley,  her  programs,  and  other  good  doctors  do  re- 
spond, although  physicians  don't  have  a  lot  of  guidance  about  how 
to  do  that  right  now  because  these  decisions  are  all  filled  with 
moral  ambig^ty. 

Our  patients  are  forcing  us  to  face  this.  This  debate  is  not  being 
driven  oy  doctors.  Patients  and  family  members  who  have  been  a 
part  of  bad  deaths,  seen  it  in  their  own  families  and  seen  doctors 
being  afraid  to  respond  because  they  might  be  accused  of  assisting 
death,  are  pushing  this  issue. 

The  safest  course,  from  a  legal  point  of  view  right  now,  is  for 
physicians  to  walk  away  from  those  kinds  of  problems.  We  see  too 
many  doctors  doing  that. 

The  values  of  hospice  care  should  drive  this  entire  debate.  They 
are  somewhat  different  from  the  values  of  acute  medical  care.  In 
acute  medical  care,  we  are  going  to  treat  the  disease.  We  often  ask 
people  to  endure  considerable  siSfering  in  the  interest  of  prolonging 
their  lives,  including  chemotherapy,  trips  to  intensive  care  units, 
and  hospice  care.  In  hospice  care  we  accept  the  fact  we  can  no 
longer  treat  the  disease  in  ways  that  would  be  effective,  so  we  are 
going  to  treat  the  person's  suffering.  That  is  going  to  be  our  fore- 
most objective,  and  we  may  even  use  measures  to  treat  that  suffer- 
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ing  that  indirectly  contribute  to  a  person's  death.  This  has  liber- 
ated us  in  some  ways  to  use  adequate  pain  medicine  and  to  reas- 
sure people  that  we  will  not  be  afraid  at  the  end  to  use  sufficient 
medicine  of  their  pain  is  severe. 

We  also,  within  hospice  care,  individualize  care  as  much  as  pos- 
sible. It  is  intensive  care  of  the  person.  That  means  finding  out  who 
that  unique  individual  is,  what  they  still  need  to  accomplish,  and 
what  is  important  to  them  in  the  last  phase  of  their  life.  We  need 
to  try  to  help  people  find  their  own  path.  They  would  all  choose  to 
get  better  if  that  was  in  their  purview,  but  it  is  not. 

Perhaps  the  most  fundamental  obligation  of  hospice  care  is  non- 
abandonment.  That  means  we  are  going  to  go  through  that  process 
together  no  matter  where  it  goes.  If  it  takes  us  to  places  where  hos- 
pice care  tells  us  exactly  what  to  do,  we  will  go  through  that  to- 
gether. But  if  it  takes  you  down  a  dark  alley  where  nobody  knows 
what  to  do  when  the  landmarks  aren't  there  and  it  is  completely 
unclear,  we  are  also  going  to  go  through  that  together  and  solve 
the  problems  that  need  to  be  solved. 

Now  I  agree  with  Dr.  Foley  about  the  inadequacies  of  hospice 
care  in  many  areas  of  the  country  right  now — access  and  pain  re- 
lief But  I  also  know  that  there  are  many,  many  doctors  in  hospice, 
primary  care,  oncology,  AIDS  and  geriatrics  who  are  doing  a  spec- 
tacular job  caring  for  their  dying  patients  and  making  this  kind  of 
commitment. 

If  we  are  going  to  allow  physician-assisted  death,  it  should  be  a 
very  narrow  question.  It  is  only  for  those  patients  with  access  to 
good  care,  who  are  getting  all-out  efforts  to  relieve  their  suffering, 
who  then  continue  to  suffer  in  a  severe  way.  It  is  a  very  limited 
question.  If  we  can  keep  it  narrow,  therein  may  lie  the  safety.  If 
we  can't  do  that,  it  becomes  a  more  dangerous  question.  Patients 
who  request  a  physician-assisted  death  have  often  struggled  a  long 
time  against  their  disease  and  made  the  transition  to  hospice,  then 
struggled  a  long  time  to  keep  going  in  hospice;  they  have  not  taken 
a  short  road. 

What  we  do  for  these  people  at  last  resort  also  says  a  lot  about 
us  as  a  culture.  If  we  walk  away  from  them  because  it  is  too  dan- 
gerous, that  too  is  abandonment.  We  have  to  be  much  more  cre- 
ative about  how  we  are  going  to  respond  to  them.  I  hope  we  agree 
that  there  needs  to  be  some  kind  of  response. 

We  know  that  many  doctors  do  respond  right  now  by  helping 
their  patients  to  die.  Recently,  the  first  epidemiological  study  about 
current  U.S.  practices  in  Washington  State  was  published,  JAMA 
1996;  275:919-925,  16  percent  of  doctors  reported  having  a  genuine 
request  from  a  dying  patient  for  an  assisted  death  in  a  1-year 
study  period.  A  quarter  of  those  doctors  adhered  to  that  request 
and  provided  lethal  medication.  They  did  so  without  consultation 
because  it  is  currently  legally  dangerous  to  get  such  a  consultation 
in  this  situation.  I  would  submit  that  such  secret  processes  are 
much  worse  for  patients  and  doctors  than  a  more  open  process. 

I  want  to  tell  you  one  clinical  story  to  let  you  know  just  how  seri- 
ous this  process  is.  You  may  disagree  about  the  policy  issues,  but 
I  want  you  to  understand  what  patients  and  families  are  dealing 
with. 
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This  story  was  told  to  me  by  a  patient  of  mine.  It  is  about  a  man 
named  Bill,  a  retired  a  lawyer,  who  was  enjojpng  his  retirement. 
He  developed  macular  degeneration  and  lost  his  ability  to  see.  He 
still  foimd  a  way  to  keep  going,  and  then  developed  oral  cancer.  He 
still  wanted  to  fight  his  disease.  He  went  through  surgery,  chemo- 
therapy and  radiation.  He  had  a  complication  of  his  radiation  in 
which  he  lost  his  hearing;  i.e.,  now  he  couldn't  see  and  hear.  He 
was  also  somewhat  deformed  by  the  surgery,  but  still  was  able  to 
keep  going. 

When  his  cancer  recurred,  he  was  appropriately  referred  to  a 
hospice  program.  His  life  was  a  fraction  of  what  it  used  to  be.  He 
was  just  barely  finding  life  tolerable  when  his  cancer  recurred  in 
his  nose.  There  was  no  pain  involved,  but  he  had  copious  secre- 
tions; so  copious  he  had  to  wear  a  sanitary  napkin  under  his  nose, 
and  change  it  every  hour. 

This  took  Bill  over  the  line.  He  couldn't  find  meaning  in  living 
this  way,  and  he  started  talking  to  people  about  wanting  to  die, 
and  wanting  some  help.  He  found  out  people  were  afi'aid  to  talk 
with  him  about  this,  because  doctors  aren't  supposed  to  be  involved 
in  these  processes.  Dr.  Foley  and  I  both  agree,  even  if  we  feel  we 
c«ui't  assist  somebody  to  die,  we  have  to  learn  to  talk  with  patients 
who  want  to  die.  They  are  alone  with  these  feelings  without  us 
talking  to  them. 

My  patient  was  a  hospice  nurse  and  member  of  the  Hemlock  So- 
ciety. Bill  was  so  relieved  that  somebody  would  actually  talk  with 
him  about  this.  They  decided  he  probably  had  enough  medicine  on 
hand  to  take  an  overdose  and  made  elaoorate  plans,  as  people  do 
in  those  circumstances,  without  any  medical  intervention  or  sup- 
port. 

On  the  day  this  was  supposed  to  occur,  Bill  said  that  he  couldn't 
do  it.  He  didn't  want  to  put  his  family  through  the  legal  jeopardy. 
They  said  they  were  willing  to  take  the  risk,  but  that  it  was  up  to 
him.  They  had  some  coffee.  Bill  then  excused  himself,  went  out  in 
the  back  room,  and  shot  himself  in  the  head.  Only  he  didn't  die. 
He  was  whisked  to  the  emergency  room,  where  they  tried  to  save 
his  life.  After  about  4  hours  of  work,  the  doctors  decided  they 
couldn't  save  it.  They  offered  to  give  him  some  morphine  to  keep 
him  comfortable. 

Bill  would  clearly  have  been  helped  by  a  more  open  system. 
There  has  to  be  a  better  way.  These  kinds  of  stories  are  what  is 
driving  this  public  debate  in  the  public.  People  will  be  afraid — ^we 
will  be  afraid  to  address  this  issue. 

I  can  tell  you  a  lot  of  good  stories  about  good  deaths.  That  is  the 
majority  of  the  experience  on  hospice.  But  these  are  the  stories 
that  stick  in  people's  mind. 

Let  me  say  a  few  words  in  conclusion.  Hules  and  laws,  as  they 
are  currently  constituted,  are  making  doctors  reluctant  to  make  the 
kind  of  commitments  we  want  them  to  make.  They  reinforce  se- 
crecy, ambiguity,  unclear  thinking,  and  a  tendency  to  pull  back 
when  the  going  gets  tough. 

We  have  two  interlocking  public  policy  challenges:  One,  as  Dr. 
Foley  said,  to  improve  access  and  delivery  of  hospice  care  for  every- 
body who  is  djnng.  It  is  the  standard  of  care  against  which  every- 
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thing  else  should  be  measured.  But  we  also  have  an  obligation  to 
respond  to  those  few  remaining  bad  deaths  as  medical  emergencies. 

Safeguards  should  be  instituted  to  regulate  this  kind  of  practice. 
The  safeguard  would  require  that  hospice  care  be  available  tmd 
tried  before  a  physician-assisted  death  would  be  a  possibilit^r.  It 
would  only  be  used  as  a  last  resort  for  terminally  ill  patients  whose 
suffering  could  not  be  relieved  by  adequate  palliative  measures.  It 
would  be  required  that  a  palliative  specialist  like  Dr.  Foley  would 
see  such  a  patient  to  make  sure  that  all  stones  had  been  turned. 
Documentation  and  open  accountability  would  also  be  required. 

Our  commitment  not  to  abandon  patients  is  fundamental  in  this 
process.  When  people  are  struggling  for  life  in  the  ICU,  we  show 
no  restraint  in  our  efforts  to  keep  their  life  going.  When  a  person 
is  disintegrating  prior  to  death,  what  it  means  to  be  a  person  is  at 
stake.  We  must  snow  similar  creativity  and  lack  of  restraint.  It  is 
nothing  short  of  a  medical  emergency. 

Our  public  policy  must  reinforce  commitment  to  hospice  care, 
guaranteeing  access.  It  must  make  abandonment,  walking  away 
from  these  problems,  the  worse  possible  outcome,  and  it  must  cre- 
ate an  open,  accessible,  predictable  system  for  patients  and  families 
to  count  on  if  they  are  unfortunate  enough  to  fail  to  respond  to  hos- 
pice care, 

[The  prepared  statement  of  Dr.  Quill  follows:! 
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Prepared  Statement  of  Timothy  E.  Quill,  M.D.,  Professor  of  Medicine/ 
Psychiatry,  University  of  Rochester  School  of  Medicine 

The  Second  Circuit  Federal  Court  unanimously  decided  that  laws  arbitrarily  prohibiting  physician- 
assisted  suicide  violate  the  equal  protection  clause  of  the  Constitution,  thereby  reinforcing  a  similar 
decision  reached  last  month  by  the  Ninth  Circuit.  Viewed  narrowly,  these  decisions  will  allow  suffering, 
terminally  ill  patients  to  openly  work  with  their  doctors  if  they  want  an  assisted  death.    State  legislatures 
and  professional  groups  have  the  duty  to  ensure  such  processes  are  carried  out  responsibly,  but  they  cannot 
make  access  to  a  physician-assisted  death  so  restricted  and  difficult  that  patients  have  to  beg  for  assistance, 
or  act  on  their  ovwi  in  despair.  In  making  their  decisions,  both  courts  took  seriously  the  heart-rending 
dilemmas  faced  by  dying  patients  who  Iiave  no  good  choices,  and  see  death  as  their  only  escape. 

This  decision  is  a  victory  for  terminally  ill  patients,  but  only  if  other  elements  of  a  humane  health  care 
system  are  intact  and  operational   The  decision  to  seek  death  should  be  viewed  as  a  cry  for  help,  the 
meaning  of  which  can  only  be  determined  through  careful  listening  and  exploration.  Such  requests  could 
be  the  result  of  undertreated  pain  or  unrecognized  depression  that  might  be  relieved  with  good  palliative 
treatment.  But  these  requests  might  also  reflect  fully  considered,  rational  wishes  to  die,  in  which  case  the 
physician's  obligations  are  more  complex.  Such  clinical  assessments  can  be  difficult,  but  are  ideally  carried 
out  using  the  collaborative  expertise  of  primary  care  physicians,  and  specialists  in  palliative  care  and 
psychiatry. 

In  the  past,  if  physicians  assisted  their  patients  to  die  by  providing  lethal  prescriptions,  they  risked 
prosecution  if  it  was  discovered.  A  recent  Washington  state  survey  showed  that  16  percent  of  physicians 
had  received  a  genuine  request  for  a  physician-assisted  death  within  a  one  year  study  period,  and  one 
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quarter  of  those  physicians  responded  by  providing  a  potentially  lethal  prescription    Most  acted  completely 
in  secret,  without  benefit  of  consultation   To  stay  within  the  law,  these  physicians  would  have  had  to 
refuse  the  request  even  if  they  agreed  that  the  patient  had  no  other  acceptable  options,  thereby  abandoning 
the  patient  to  act  on  his  own  or  to  continue  suffering   Now  such  processes  can  potentially  be  conducted 
out  in  the  open,  collaboratively  rather  than  secretively,  subject  to  carefully  constructed  safeguards  that 
patients  can  count  on 

But  before  we  uncritically  accept  the  prospect  of  legally  allowing  physician-assisted  death,  we  must 
use  this  opportunity  to  ensure  that  terminally  ill  patients  have  full  access  to  hospice  care    Hospice  care  is  a 
highly  effective  alternative  to  a  "high  technology"  death  in  the  hospital  that  many  fear.  The  primary 
purpose  of  hospice  programs  is  to  enhance  the  quality  of  life  for  the  time  that  remains.  Resources  from  a 
multidisciplinary  team  address  the  physical,  social,  psychological  and  spiritual  dimensions  of  the  patient's 
suffering.  Hospice  care  costs  less  and  is  of  higher  quality  than  acute  care  for  the  terminally  ill,  and  it  is 
highly  effective.  It  is  the  standard  of  care  for  the  dying,  against  which  all  other  interventions  should  be 
measured. 

Assisted  suicide  should  never  be  an  alternative  to  good  palliative  care.  Physician-assisted  death  should 
be  restricted  to  those  relatively  few  patients  for  whom  hospice  care  ceases  to  be  effective,  and  suffering  is 
so  intolerable  that  death  is  their  only  answer.  The  Second  Circuit  Court  decision  acknowledges  the 
devastation  experienced  by  these  patients,  and  considers  it  a  medical  emergency  which  cannot  be  ignored 
simply  because  the  public  policy  challenges  are  difficult.  The  patient's  personhood  is  at  stake.  Our 
obligation  as  physicians,  lawyers,  policy  makers,  and  as  human  beings  requires  that  we  be  as  responsive  as 
possible.  The  interlocked  public  policy  questions  include;  1)  How  can  we  improve  access  to  good 
palliative  care  so  that  it  is  available  to  all  terminally  ill  patients  in  a  timely  way?  and  2)  How  should  we 
respond  to  those  infrequent,  but  troubling  patients  who  still  suffer  intolerably  and  want  to  die  in  spite  of 
our  best  efforts? 

These  court  decisions  should  move  the  public  debate  beyond  the  divisive  rhetoric  toward  consensus 
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building  among  those  with  a  common  interest  in  improving  the  care  of  the  dying.  It  is  self-deceptive  and 
demeaning  to  suggest  that  all  requests  for  physician-assisted  death  result  from  inadequate  caring  by 
medical  professionals,  or  from  psychopathology  or  spiritual  weakness  by  patients.  Ironically,  the  chances 
of  having  to  fiice  these  daunting  questions  may  be  increased  in  part  because  of  our  successes  helping 
severely  ill  patients  to  live  longer  with  the  aide  of  our  vast  medical  armamentarium.  The  polarizing 
discourse  and  the  legal  uncertainty  in  the  past  have  made  many  physicians  even  more  reluctant  than  they 
already  were  to  work  closely  with  their  incurably  ill  and  dying  patients. 

Physicians  are  already  openly  involved  in  some  processes  that  ease  death.  Patients  can  stop  any  life- 
sustaining  treatment,  including  dialysis,  respirators,  medicines  and  fluids,  even  if  it  will  result  in  their 
wished  for  death.  Rapidly  increasing  doses  of  opioids  can  be  used  to  relieve  terminal  pain,  even  in  amounts 
that  indirectly  contribute  to  a  patient's  death.  (This  promise  can  be  very  reassuring  to  a  patient  who  has 
witnessed  a  painful  death  where  opioids  have  been  withheld  out  of  ill  conceived  fears  of  addiction  or  of 
contributing  to  death.)  The  primary  intent  of  each  of  these  interventions  is  to  relieve  suffering,  yet  they 
frequently  contribute  to  the  patient's  sought  after  death.  Both  Circuit  Courts  have  determined  that 
allowing  some  patients  to  die  amply  because  they  have  a  life-sustaining  treatment  to  stop  or  because  they 
have  pain  that  can  be  aggressively  treated  discriminates  against  those  who  may  be  suffering  more 
egregiously,  but  have  no  such  interventions  available  because  of  arbitrary  elements  of  their  illness.  There  is 
a  slowly  growing  consensus  within  medicine,  law  and  ethics  that  any  treatment  that  ends  life  should  only  be 
used  as  a  last  resort. 

The  safeguards  proposed  by  several  groups  for  any  physician-assisted  death  are  remarkably  similar:   1 ) 
The  request  must  come  from  the  patient,  who  must  be  mentally  competent  and  fully  informed  about  the 
alternatives.  2)  The  patient  must  be  terminally  ill,  and  suffering  intolerably  in  ways  that  cannot  be 
adequately  relieved  by  palliative  measures.  3)  An  independent  second  opinion  with  expertise  in  palliative 
medicine  must  verify  that  the  patient  meets  agreed  upon  criteria.  A  psychiatrist  should  evaluate  the  patient 
if  there  are  questions  about  mental  capacity.  4)  Explicit  processes  of  documentation,  reporting,  and  review 
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should  be  in  place  so  the  practice  can  be  better  understood,  improved  over  time,  and  monitored  The 
courts  have  now  challenged  the  states  and  professionals  under  their  jurisdiction  to  operationalize  such 
safeguards  into  a  system  that  is  responsive  to  and  protective  of  terminally  ill  patients. 

In  the  current  unstable  medical  and  legal  climates,  we  must  teach  doaors  and  reassure  patients  that 
the  medical  profession  will  fulfill  its  obligation  to  maintain  continuity  of  care  using  skilled  palliative 
methods  with  their  dying  patients,  and  respond  to  the  few  remaining  bad  deaths  as  medical  emergencies. 
For  health  care  professionals  to  be  more  responsive,  we  will  need  to  be  clear  about  the  ethical  and  legal 
acceptability  of  stopping  hfe-sustaining  therapy,  using  high  doses  of  opioid  pain  relievers,  as  well  as 
physician-assisted  death  as  a  last  resort.  Instead  of  pretending  that  we  do  not  currently  ease  death,  we 
must  now  work  together  to  develop  clinical,  ethical,  and  legal  guidelines,  and  then  carefully  research 
whether  they  are  acceptable  to  patients  and  effective  at  preventing  abuse.  All  available  options  to  alleviate 
sufifering  must  be  publicized  to  both  physicians  and  patients,  for  we  have  an  obligation  to  be  responsive  to 
those  who  are  disintegrating  as  persons  in  spite  of  our  best  efforts  without  violating  their  or  our  personal 
values.  The  method  used  to  help  patients  at  the  very  end  is  less  important  than  more  fundamental 
processes  of  caring,  joint  decision  making,  excellent  palliative  care,  and  a  commitment  not  to  abandon  no 
m  -.tter  how  the  process  unfolds.  The  recent  Circuit  Court  decisions  reinforce  this  commitment,  and  bring 
it  out  in  the  open  instead  of  behind  closed  doors. 
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CARE  OF  THE  HOPELESSLY  ILL 

Proposed  Clinical  Criteria  for  Physician- 
Assisted  Suicide 

One  of  medicine's  most  important  purposes  is  to 
allow  hopelessly  ill  persons  to  die  with  as  much  com- 
fort, control,  and  dignity  as  possible.  The  philosophy 
and  techniques  of  comfort  care  provide  a  humane  al- 
ternative to  more  traditional,  curative  medical  ap- 
proaches in  helping  patients  achieve  this  end.'"  Yet 
there  remain  instances  in  which  incurably  ill  patients 
suffer  intolerably  before  death  despite  comprehensive 
efforts  to  provide  comfort.  Some  of  these  patients 
would  rather  die  than  continue  to  live  under  the  condi- 
tions imposed  by  their  illness,  and  a  few  request  assist- 
ance from  their  physicians. 

The  patients  who  ask  us  to  face  such  predicaments 
do  not  fall  into  simple  diagnostic  categories.  Until  re- 
centlv.  their  problems  have  been  relatively  unac- 
knowledged and  unexplored  by  the  medical  profes- 
sion, so  little  is  objectively  known  about  the  spectrum 
and  prevalence  of  such  requests  or  about  the  range 
of  physicians"  responses."'"  Yet  each  request  can  be 
compelling.  Consider  the  following  patients:  a  former 
athlete,  weighing  80  lb  (36  kg)  after  an  eight-year 
struggle  with  the  acquired  immunodeficiency  syn- 
drome (.MD.S).  who  is  losing  his  sight  and  his  memory 
and  is  terrified  of  .AID.S  dementia:  a  mother  of  seven 
children,  continually  exhausted  and  bed-bound  at 
home  with  a  gaping.  Ibul-smelling,  open  wound  in  her 
abdomen,  who  can  no  longer  eat  and  who  no  longer 
wants  to  fight  ovarian  cancer:  a  fiercely  independent 
retired  factory  worker,  quadriplegic  from  amyotrophic 
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lateral  sclerosis,  who  no  longer  wants  to  linger  in  a 
helpless,  dependent  state  waiting  and  hoping  for 
death;  a  writer  with  extensive  bone  metastases  from 
lung  cancer  that  has  not  responded  to  chemotherapy 
or  radiation,  who  cannot  accept  the  daily  choice  he 
must  make  between  sedation  and  severe  pain;  and  a 
physician  colleague,  dying  of  respirator\'  failure  from 
progressive  pulmonary  fibrosis,  who  does  not  want  to 
be  maintained  on  a  ventilator  but  is  equally  terrified 
of  suffocation.  Like  the  story  of  "Diane."  which  has 
been  told  in  more  detail,"  there  are  personal  stories  of 
courage  and  grief  for  each  of  these  patients  that  force 
us  to  take  very  seriously  their  requests  for  a  physi- 
cian's assistance  in  dying. 

Our  purpose  is  to  propose  clinical  criteria  that 
would  allow  physicians  to  respond  to  requests  for  as- 
sisted suicide  from  their  competent,  incurably  ill  pa- 
tients. We  support  the  legalization  of  such  suicide, 
but  not  of  active  euthanasia.  We  believe  this  posi- 
tion permits  the  best  balance  between  a  humane  re- 
sponse to  the  requests  of  patients  like  those  described 
above  and  the  need  to  protect  other  vulnerable  people. 
We  strongly  advocate  intensive,  unrestrained  care  in- 
tended to  provide  comfort  for  all  incurably  ill  per- 
sons.'" When  properly  applied,  such  comfort  care 
should  result  in  a  tolerable  death,  with  symptoms 
relatively  well  controlled,  for  most  patients.  Physician- 
assisted  suicide  should  never  be  contemplated  as  a 
substitute  for  comprehensive  comfort  care  or  for  work- 
ing with  patients  to  resolve  the  physical,  personal, 
and  social  challenges  posed  by  the  process  of  dying.'' 
Yet  it  is  not  idiosyncratic,  selfish,  or  indicative  of  a 
psychiatric  disorder  for  people  with  an  incurable  ill- 
ness to  want  some  control  over  how  they  die.  The  idea 
of  a  noble,  dignified  death,  with  a  meaning  that  is 
deeply  personal  and  unique,  is  exalted  in  great  litera- 
ture, poetry,  art,  and  music. '^  When  an  incurably 
ill  patient  asks  for  help  in  achieving  such  a  death, 
we  believe  physicians  h.  ve  an  obligation  to  explore 
the  request  fully  and,  under  specified  circumstances. 
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rarcfully  lo  consider  maki?ic  an  exception  to  the  pro- 
hibition ac^ainst  assistini;  with  a  suicide. 

Physician-Assisted  Suicide 

For  a  physician,  a.ssistini;  with  suicide  entails  mak- 
ing a  means  of  suicide  (such  as  a  prescription  for  bar- 
biturates) a\  ailable  to  a  patient  who  is  otherwise  phys- 
icallv  capable  of  suicide  and  who  subsequently  acts  on 
his  or  her  own.  Physician-assisted  suicide  is  distin- 
guished from  voluntary  euthanasia,  in  which  the  phy- 
sician not  only  makes  the  means  available  but,  at  the 
patient's  request,  also  serves  as  the  actual  agent  of 
death.  Whereas  active  euthanasia  is  illegal  throughout 
the  United  States,  only  3G  slates  have  laws  explicitly 
prohibiting  assisted  suicide."  '"  In  every  situation  in 
which  a  physician  has  compassionately  helped  a  ter- 
minallv  ill  person  to  commit  suicide,  criminal  charges 
have  been  dismissed  or  a  verdict  of  not  guilty  has  been 
brought'*  "  (and  Gostin  L:  personal  communication). 
Although  the  prospect  of  a  successful  prosecution  may 
be  remote,  the  risk  of  an  expensive,  publicized  profes- 
sional and  legal  inquiry  would  be  prohibitive  for  most 
physicians  and  would  certainly  keep  the  practice  co- 
vert among  those  who  participate. 

It  is  not  known  how  widespread  physician-assisted 
suicide  currently  is  in  the  United  States,  or  how  fre- 
quently patients'  requests  are  turned  down  by  physi- 
cians. Approximately  6000  deaths  per  day  in  the  Unit- 
ed States  are  said  to  be  in  some  way  planned  or 
indirectly  assisted.'"  probably  through  the  "double  ef- 
fect '  of  pain-relieving  medications  that  may  at  the 
same  time  hasten  death ''-'  or  the  discontinuation  of  or 
failure  to  start  potentially  life-prolonging  treatments. 
From  3  to  37  percent  of  physicians  responding  to 
anonymous  surveys  reported  secretly  taking  active 
steps  to  hasten  a  patient's  death,  but  these  survey  data 
were  Hawed  by  low  response  rates  and  poor  design.'"' 
Every  public-opinion  survey  taken  over  the  past  40 
years  has  shown  support  by  a  majority  of  Americans 
for  the  idea  of  pinsician-assisted  death  for  the  termi- 
nally ill.'"  '"  .A  referendum  with  loosclv  defined  safe- 
guards that  would  have  legalized  both  voluntary  eu- 
thanasia and  assisted  suicide  was  narrowly  defeated  in 
Washington  State  in  1991.""  and  more  conservatively 
drawn  initiatives  are  currently  on  the  ballot  in  Califor- 
nia, belore  the  legislature  in  .\ew  Hampshire,  and 
under  consideration  in  Florida  and  Oregon. 

A  Policy  Proposal 

.Mlhougli  pliysician-a^sisicd  suicide  and  voluntary 
euthanasia  both  iiivoKe  ihe  active  facilitation  of  a 
wished-for  death,  there  are  several  important  distinc- 
tions betwetii  them.'  In  assisted  suicide,  the  hnal  act 
is  solely  the  patient's,  and  the  risk  of  subtle  coercion 
from  doctors,  family  members,  institutions,  or  other 
.social  forces  is  greatK  reduced. ''  The  balance  of  pow- 
cT  between  doctor  ,iiid  p.ment  is  more  nearly  etjual  in 
physician-assisted  suicide  than  in  euthanasia.  The 
physician  is  counselor  .md  u  tness  and  makes  the 
means  avail, ibli-.  but  ullim.uelv  the  patient  must  be 
the  one  lo  .lit  or  not  ,u  i.  In  Miluiuary  euthanasia,  the 
physici.in  l)inh  piiixides  the  means  .md  carries  out  the 


final  act,  with  greativ  amplified  power  over  the  patient 
and  an  increased  risk  ol  error,  coercion,  or  abuse. 

In  view  of  these  distinctions,  we  conclude  that  legal- 
ization of  physician-assisted  suicide,  but  not  of  vol- 
untary euthanasia,  is  the  policy  best  able  to  respond 
to  patients'  needs  and  to  protect  vulnerable  peo- 
ple. From  this  perspective,  physician-assisted  suicide 
forms  part  of  the  continuum  of  options  for  comfort 
care,  beginning  with  the  forgoing  of  life-sustaining 
therapy,  including  more  aggressive  symptom-reliev- 
ing measures,  and  permitting  physician-assisted  sui- 
cide only  if  all  other  alternatives  have  failed  and  all 
criteria  have  been  met.  .Active  voluntary  euthanasia  is 
excluded  from  this  continuum  because  of  the  risk  of 
abuse  it  presents.  We  recognize  that  this  exclusion  is 
made  at  a  cost  to  competent,  incurably  ill  patients  who 
cannot  swallow  or  move  and  who  therefore  cannot  be 
helped  to  die  by  assisted  suicide.  Such  persons,  who 
meet  agreed-on  criteria  in  other  respects,  must  not  be 
abandoned  to  their  suffering;  a  combination  of  deci- 
sions to  forgo  life-sustaining  treatments  (including 
food  and  fluids)  with  aggressive  comfort  measures 
(such  as  analgesics  and  sedatives)  could  be  offered, 
along  with  a  commitment  to  search  for  creative  alter- 
natives. We  acknowledge  that  this  solution  is  less  than 
ideal,  but  we  also  recognize  that  in  the  United  States 
access  to  medical  care  is  currently  too  inequitable,  and 
many  doctor-patient  relationships  too  impersonal,  for 
us  to  tolerate  the  risks  of  permitting  active  voluntary 
euthanasia.  We  must  monitor  any  change  in  public 
policy  in  this  domain  to  evaluate  both  its  benefits  and 
its  burdens. 

We  propose  the  following  clinical  guidelines  to  con- 
tribute to  serious  discussion  about  physician-assisted 
suicide.  Although  we  favor  a  reconsideration  of  the 
legal  and  professional  prohibitions  in  the  case  of  pa- 
tients who  meet  carefully  defined  criteria,  we  do  not 
wish  to  promote  an  easy  or  impersonal  process."'  If  we 
are  to  consider  allowing  incurably  ill  patients  more 
control  over  their  deaths,  it  must  be  as  an  expression 
of  our  compassion  and  concern  about  their  ultimate 
fate  after  all  other  alternatives  have  been  exhaust- 
ed. Such  patients  should  not  be  held  hostage  to  our 
reluctance  or  inability  to  forge  policies  in  this  diffi- 
cult area. 

Proposed  Cunical  Criteria  for  Physician- 
Assisted  Suicide 

Because  assisted  suicide  is  extraordinary  and  irre- 
versible treatment,  the  patients  primary  physician 
must  ensure  that  the  following  conditions  are  clearly 
satisfied  before  proceeding.  First,  the  patient  must 
have  a  condition  that  is  incurable  and  associated  with 
severe,  unrelenting  suffering.  The  patient  must  under- 
stand the  condition,  the  prognosis,  and  the  types  ol 
comlbrt  care  available  as  alternatives.  .Although  most 
patients  making  this  ret|uest  will  be  near  death,  we 
acknowledge  the  inexactness  of  such  prognostica- 
tions"'"'" and  do  not  want  to  exclude  arbitrarily  per- 
sons with  incurable,  but  not  imminently  lerminal. 
progressive  illnesses,  such  as  amyotrophic  lateral  scle- 
rosis or  multiple  sclerosis.  \\  hen  ilure  is  considerable 
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uncertainly  aboiii  llip  palienl's  medical  condition  or 
prognosis,  a  second  opinion  or  opinions  should  be 
soutjht  and  the  unccrlainty  clarified  as  much  as  possi- 
ble before  a  linal  decision  about  the  patient's  request 
is  made. 

Second,  the  physician  must  ensure  that  the  patient's 
sullerin?  and  the  request  are  not  the  result  of  inad- 
equate comfort  care.  All  reasonable  comfort-oriented 
measures  must  at  least  have  been  considered,  and 
prelerablv  have  been  tried,  before  the  means  for  a  phy- 
sician-assisted suicide  are  provided.  Phvsician-assist- 
ed  suicide  must  never  be  used  to  circumvent  the  strug- 
gle to  provide  comprehensive  care  or  find  acceptable 
alternatives.  The  physician's  prospective  willingness 
to  provide  assisted  suicide  is  a  legitimate  and  impor- 
tant subject  to  discuss  if  the  patient  raises  the  ques- 
tion, since  many  patients  will  probably  find  the  possi- 
bility of  an  escape  from  sulTering  more  important  than 
the  reality. 

Third,  the  patient  must  clearly  and  repeatedly,  of 
his  or  her  own  free  will  and  initiative,  request  to  die 
rather  than  continue  suffering.  The  physician  should 
understand  thoroughly  what  continued  life  means  to 
the  patient  and  why  death  appears  preferable.  A  phy- 
sician's too-ready  acceptance  of  a  patient's  request 
could  be  perceived  as  encouragement  to  commit 
suicide,  yet  it  is  important  not  to  force  the  patient 
to  "beg"  for  assistance.  Understanding  the  patient's 
desire  to  die  and  being  certain  that  the  request  is 
serious  are  critical  steps  in  evaluating  the  patient's 
rationality  and  ensuring  that  all  alternative  means  of 
relieving  suffering  have  been  adequately  explored. 
Any  sign  of  ambivalence  or  uncertainty  on  the  part  of 
the  patient  should  abort  the  process,  because  a  clear, 
convincing,  and  continuous  desire  for  an  end  of  suffer- 
ing through  death  is  a  strict  requirement  to  proceed. 
Requests  for  assisted  suicide  made  in  an  advance  di- 
rective or  by  a  health  care  surrogate  should  not  be 
honored. 

Fourth,  the  ph\sician  must  be  sure  that  the  pa- 
tient's judgment  is  not  distorted.  The  patient  must  be 
capable  of  understanding  the  decision  and  its  implica- 
tions. The  presence  of  depression  is  relevant  if  it  is 
distorting  rational  decision  making  and  is  reversible  in 
a  way  that  would  substantially  alter  the  situation.  Ex- 
pert psychiatric  evaluation  should  be  sought  when  the 
primary  physician  is  ine.\perienced  in  the  diagnosis 
and  treatment  of  depression,  or  when  there  is  uncer- 
tainty about  the  rationality  of  the  request  or  the  pres- 
ence of  a  reversible  mental  disorder  the  treatment  of 
which  would  substantially  change  the  patient's  per- 
ception of  his  or  her  condition.-' 

Fifth,  physician-assisted  suicide  should  be  carried 
out  only  in  the  context  of  a  meaningful  doctor-patient 
relationship.  Ideallv.  the  physician  should  have  wit- 
nessed the  paiieiu's  pre\ious  illness  and  suffering. 
There  ma\  not  alwa\s  be  a  preexisting  relationship, 
but  the  phvsician  must  get  to  know  the  patient  person- 
ally in  order  to  understand  fullv  the  reasons  for  the 
request.  The  physician  must  understand  why  the  pa- 
tient considers  death  to  be  the  best  of  a  limited  num- 
ber of  very  unfortunate  options.   Flic  primary  physi- 


cian must  personally  confirm  that  each  of  the  criteria 
has  been  met.  Fhe  patient  should  have  no  doubt  that 
the  physician  is  committed  to  finding  alternative  solu- 
tions if  at  any  moment  the  patient's  mind  changes. 
Rather  than  create  a  new  subspecialty  focused  on 
death.-'"  assistance  in  suicide  should  be  given  by  the 
same  physician  who  has  been  struggling  with  the  pa- 
tient to  provide  comfort  care,  and  who  will  stand  by 
the  patient  and  provide  care  until  the  time  of  death, 
no  matter  what  path  is  taken. -^ 

No  physician  should  be  forced  to  assist  a  patient  in 
suicide  if  it  violates  the  physician's  fundamental  val- 
ues, although  the  patient's  personal  plusician  should 
think  seriously  before  turning  down  such  a  request. 
Should  a  transfer  of  care  be  necessary,  the  personal 
physician  should  help  the  patient  find  another,  more 
receptive  primary  physician. 

Sixth,  consultation  with  another  experienced  physi- 
cian is  required  to  ensure  that  the  patient's  request  is 
voluntary  and  rational,  the  diagnosis  and  prognosis 
accurate,  and  the  exploration  of  comfort-oriented  al- 
ternatives thorough.  The  consulting  physician  should 
review  the  supporting  materials  and  should  interview 
and  examine  the  patient. 

Finally,  clear  documentation  to  support  each  condi- 
tion is  required.  A  system  must  be  developed  for  re- 
porting, reviewing,  and  studying  such  deaths  and 
clearly  distinguishing  them  from  other  forms  of  sui- 
cide. The  patient,  the  primary  physician,  and  the  con- 
sultant must  each  sign  a  consent  form.  .\  physician- 
assisted  suicide  must  neither  invalidate  insurance 
policies  nor  lead  to  an  investigation  bv  the  medical 
examiner  or  an  unwanted  autopsy.  The  primary  phy- 
sician, the  medical  consultant,  and  the  famiK  must  be 
assured  that  if  the  conditions  agreed  on  are  satisfied  in 
good  faith,  they  will  be  free  from  criminal  prosecution 
lor  having  assisted  the  patient  to  die. 

Informing  family  members  is  strongly  recommend- 
ed, but  whom  to  involve  and  inform  should  be  left  to 
the  discretion  and  control  of  the  patient.  Similarly, 
spiritual  counseling  should  be  offered,  depending  on 
the  patient's  background  and  beliefs.  Ideally,  close 
family  members  should  be  an  integral  part  of  the  deci- 
sion-making process  and  should  understand  and  sup- 
port the  patient's  decision.  If  there  is  a  major  dispute 
between  the  family  and  the  patient  about  how  lo  pro- 
ceed, it  may  require  the  involvement  of  an  ethics  com- 
mittee or  even  of  the  courts.  It  is  to  be  hoped,  how- 
ever, that  most  of  these  painful  decisions  can  be 
worked  through  directlv  bv  the  patient,  the  family, 
and  health  care  providers.  Under  no  circumstances 
should  the  family's  wishes  and  requests  override  those 
of  a  competent  patient. 

The  Method 

In  physician-assisted  suicide,  a  lethal  amount  of 
medication  is  usually  prescribed  that  the  patient  then 
ingests.  Since  this  process  has  been  largcK  covert  and 
unstudied,  little  is  known  al,  lut  u  liich  methods  are 
the  most  humane  and  effective.  If  there  is  a  change  in 
policy,  there  must  t)e  an  open  sharing  of  inf()rmation 
within  the  profession,  and  a  careful  analysis  of  effec- 
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tivenfss.  The  methods  sclrclcd  should  be  reliable  and 
should  not  add  lo  the  patient's  sulTering.  We  must  also 
provide  support  and  careful  monitorini?  for  the  pa- 
tients, physicians,  and  families  adected,  since  the  emo- 
tional and  social  effects  are  largely  unknown  but  are 
undoubtedly  far-reaching. 

-Vssistance  with  suicide  is  one  of  the  most  profound 
and  meanini»ful  requests  a  patient  can  make  of  a  phy- 
sician. If  the  patient  and  the  physician  agree  that 
there  are  no  acceptable  alternatives  and  that  all  the 
required  conditions  have  been  met.  the  lethal  medica- 
tion should  ideally  be  taken  in  the  physician's  pres- 
ence. Unless  the  patient  specifically  requests  it.  he  or 
she  should  not  be  left  alone  at  the  time  of  death.  In 
addition  to  the  personal  physician,  other  health  care 
providers  and  family  members  should  be  encouraged 
lo  be  ptesent.  as  the  patient  wishes.  It  is  of  the  utmost 
importance  not  to  abandon  the  patient  at  this  critical 
moment.  The  time  before  a  controlled  death  can  pro- 
vide an  opportunity  for  a  rich  and  meaningful  goodbye 
between  family  members,  health  care  providers,  and 
the  patient.  For  this  reason,  we  must  be  sure  that  any 
policies  and  laws  enacted  to  allow  assisted  suicide  do 
not  require  that  the  patient  be  left  alone  at  the  mo- 
ment of  death  in  order  for  the  assisters  to  be  safe  from 
prosecution. 

Balancing  Risks  and  Benefits 

There  is  an  intensifying  debate  within  and  outside 
the  medical  profession  about  the  physicians  appropri- 
ate role  in  assisting  dying.'  -'■'"  Although  most  agree 
that  there  arc  exceptional  circumstances  in  which 
death  is  preferable  to  intolerable  suffering,  the  case 
against  both  physician-assisted  suicide  and  voluntary 
euthanasia  is  based  mainly  on  the  implications  for 
public  policy  and  the  potential  efTeci  on  the  moral 
integrity  of  the  medical  profession.^'"''"  The  "slip- 
pery slope '  argument  asserts  that  permissive  policies 
would  inevitably  lead  to  subtle  coercion  of  the  power- 
less to  choose  death  rather  than  become  burdens  to 
society  or  their  families.  .Access  to  health  care  in  the 
United  States  is  extraordinarily  variable,  often  imper- 
sonal, and  subject  to  intense  pressures  for  cost  con- 
tainment. It  may  be  dangerous  to  license  physicians  to 
take  life  in  this  unstable  environment.  It  is  also  sug- 
gested that  comfort  care,  skillfully  applied,  could  pro- 
vide a  tolerable  and  dignified  death  for  most  persons 
and  that  physicians  would  have  less  incentive  to  be- 
come more  proficient  at  providing  such  care  if  the 
option  of  a  quick,  controlled  death  were  too  readily 
available.  Finally,  some  believe  that  physician-assist- 
ed death,  no  matter  now  noble  and  pure  its  intentions, 
could  destrox  the  identitv  of  the  medical  profession 
and  its  central  ethos,  protecting  the  sanctity  of  life. 
The  question  before  policy  makers,  physicians,  and 
voters  is  whether  criteria  such  as  those  we  have  out- 
lined here  safeguard  patients  adequately  against  these 
risks. 

The  risks  and  burdens  of  continu.ng  with  the  cur- 
rent prohibitions  have  been  less  clearly  articulated  in 
the  literature.-'  -'"■"  The  most  pressing  problem  is  the 
potential  abandonment  of  competent,  incurably  ill  pa- 


tients who  yearn  for  death  despite  comprehensive 
comfort  care.  These  patients  may  be  disintegrating 
physically  and  emotionally,  but  death  is  not  immi- 
nent. They  have  often  fought  heroic  medical  battles 
only  to  find  themselves  in  this  final  condition.  Those 
who  have  witnessed  difficult  deaths  in  hospice  pro- 
grams are  not  reassured  bv  the  glib  assertion  that  we 
can  always  make  death  tolerable,  and  patients  fear 
that  physicians  will  abandon  them  if  their  course  be- 
comes difiicult  or  overxvhelming  in  the  face  of  comfort 
care.  In  fact,  there  is  no  empirical  evidence  that  all 
physical  suffering  associated  with  incurable  illness  can 
be  elTectively  reliexed.  In  addition,  the  most  frighten- 
ing aspect  of  death  for  manv  is  not  physical  pain,  but 
the  prospect  of  losing  control  and  independence  and 
of  dying  in  an  undignified,  uncsthetic.  absurd,  and 
existentially  unacceptable  condition. 

Physicians  who  respond  to  requests  for  assisted  sui- 
cide from  such  patients  do  so  at  substantial  profession- 
al and  legal  peril,  often  acting  in  secret  without  the 
benefit  of  consultation  or  support  from  colleagues. 
This  covert  practice  discourages  open  and  honest 
communication  among  physicians,  their  colleagues, 
and  their  dying  patients.  Decisions  often  depend  more 
on  the  physician's  values  and  willingness  to  take  risks 
than  on  the  compelling  nature  of  the  patient's  request. 
There  may  be  more  risk  of  abuse  and  idiosyncratic 
decision  making  with  such  secret  practices  than  with  a 
more  open,  carefully  defined  practice.  Finally .  termi- 
nally ill  patients  who  do  choose  to  take  their  lives  often 
die  alone  so  as  not  to  place  their  families  or  care  givers 
in  legal  jeopardy." 

Conclusions 

Given  current  professional  and  legal  prohibitions, 
physicians  find  themselves  in  a  difficult  position  when 
they  receive  requests  for  assisted  suicide  from  suffering 
patients  who  have  exhausted  the  usefulness  of  meas- 
ures for  comfort  care.  To  adhere  to  the  letter  of  the 
law,  they  must  turn  down  their  patients'  requests  even 
if  they  find  them  reasonable  and  personally  accept- 
able. If  they  accede  to  their  patients'  requests,  they 
must  risk  violating  legal  and  professional  standards, 
and  therefore  they  act  in  isolation  and  in  secret  col- 
laboration with  their  patients.  We  bclie\e  that  there  is 
more  risk  for  vulnerable  patients  and  lor  the  integrity 
of  the  profession  in  such  hidden  practices,  however 
well  intended,  than  there  would  be  in  a  more  open 
process  restricted  to  competent  patients  w  ho  met  care- 
fully defined  criteria.  The  medical  and  legal  profes- 
sions must  collaborate  if  we  are  to  create  public  policy 
that  fully  acknowledges  irreversible  suffering  and  of- 
fers dying  patients  a  broader  range  of  options  to  ex- 
plore with  their  physicians. 
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COMMIiNTARV 


'You  Promised  Me  I  Wouldn't  Die  Like  This!' 

A  Bad  Death  as  a  Medical  Emergency 


DMNC.  isalimeofviil- 
ncrability  and  po- 
tential. Ideally,  it 
can  be  a  time  of 
spincual  healing  and 
personal  connection,  but  it  can  also 
be  dominated  b\'  physical  symptoms 
and  lear  o(  the  future.  Dying  pa- 
tients depend  on  their  physicians, 
nurses,  and  social  workers  to  ap- 
proach them  with  skill,  knowledge, 
caring,  and  compassion.'  '  The  core 
commiiment  made  by  health  care  pro- 
viders to  I  heir  d\ing  patients  is  nona- 
bandonmcnt — that  no  matter  what 
happens.  the\  will  be  there  to  work 
through  problems  together  with  the 
patient  and  familv "  There  is  a  pro- 
found ditfercnce  between  facing  an 
uncertain  luiure  with  caring,  skilled 
partners  and  facing  it  alone. 

One  of  our  goals  in  working  with 
the  d\ing  is  to  help  them  lr\  to  achie\  e 
a  "good  death  " ''  The  meaning  ol 
this  idealised  concept  mav  be  highly 
individual,  but  there  are  likclv  to  be 
s»>nie  common  objectives.  The  lirst  is 
to  die  in  relative  physical  comfort, 
both  out  ol  pain  and  in  a  clear  state 
of  mind.  \  second  objeciix  c  is  to  die 
supported  b\  and  connected  to  im- 
p»>rtant  [XTsons  in  one  s  life;  there  ma\ 
Ix-  unlmishcd  business  with  these  per- 
sons that  can  be  settled  dunng  this  in- 
tense lime  In  addition.  lUingcan  be 
an  iipporiunitN  to  resolve  spiritual 
conflicts,  to  put  one  s  life  in  perspec- 
tive, and  to  gain  understanding  of  life's 
meaning  and  purpose.  Finallv.  most 
notions  of  a  good  death  include  an 
eventual  acceptance  of  death  s  natu- 
ral place  at  the  end  of  life 

In  fact,  relatnely  lew  deaths 
ci>nt.>  n  all  these  idcaliicd  ele- 
ments.- ' '  vet  most  deaths  can  be 
made  tolerable  il  not  comlortablc. 


Diseases  can  be  unnervingly  unpre- 
dictable in  their  variation,  and  many 
persons  have  led  complex  lives  that 
may  not  permit  resolution  of  long- 
standing spiritual  or  interpersonal 
conflicts  and  peaceful  acceptance  of 
death.  .Although  the  struggle  may  be 
messv.  filled  with  uncertainty  and 
partial  solutions,  the  process  is  usu- 
ally acceptable  to  d\ing  patients  and 
their  families  when  attended  by  com- 
mitted, skilled  care  givers. 

Some  dying  patients  have  wit- 
nessed harsh  deaths,  and  seek  reas- 
surance from  their  physicians  that 
they  will  be  spared  extremes  of  suf- 
fering." '-  Common  fears  are  of  dy- 
ing in  severe  pain  or  of  suffocating. 
Other  apprehensions  involve  feel- 
ings of  dependence,  humiliation,  or 
disintegration  of  the  self.  These  trepi- 
dations need  full  exploration  and  a 
general  commitment  that  care  giv- 
ers will  do  everything  possible  to 
prexent  and.  if  necessary,  respond  to 
these  terrifying  outcomes.  The  vast 
majorit)'  of  patients  will  not  have 
their  worst  fears  realized,  so  reas- 
surance and  skilled  care  are  all  that 
is  rec|uired.  But.  infrequently,  some 
patients  find  themselves  dying  in  ab- 
|cct  misery  in  spite  ol  our  best  ef- 
lorls  to  coinlort  and  palliate.  These 
patients  who  '  fail '  intensive  coin- 
lort care  lest  our  commitment  not 
to  abandon. 

REPORT  OF  A  CASE 

.An  80-year-old  man  was  diagnosed 
as  having  stage  IIIB  metastatic  ad- 
enocarcinoma ol  the  lung  He  ini- 
tiallv  chose  experimental  chemo- 
therapy, and  had  a  partial  response 
that  made  him  rclaliveK  symptom 
Irce  lor  I  2  months  The  disease  llien 


recurred  in  his  cervical  spine  and 
neck,  and  he  received  palliative  ra- 
diation therapy  that  temporarily  re- 
lieved the  associated  pain.  At  this 
time,  he  was  admitted  to  a  home  hos- 
pice program. 

The  patient  was  a  recently  re- 
tired, self-employed  businessman. 
He  was  a  fighter  who  initially  wanted 
to  try  aggressive.  curati\e  therapy, 
but  was  also  willing  to  explore  and 
accept  hospice  care  when  hope  for 
positive  results  from  disease- 
oriented  intervention  was  no  longer 
realistic  Because  of  long  vears  in 
which  work  took  precedence  over 
familv  life,  his  relationships  with  his 
children  were  often  strained.  He  had 
lost  his  wife  10  years  earlier  to  can- 
cer, and  in  his  eyes  she  had  died  a 
bad  death. "  He  hoped  that  he  could 
get  to  know  his  children  better  be- 
fore he  died,  and  he  worried  that  he. 
like  his  wife,  would  die  in  se\ere  pain 
or  "out  of  his  mind.'  His  children 
accepted  the  role  of  pnman  care  giv- 
ers in  the  hospice  program. 

The  patient's  initial  3  months 
in  hospice  contained  all  the  ele- 
ments of  a  good  death.  .Although  he 
had  increasing  pain  that  had  both 
visceral  and  neuropathic  compo- 
nents, he  achieved  good  control  with 
a  combination  of  around-the-clock 
oral  opioids  and  tnc\ die  antidepres- 
sants He  had  regular  home  visits  bv 
the  hospice  nurses  and  his  primarv 
care  phvsician  to  assess  and  adjust 
the  regimen.  He  and  his  children  had 
long,  meaningful  talks,  and  felt 
closer  to  and  better  understood  by 
each  other  than  they  ever  had  be- 
fore .As  the  disease  progressed,  and 
the  patient  became  weaker  he 
achie\  cd  .\n  acceptance  of  and  readi- 
ness lor  death.  He  was  a  religious 
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man  who  hoped  and  behcved  he 
would  be  joining  his  wife  in  the  af- 
terlife. 

At  about  the  fourth  month  of 
home  care,  the  patient  began  to  ex- 
perience excruciating  pain  in  his 
neck  and  chest.  He  gel  no  relief  from 
dailv  increases  in  the  dose  of  oral 
opioids;  adjustments  in  adjuvant 
pain  relievers,  including  tncyclic  an- 
tidepressants, antiseizure  medica- 
tions, mexilitene,  and  steroids,  were 
not  helpful.  He  was  unable  to  sleep, 
eat,  or  move  without  severe  pain, 
and  he  saw  himself  dying  much  as 
his  wife  had.  Feeling  desperate  and 
out  of  control,  he  cried  out  to  his 
physician:"You  promised  me  1 
wouldn't  die  like  this!"  He  was  no 
longer  afraid  of  death,  and  actually 
wished  for  it  as  far  preferable  to  the 
state  in  which  he  found  himself. 

He  was  admitted  to  the  hospi- 
tal to  bring  his  pain  under  control. 
Each  hour  he  begged  for  help  in  es- 
caping the  pain  that  had  enveloped 
his  life,  while  the  health  care  team 
searched  for  solutions.  Specialists  in 
pain  management  and  palliative  care 
were  consulted,  and  a  wide  range  of 
possibilities  were  explored,  from  rap- 
idly increasing  doses  of  intrave- 
nous opioids  to  neurosurgical  pro- 
cedures. The  patient  was  clear  that 
he  wanted  no  further  invasive  inter- 
ventions and  that  he  would  wel- 
come I  he  sedation  that  might  come 
from  increasing  doses  of  opioids.  Bv 
increasing  the  intravenous  opioid  in- 
fusion ever.'  30  minutes,  his  pain 
was  controlled  within  12  hours; 
however,  with  his  treatment,  he  be- 
came somnolent,  paranoid,  and  hal- 
lucinatorv'  When  the  dose  of  opi- 
oid was  lowered  to  the  point  where 
his  mental  state  was  more  lucid,  the 
severe  pain  returned.  Changing  opi- 
oids did  not  resobc  the  dilemma.  .At- 
tempts to  mitigate  his  agitation  with 
benzodiazepines  and  phenothi- 
azincs  were  unsuccessful.  In  spile  of 
the  health  care  team  s  best  efforts,  it 
was  clear  that  he  was  dying  a  bad 
death, 

■After  discussions  with  his  fam- 
ily, \\  ho  now  served  as  his  pro.x>',  the 
patient  was  sedated  to  unconscious- 
ness with  a  barbiturate  infusion. 
There  was  agreement  that  this  is 
w  hat  he  would  want,  given  his  situ- 
ation When  the  infusion  was  cut 
back,  the  terror  and  hallucinations 


returned.  He  was  kept  sedated  and 
"allowed  to  die "  over  the  next  sev- 
eral days. 

Having  witnessed  his  suffer- 
ing and  knowing  his  wishes,  his  fam- 
ily was  ver>'  appreciative  of  our  will- 
ingness to  provide  this  solution.  The 
days  before  his  death,  dunng  which 
he  was  sedated,  were  not  unpleas- 
ant, as  those  who  had  been  close  to 
him  came  by  to  pay  their  respects. 
Yet  there  was  something  unsettling 
about  the  process.  Several  family 
members  found  it  absurd  and  even 
cruel  to  force  him  to  linger  when 
death  was  the  inevitable  outcome. 
Many  commented  that  we  would 
never  put  our  pets  through  such  a 
process  because  of  its  apparent 
senselessness.  Yet  evepi'  person  in- 
volved with  the  patient  knew  that 
this  was  better  than  allowing  the 
continuing  disintegration  and  hu- 
miliation they  had  all  witnessed. 

GAPS  BETWEEN  GOALS 
AND  REALITY 

Although  skillful  and  aggressive 
comfort  care  is  generally  believed  to 
be  effective."  ''^  the  empiric  data  to 
support  this  assertion  are  sparse. 
Suncy  data  suggest  that  some  bad 
deaths  stem  from  fear  and  lack  of 
knowledge  and  skill  on  the  part  of 
the  physicians  and  nurses  in  using 
pain  medicines  and  other  effective 
methods  of  treating  the  dying. '"  The 
answer  suggested  by  these  data  is  to 
belter  educate  heaUh  care  provid- 
ers; to  increase  access  to  hospice  pro- 
grams and  other  palliative  services; 
and  to  clarify  laws  and  to  remove 
regulatory  barriers  such  as  tripli- 
cate prescriptions  so  that  physi- 
cians will  not  be  fearful  about  pre- 
scnbing  high  doses  of  opioids  when 
indicated.  We  fully  concur  with 
these  strategies. 

But  not  all  bad  deaths  can  be  at- 
tributed to  a  lack  of  skill  and  knowl- 
edge on  ihe  part  of  the  physicians 
and  nurses,  nor  to  a  lack  of  appro- 
priate resources  '"  -''  Diseases  can  be 
extraordinanlv  diverse  in  their  mani- 
festations, and  unforeseen  dilem- 
mas emerge  ever\'  day  as  we  learn 
new  wavs  lo  help  people  to  live  a 
Utile  longer.  Furthermore.  indi\ndu- 
als  var\-  considerably  in  their  toler- 
ance for  and  willingness  to  accept 
pain,  nausea,  dependence,  seda- 


tion, and  the  myriad  other  poten- 
tial sources  of  anguish  faced  by  the 
dying. 

Two  mam  goals  that  we  estab- 
lish with  our  dying  patients  is  that 
their  pain  will  be  managed  and  that 
they  will  remain  as  mentally  alert 
and  as  functional  as  possible  until 
their  death. ' '  "  Although  this  is  not 
the  same  as  guaranteeing  a  pain- 
free  death,  it  is  a  commitment  to  treat 
pain  aggressively.  We  can  gener- 
ally be  more  reassuring  about  pain 
relief  than  we  can  about  other  symp- 
toms such  as  nausea,  vomiting,  open 
wounds,  or  dyspnea,  but  as  our  pa- 
tient s  death  illustrates,  achieving 
this  goal  without  unacceptable  ad- 
verse reactions  is  occasionally  im- 
possible. Very  limited  empiric  data 
about  pain  relief  in  hospice  pro- 
grams suggests  effectiveness  of  50% 
to  100%.-''  -'  Our  experience  sug- 
gests that  acceptable  pain  relief  can 
be  achieved  about  98%  of  the  time, 
which  is  reassuring  unless  you  are 
unfortunate  enough  to  be  among  the 
unrelieved  2%.  One  wonders  how 
our  patients  death  and  pain  con- 
trol would  be  coded  in  such  a  qual- 
ity-of-care  study.  It  had  elements  of 
both  a  good"  and  a  bad '  death,  as 
he  had  good  pain  control  most  of  the 
lime  but  had  a  period  before  death 
when  the  pain  and  his  personhood 
were  out  of  control.  Longitudinal 
phenomenologic  descriptions  of  pa- 
tients experiences  in  hospice  pro- 
grams may  help  us  better  under- 
stand the  complex  realities  faced  by 
dying  patients  and  their  families 

It  is  more  difficult  to  know  how 
to  respond  to  unacceptable  depen- 
dence, humiliation,  and  personal  dis- 
integration when  they  are  encoun- 
tered. Physicians,  no  matter  how- 
skilled  they  are  or  what  their  re- 
sources are.  cannot  promise  that 
such  experiences  will  not  occur.  We 
can.  however,  trv  our  best  to  ac- 
knowledge and  address  these  trag- 
edies when  we  encounter  them. 
When  our  patient  was  experienc- 
ing severe  pain  and.  later,  delirium, 
he  was  literally  living  a  nightmare. 
The  need  for  the  health  care  team  to 
act  was  obvious,  but  the  appropri- 
ate course  of  action  was  not.  When 
our  patient  was  no  longer  in  pain, 
we  could  not  use  unrelieved  pain  lo 
justify  increasing  his  opioids  lo  ihc 
point  where  sedation  or  death  woulil 
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provide  relief.  The  principle  of 
"double  effect,"  an  ethical  corner- 
stone in  the  use  ol  high-dose  pain 
medication,  requires  that  our  inter- 
vention be  intended  purely  to  re- 
lieve pain  and  that  any  contribution 
to  a  patient's  death  be  inadvenent  and 
unintended.-^  -"  The  shift  to  a  barbi- 
turate infusion  was  then  also  justi- 
fied under  double  effect,  since  the  in- 
lent  was  to  help  our  patient  escape 
the  terror  of  his  hallucinations,  even 
if  it  indirectly  contributed  to  his 
death. 

If  we  define  suffering  broadly 
enough,  as  we  must,  then  we  have 
to  include  the  care  provider's 
commitment  to  join  the  patient  in 
confronting  the  existential,  emo- 
tional, and  spiritual  as  well  as  the 
physical  elements  of  suffering.  It 
would  be  presumptuous  and 
absurd  to  believe  that  physicians 
or  hospice  staff  members  have  the 
ability  to  resolve  all  such  issues. 
Many  times,  one  or  two  dimen- 
sions of  suffering  dominate  the 
patients  experience.  Practitioners 
have  an  obligation  to  address  each 
patient's  unique  form  of  agony, 
and  to  respond  as  best  they  can.  It 
is  unknown  how  often  patients 
die  bad  deaths  dominated  by  tor- 
ment that  is  not  physical. 

The  fear  of  a  bad  death  can  ter- 
rify those  who  have  witnessed  se- 
vere suffering  in  a  loved  one  and  face 
a  terminal  illness  themselves.  Al- 
ihinigli  most  will  not  have  their 
worst  fears  realized,  the  possibility 
can  create  dread  that  can  dominate 
the  experience  of  dvingand  limit  op- 
portunities for  growth  and  connec- 
tion. For  some,  simply  sharing  their 
apprehensions  and  anxieties  pro- 
vides sulficicnt  reassurance.  Oth- 
ers may  ask  whether  the  physician 
will  be  willing  to  case  death  if  sul- 
fering  and  disintegration  occur  at  the 
ver\-  end."  '-'  Phvsicians  must  look 
within  their  own  moral  framework 
.ind  experience  as  they  tn-  to  deal 
compassionaicK  with  these  pa- 
tients without  violating  their  own  be- 
liefs and  values. 

WAYS  IN  W^ICH  WE 
CI  RRENTLY  EASE  DEATH 

The  doctrine  of  double  effect  relies 
on  a  sharp  a  .unction  between  in- 
leniions  and  consequences.-''  -'  In- 


terventions that  are  intended  to  have 
a  "good"  primary  purpose,  such  as 
the  relief  of  suffering,  can  be  justi- 
fied even  if  they  have  unintended 
"bad"  consequences,  such  as  con- 
tributing to  a  patients  death.  Such 
bad  effects  can  even  be  anticipated 
as  long  as  they  are  not  intended 
This  distinction  has  freed  physi- 
cians to  provide  high  doses  of  opi- 
oid analgesics  to  patients  who  are 
dying  in  pain,  even  if  this  inter- 
vention indirectly  contributes  to 
an  earlier  death.  In  practice,  one 
can  frequently  find  a  pain  regimen 
that  provides  sufficient  relief  with- 
out compromising  the  patient's 
consciousness  or  life  span,  but 
here  again  data  are  lacking.  Double 
effect  has  recently  been  extended 
to  the  use  of  barbiturate  sedation 
to  treat  patients  who  are  tor- 
mented in  dimensions  other  than 
pain.-"  The  primary  intent  of  this 
intervention  is  to  relieve  suffering, 
and  the  sedated  patient  is  then 
allowed  to  die  of  his  or  her  dis- 
ease, the  barbiturates,  pneumonia, 
and/or  dehydration  since  he  or 
she  can  no  longer  eat  or  drink.  To 
remain  within  the  confines  of  the 
double  effect,  death  in  these 
extreme  circumstances  may  be 
foreseen,  but  must  not  be  intended. 
Patients  also  have  the  right  to 
refuse  potentially  life-sustaining 
treatment,  and  to  stop  it  once  it  is 
started.-"  "  This  right  is  justified  un- 
der the  basic  tenet  of  informed  con- 
sent— that  patients  have  sover- 
eignty over  what  happens  to  their 
own  bodies.  Thus,  patients  whose 
lives  depend  on  dialysis,  mechani- 
cal ventilation,  feeding  tubes,  or  any 
other  treatment  may  stop  that  treat- 
ment even  if  their  primary  inten- 
tion IS  to  die.  Such  deaths  are  not 
considered  suicides;  rather,  these  pa- 
tients are  allowed  to  die  of  their  un- 
derlying disease.  Although  physi- 
cians' roles  in  these  matters  are 
considered  'passive"  and  "Indi- 
rect."-'' -'  physicians  report  that  they 
feel  very  "active "  when  they  take 
patients  off  mechanical  ventilators 
and  discontinue  other  treatments, 
especially  if  death  quickly  fol- 
lows.'^ Nonetheless,  there  is  wide 
ethical  and  legal  acceptance  that 
competent  patients  have  the  right  to 
stop  treatments  that  are  life  sustain- 
ing, even  when  a  wishcd-for  death 


is  the  immediate  consequence,  pro- 
vided it  is  truly  an  informed  deci- 
sion.-*" In  certain  circumstances, 
this  right  has  been  expanded  to  sur- 
rogate decision  makers  for  incom- 
petent patients. 

The  logic  used  in  the  right  to 
refuse  treatment  has  recently  been 
extended  in  both  theory"^  and  a 
narrative  account"  to  the  right  to 
stop  eating  and  drinking.  It  is  ar- 
gued that  patients  who  want  to  die 
because  their  life  has  become  intol- 
erable should  have  the  possibility  of 
staning  or,  more  accurately,  dehy- 
drating themselves  to  death.  Pre- 
sumably, the  physician  would  en- 
sure informed  consent,  including  full 
consideration  of  alternatives,  and 
then  comfort  and  relieve  symp- 
toms as  the  process  unfolds.  The 
physician's  role  in  these  deaths 
would  be  passive,  and  the  patient 
would  be  allowed  to  die  a  natural 
death  (not  suicide)  from  dehydra- 
tion. Such  processes  have  a  defined 
time  course  and  are  reported  to  be 
relatively  comfortable  for  patient  and 
family,  provided  there  is  clear  agree- 
ment at  the  outset."  '"  These  ac- 
tions may  be  ethically,  morally,  and 
clinically  complex,  however,  since 
patients  making  these  choices  need 
not  necessarily  be  terminally  ill.  Yet 
this  possibility  at  least  provides  a  po- 
teniial  escape  for  those  who  see 
death  as  preferable  to  life  as  they  are 
forced  to  live  it. 

IMPORTANCE  AND 

LIMITATIONS  OF  THESE 

SOLUTIONS 

Health  care  providers  caring  for  se- 
verely ill  and  dying  patients  must  be 
familiar  and  comfortable  with  the 
use  of  high-dose  opioids  and  wnth 
the  competent  patients  right  to 
refuse  or  discontinue  any  treat- 
ment. If  we  agree  that  barbiturate  se- 
dation and  voluntary  dehydration 
are  also  acceptable,  we  should  edu- 
cate physicians,  nurses,  and  pa- 
tients about  these  possibilities.  With- 
out clarification  of  the  ethical  and 
legal  status  of  the  latter  two  inter- 
ventions, it  IS  likely  that  many  health 
care  providers  will  be  reluctant  to  of- 
fer or  recommend  them.'* 

These  options,  if  publicized  and 
openlv  talked  about,  would  reas- 
sure many  terminallv  ill  patients 
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(and  others)  who  Tear  a  bad  death. 
It  makes  concrete  our  wilhngness  to 
provide  an  escape  from  most  of  the 
adverse  circumstances  that  pa- 
tients can  imagine.  It  would  also  al- 
low a  widely  acceptable  response  to 
those  relatively  few  patients  who 
reach  a  point  where  they  welcome 
death  as  preferable  to  their  present 
and  foreseeable  future  life.  It  may  not 
be  the  method  they  would  choose  if 
all  options  were  available,  but  at  least 
continued  agony  would  not  be  en- 
forced. The  possibilities  of  barbitu- 
rate sedation  and  voluntar\'  dehy- 
dration would  also  be  of  value  to 
those  physicians  and  patients  who 
find  great  meaning  in  the  current 
ethical  distinction  between  an  ac- 
tive and  a  passive  role  in  assisting  dy- 
ing, and  who  find  directly  assisting 
death  and  suicide  to  be  immoral  even 
in  the  face  of  irreversible  anguish.  Al- 
though they  severely  test  the  edges, 
these  methods  stay  within  the  con- 
fines of  the  double  effect  and  the 
right  to  refuse  treatment,  and  pa- 
tients could  be  considered  to  have 
been  allowed  to  die.  Even  if  laws 
change  to  permit  physicians  to  more 
directly  assist  in  hastening  death,  ac- 
ceptance of  such  change  will  occur 
slowly.  In  addition,  we  will  still  need 
the  widest  range  of  options  so  that 
actions  are  congruent  with  the  val- 
ues of  care  givers  and  patients. 

A  limitation  of  our  current  so- 
lutions, particularly  if  barbiturate  se- 
dation and  voluntars'  dehydration  are 
excluded,  is  that  they  are  discrimi- 
nator)' based  on  arbitrary  aspects  of 
the  patient's  disease. '''-■'-^■^' It  is  per- 
missible to  indirectly  help  patients  to 
die  if  thev  are  in  pain  or  if  they  are 
dependent  on  life-sustaining  treat- 
ment, but  there  may  be  other  pa- 
tients who  are  subject  to  e\en  greater 
agony  and  do  not  have  that  possibil- 
ity If  ihe\  seek  death,  it  will  be  pe- 
joratively labeled  a  uiicidc.  and  if 
compassionate  people  {care  givers  or 
family)  choose  to  assist  them,  they 
will  be  \ulnerable  to  legal  prosecu- 
tion if  their  actions  are  discovered. 
The  option  of  barbiturate  se- 
dation and  terminal  voluntary'  de- 
hydration clearly  broadens  the  range 
of  suffering  that  can  be  addressed. 
It  would  allow  mcurablv  ill.  tor- 
mented patients  who  arc  not  in  se- 
\crc  pain  and  who  are  not  on  life 
supports  to  have  a  potential  es- 


cape. However,  for  many  patients, 
dying  sedated  to  the  point  of  uncon- 
sciousness would  be  unacceptable. 
Consciousness  and  interpersonal 
connection  are  fundamental  to  many 
persons,  and  lying  in  a  bed  sedated, 
passively  dehydrating,  waiting  for 
death,  may  feel  humiliating.  A  cen- 
tral principle  in  the  care  of  the  dy- 
ing IS  to  individualize  care  as  much 
as  possible.  If  we  are  going  to  ease 
death,  why  not  do  it  in  a  forthright 
manner  consistent  with  the  values 
of  the  persons  involved? 

Furthermore,  barbiturate  seda- 
tion and  terminal  voluntary  dehy- 
dration stretch  our  principles  close 
to  the  breaking  point. ^'  Do  our  in- 
tentions with  barbiturate  sedation 
stay  within  the  confines  of  the 
double  effect?  Is  a  wished-for  death 
under  those  circumstances  really 
unintended,  or  even  a  "bad"  out- 
come? Are  the  differences  between 
this  act  and  voluntary  active  eutha- 
nasia worth  preserving?  Should  the 
discontinuation  of  eating  and  drink- 
ing be  considered  a  vanation  on  the 
right  to  refuse  treatment,  or  is  it  a 
form  of  suicide?  Is  suicide  the  cor- 
rect term  for  such  actions?  Clearly, 
such  an  act  cannot  be  judged  with- 
out the  motives,  intentions,  and  cir- 
cumstances of  the  actors  being  taken 
into  consideration.  Sometimes,  stop- 
ping eating  and  drinking  to  seek 
death  should  be  considered  a  form 
of  suicide  (eg,  by  a  depressed  pa- 
tient or  a  patient  with  anorexia  ner- 
vosa), and  other  times  consistent 
with  allowing  to  die  (eg,  a  termi- 
nally ill  patient  in  agony  who  has  no 
other  options).  Some  dying  pa- 
tients would  prefer  a  quick,  ex- 
plicit act  to  end  their  lives  rather  than 
a  solution  that  requires  them  to  go  . 
through  a  period  of  sedation  and  de- 
hydration prior  to  death.  Yet  even 
these  patients  would  usually  prefer 
a  sedated  death  to  continued,  unre- 
lieved torment. 

CHALLENGES 

1.  P/ivsifians  must  bt  fully  edu- 
cated about  comfort  care  treatments 
and  accepted  options  for  easing  death. 
.All  physicians  who  care  for  se- 
verely ill  and  dying  patients  must  be- 
come educated  about  current  pain 
a  d  symptom  relief  methods  that 
have  been  developed  through  hos- 


pice and  palliative  care  move- 
ments"" and  must  know  how  to 
access  physicians  and  others  with 
special  expertise  when  unusual 
problems  present.  They  must  also 
understand  that  a  patient's  basic 
right  to  refuse  treatment  includes 
the  possibility  of  stopping  life- 
sustaining  treatments  when  they  no 
longer  meet  the  patient's  goals  -'"' 
If  we  decide  that  barbiturate  seda- 
tion and  terminal  voluntary  dehy- 
dration are  legitimate  options  of  last 
resort,  then  we  should  educate  phy- 
sicians about  their  acceptability  and 
how  thev  should  be  utilized.  If  we 
acknowledge  that  some  patients 
reach  the  point  where  their  an- 
guish is  so  extreme  and  their  future 
prospects  are  so  gnm  that  they  need 
an  escape,  then  we  must  help  care 
givers  work  through  these  circum- 
stances with  patients.  .Although 
sometimes  patients  reach  this  point 
as  a  result  of  inadequate  symptom- 
atic treatment  or  because  an  unrec- 
ognized, potentiallv  treatable  prob- 
lem has  arisen."  '-  infrequently  it 
occurs  despite  excellent  palliative 
care.  Workers  in  the  field  must  ac- 
knowledge and  better  understand 
these  rare  circumstances  without  de- 
nying their  existence  or  oversimpli- 
fying the  problem. 

2.  Be  sure  that  current  ethical 
distinctions  are  clinically  meaning- 
ful and  morally  worth  preserving. 
.All  treatments  that  will  likely  result 
in  the  patient's  death,  whether 
direct  or  indirect,  intended  or  not. 
should  be  interventions  of  last 
resort.  In  our  view,  the  method 
used  IS  much  less  imponant  than 
the  process  of  caring  and  problem 
solving  that  preceded  it.  The  treat- 
ment chosen  should  be  consistent 
with  the  values  of  the  patient  and 
the  phvsician.  especially  if  it 
invoKes  his  or  her  active  participa- 
tion. Concepts  like  the  double 
effect  mav  be  pivotal  in  determin- 
ing some  individual  s  decisions, 
whereas  for  others  these  distinc- 
tions may  sometimes  seem  self- 
deceptive  and  meaningless. 

3.  Safeguards  must  be  defined 
for  anv  treatment  that  rcsidts  in  a 
patient's  death.  Although  there  are 
important  distinctions  between  the 
methods  described  herein  and 
more  direct  physician-assisted 
death,  each  results  in  the  patient's 
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ilcalh.  Decisions  ol  ihis  iinpori 
must  be  entirely  in  the  best  inter- 
ests of  the  patient,  as  free  as  pos- 
sible from  adverse  external  influ- 
ences. It  is  for  this  reason  that  all  such 
decisions,  whether  they  be  to  discon- 
tinue life-sustaining  treatment,  bar- 
biturate sedation,  voluntary  dehy- 
dration, or  active  physician-assisted 
death,  should  incorporate  safe- 
guards.^-'" These  safeguards  would 
include  the  following:  (I)  The  pa- 
tient must  Ixr  fully  informed  about  his 
or  her  condition,  prognosis,  and  treat- 
ment choices,  including  more  con- 
ventional comfort  care  options.  (2) 
The  patients  thinking  must  be  clear 
and  rational,  and  a  psychiatrist  should 
be  consulted  if  there  is  a  suspicion 
that  there  is  distortion  by  depres- 
sion or  other  mental  disorder.  (3)  An 
independent  second  opinion  must  be 
obtained  from  a  person  knowledge- 
able about  palliative  care.  Since  these 
decisions  have  such  profound  con- 
sequences, it  is  important  to  ensure 
that  the  patients  are  fully  informed 
and  that  all  aliematives  have  been 
e.vplored. 

4.  A  bad  death  should  be  con- 
sidacd  a  imdical  cincigaicy.  Dying 
patients  need  health  care  providers 
who  will  face  the  future  with  them 
no  matter  what  happens." '  Most  of 
the  time,  the  careful  application  of 
comfort  care  principles  and  tech- 
niques helps  to  achieve  a  death  that 
is  tolerable  if  not  alwavs  ideal.  In- 
frequenllv.  patients  reach  a  point 
w  here  they  seek  death  because  they 
feci  humiliated,  and  sense  that  thev 
arc  disintegrating  as  persons  with  no 
other  escape.  This  state  of  being  is 
fundamentally  disturbing  to  pa- 
tients, families,  and  care  givers.  .Al- 
though it  may  not  always  be  within 
our  power  lo  resolve  such  experi- 
ences, it  should  be  considered  a 
medical  emergency  that  requires  an 
immediate,  creative  response.  In  the 
intensive  care  unit,  when  a  per- 
sons life  is  at  stake,  we  show  no  re- 
straint m  our  willingness  to  act  on 
the  patient  s  behalf.  In  the  midsl  of 
such  bad  deaths,  the  patients  per- 
sonhood  is  at  slake.  We  must  show- 
that  same  sense  of  immediacy  and 
lack  of  restraint  by  using  all  our  per- 
sonal and  medical  resources  to  find 
a  solution  thai  is  acceptable  to  the 
patient.  It  is  the  ultimate  expres- 


sion of  ourcommiimeni  not  to  aban- 
don the  dying. 
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Mr.  Canady.  Thank  you,  Dr.  Quill. 
Ms.  Coleman. 

STATEMENT  OF  DIANE  COLEMAN,  J.D^  M3JV.,  EXECUTIVE 
DIRECTOR,  PROGRESS  CENTER  FOR  INDEPENDENT  LIVING 

Ms.  Coleman.  Most  proponents  of  physician-assisted  suicide  for 
the  terminally  ill  would  say  a  representative  of  the  disability  com- 
munity does  not  really  belong  here  today,  but  in  fact  40  individuals 
and  organizations  have  endorsed  this  testimony,  including  the  Na- 
tional Counsel  on  Independent  Living;  ADAPT;  the  World  Institute 
on  Disabilities;  the  ARC,  formallv  the  Association  for  Retarded 
Citizens;  and  Justin  Dart,  the  father  of  the  Americans  With  Dis- 
abilities Act. 

Court  after  court  has  already  declared  that  people  with  disabil- 
ities are  essentially  the  same  as  people  with  terminal  illnesses 
based  on  our  perceived  low  quality  of  life.  Many  cases  involve  peo- 

Ele  with  quadriplegia  often  unnecessarily  locked  away  in  nursing 
omes. 

No  court  questioned  the  suicidal  decisions  of  Elizabeth  Bouvier, 
David  Rivlin,  Larry  Macoby.  The  court  superficially  concluded  that 
those  individuals  were  not  treatable.  They  were  granted  a  so-called 
right  to  die  without  being  offered  adequate  supports  for  living.  This 
highly  publicized  tip  of  the  iceberg  and  disabled  people  are  begin- 
ning to  feel  that  we  are  riding  on  tne  Titanic. 

A  west  coast  mother  recently  killed  her  brain-injured  teenage 
daughter.  The  judge  said  her  actions  were  understandable,  that 
other  parents  could  be  expected  to  act  in  the  same  way,  and  he 
sentenced  her  to  community  service. 

A  U.S.  Government  report  on  child  abuse  recently  foimd  that 
children  with  disabilities  are  twice  as  likely  to  be  abused  as  non- 
disabled  children. 

Assisted  suicides  from  homes  have  reinforced  public  prejudice 
and  fear  regarding  disability,  labeling  it  pitiful,  helpless,  hopeless, 
miserable,  and  inherently  undignified.  This  is  an  insult  to  our  life- 
styles. 

Experienced  people  with  disabilities  have  learned  that  there  is 
more  to  life  than  toileting  independently.  Physicians  must  not  be 
granted  the  power  to  decide  who  will  be  given  suicide  prevention 
and  who  will  not.  Research  shows  that  physicians  dramatically  un- 
derestimate quality  of  life  for  people  with  disabilities  compared  to 
our  own  assessments. 

According  to  a  Dutch  governmental  report,  in  the  Netherlands  in 
1990,  5,491  persons,  including  over  1,400  competent  persons,  were 
given  lethal  injections  without  consent  because  of  such  express  rea- 
sons as  low  quality  of  life,  no  prospect  of  improvement,  and  the 
family  could  not  take  anymore. 

In  the  United  States,  involuntary,  passive  euthanasia  of  people 
with  mental  disabilities  is  already  common.  Medical  rehabilitation 
specialists  report  that  quadriplegics  and  other  significantly  dis- 
abled people  are  dying  wron^ully  in  increasing  numbers  because 
emergency  room  physicians  withhold  aggressive  treatment. 

Disabled  people  who  use  ventilators  report  that  they  are  increas- 
ingly asked  by  medical  personnel  to  consider  "do  not  resuscitate" 
orders  and  withdrawal  of  life  support.  Children  with  nonterminal 
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disabilities  are  killed  by  the  denial  of  routine  treatment.  People 
with  relatively  mild  disabilities  are  denied  lifesaving  treatment.  In- 
deed, the  ninth  circuit  court  decision,  in  effect,  recognizes  assisted 
suicide  as  an  acceptable  solution  to  the  economic  burdens  of  health 
care.  The  so-called  right  to  die  has  become  the  duty  to  die. 

Kevorkian  has  stated,  **The  volimtary  self-elimination  of  mortally 
diseased  and  crippled  lives  taken  collectively  can  only  enhance  the 
preservation  of  piJblic  health  and  welfare." 

Many  proponents  of  physician-assisted  suicide  believe  that  ade- 
quate safeguards  can  be  adopted.  If  so,  as  a  matter  of  equal  protec- 
tion, then  they  should  be  willing  to  allow  physician-assisted  suicide 
for  any  citizen  after  those  safeguards  have  been  observed. 

However,  no  one  has  proposed  that  physician-assisted  suicide  be 
made  available  to  all  citizens  on  a  nondiscriminatory  basis.  The 
fact  is  that  they  are  willing  to  risk  the  lives  of  hundreds  of  thou- 
sands of  severely  disabled  people  who  are  not  terminally  ill  in 
order  to  secure  a  right  to  assisted  suicide  for  others. 

People  with  disabilities  protest  this  cavalier  devaluation  of  our 
lives.  With  today's  cutbacks  in  health  care  and  the  human  service 
safety  net,  and  with  Rowing  isolation  from  the  supports  our  fami- 
lies can  no  longer  easily  provide,  people's  fears  of  aging,  illness,  dis- 
ability, and  the  dying  process  are  understandably  growing. 

But  particularly  in  the  absence  of  a  constitutional  right  to  physi- 
cian care,  a  right  to  physician-assisted  suicide  is  not  the  answer. 
We  ask  all  who  care  about  social  injustice  to  believe  us  when  we 
state  that  disability-based  discrimination  in  this  culture  is  deep 
seated,  virtually  unconscious,  pervasive,  and  overwhelming.  This 
discrimination  against  millions  of  Americans  must  be  acknowl- 
edged, imderstood,  and  reversed  long  before  we  can  discuss  expand- 
ing the  ways  in  which  society's  unwanted  can  be  killed. 

We  can  only  call  upon  this  Congress  and  the  good  people  of  this 
Nation  to  resist.  We  are  the  proverbial  canaries  in  the  coal  mine. 
If  we  are  declared  expendable,  who  will  be  next? 

[The  prepared  statement  of  Mses.  Coleman  and  Gill  follows:] 
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Prepared  Statement  of  Diane  Coleman,  J.D.,  M.B.A„  Executive  Director, 
Progress  Center  for  Independent  Living  and  Carol  Gill,  Ph.D.,  Chicago  In- 
stitute of  Disability  Research 

Most  proponents  of  physician-assisted  suicide  would  say  that  a 
representative  of  the  disability  community  does  not  really  belong 
on  this  panel  today.  They  would  say  that  physician-assisted 
suicide  pertains  to  people  who  are  terminally  ill,  not  disabled. 


The  concerns  of  people  with  disabilities  were  similarly  dismissed 
as  irrelevant  in  the  context  of  withdrawal  of  life-sustaining 
treatment  or  "passive  euthanasia."  Nevertheless,  courts  did  not 
carefully  protect  non-terminal  people  with  disabilities  from  a  too 
hasty  "final  exit."  Indeed,  court  after  court  declared  that  people 
with  disabilities  were  essentially  the  same  as  people  with  terminal 
illnesses,  stating  that  routine  disability-related  health  care  was 
artificially  prolonging  life,  or  that  it  did  not  matter  how 
extended  the  individual's  life-expectancy  might  be  if  their  quality 
of  life  rendered  their  life  "meaningless."  This  occurred  in 
numerous  appelate  court  cases  involving  people  with  quadriplegia, 
often  locked  away  in  nursing  homes  without  hope  of  in-home  support 
services,  and  it  even  occurred  in  a  case  involving  a  woman  with 
cerebral  palsy. 

No  court,  or  professional  whose  judgement  the  courts  respected, 
examined  the  suicidal  feelings  of  Elizabeth  Bouvia,  David  Rivlin, 
Larry  McAfee,  Hector  Rodas  or  Kenneth  Bergstedt.   All  courts 
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attributed  the  individual's  desire  to  die  to  their  physical 
disabilities  per  se  rather  than  to  events  and  circumstances  in 
their  lives,  such  as  a  miscarriage,  loss  of  spouse  and  confinement 
to  nursing  homes.  All  courts  superficially  concluded  that  the 
individual's  despair  was  not  suicidal,  not  treatable  or  deserving 
of  appropriate  intervention.  These  individuals  were  granted  a  so- 
called  "right  to  die"  without  being  offered  adequate  supports  for 
living.  These  highly  publicized  cases  are  the  tip  of  an  unexplored 
iceberg,  one  that  proponents  of  physician-assisted  suicide  prefer 
to  ignore.  But  the  legal  foundation  for  applying  physician- 
assisted  suicide  to  non-terminal  people  with  disabilities  is 
already  firmly  entrenched  in  our  judicial  system,  and  disabled 
people  are  beginning  to  feel  that  we  are  riding  on  the  Titanic. 

1)  People  with  disabilities  do  not  have  adequate  protection  from 
either  the  courts  or  disability  organizations.  The  courts  have 
consistently  excused  parents  who  have  murdered  children  with 
disabilities.  A  woman  in  Wisconsin  escaped  sentencing  after 
admittedly  starving  her  son  with  cerebral  palsy  to  death.  She  said 
she  was  responding  to  family  pressure  and  the  message  of  a  T.V. 
show  on  euthanasia.  A  west  coast  mother  recently  killed  her  brain 
injured  non-verbal  teenaged  daughter.  The  judge  said  her  actions 
were  understandable,  that  other  parents  could  be  expected  to  react 
in  the  same  way.  He  sentenced  her  to  community  service. 
Meanwhile,  disability  watchdog  organizations  are  losing  funding. 
There  have  never  been  enough  of  these  to  serve  people  with 
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disabilities  adequately;  now  many  are  forced  to  shut  down. 

2)  People  with  disabilities  and  incurable  chronic  diseases  have 
experienced  a  long  history  of  persecution  and  genocide.  At  the 
turn  of  the  century,  Chicago's  Ugly  Law  ordered  people  with  visible 
disabilities  to  hide  themselves  from  public  view.  In  the  1930's, 
200,000  people  with  disabilities  were  put  to  death  by  Nazi 
physicians  who  were  inspired  by  the  contemporary  euthanasia 
movements  of  England  and  the  U.S.  Three  years  ago,  a  European 
judge  ordered  a  hotel  to  refund  money  to  a  vacationing  couple 
because  they  claimed  their  holiday  was  ruined  by  the  presence  of 
disabled  people  in  the  dining  room.  A  physically  disabled  German 
man  committed  suicide  after  verbal  and  physical  assaults  by 
skinheads.  There  has  been  a  rise  in  hate  crimes  against  people 
with  disabilities,  internationally.  A  U.S.  government  report  on 
child  abuse  recently  found  that  children  with  disabilities  are 
twice  as  likely  to  be  abused  as  children  who  are  nondisabled, 
simply  because  their  disabilities.  Suffice  it  to  say,  contempt  for 
life  with  disability  is  very  much  around  us.  In  this  context,  we 
should  be  extended  more  protections  of  our  lives,  as  a  minority 
group  at  risk,  instead  of  fewer  protections. 

3)  Assisted  suicide  will  not  remain  confined  to  the  imminently 
dying.  Individuals  and  groups  who  have  spearheaded  this  push  for 
assisted  suicide  have  clearly  intended  people  with  disabilities  to 
be  targeted  once  laws  are  relaxed  for  terminally  ill  people.   In 


58 


Final  Exit.  Hemlock  Society  founder  Derek  Humphrey  writes:  "What 
can  those  of  us  who  sympathize  with  a  justified  suicide  by  a 
handicapped  person  do  to  help?. . .When  we  have  statutes  on  the  books 
permitting  lawful  physician  aid-in-dying  for  the  terminally  ill,  I 
believe  that  along  with  this  reform  there  will  come  a  more  tolerant 
attitude  to  the  other  exceptional  cases."  Kevorkian  has  openly 
admitted  that  he  designed  his  suicide  device  as  an  answer  for 
quadriplegics.  He  has  said  that  he  perceives  physical  disability 
as  a  cause  of  extreme  human  suffering  that  can  be  addressed  by 
"medicide."  He  also  argued,  as  did  the  Nazis,  that  society  will 
benefit  from  the  deaths  of  incurably  disabled  people.  Chillingly, 
he  wrote:  "...  the  voluntary  self -elimination  of  individual  and 
mortally  diseased  or  crippled  lives  taken  collectively  can  only 
enhance  the  preservation  of  public  health  and  welfare."  The  courts 
have  not  prevented  this  man  from  following  through  on  his  intention 
to  "enhance"  society  by  eliminating  people  with  disabilities  who 
despair  in  the  face  of  society's  crushing  oppression. 

4)  Assisted  suicide  enthusiasts  have  reinforced  public  prejudice 
and  fear  regarding  disability.  They  describe  our  physical  status 
or  our  simple  need  for  human  assistance,  tools  and  technology  as 
"pitiful,"  "  helpless,"  "hopeless,"  "miserable,"  and  inherently 
"undignified."  This  is  an  insult  to  our  lifestyles.  For  example, 
many  people  with  disabilities  routinely  manage  incontinence  through 
a  variety  of  methods  advertised  in  numerous  disability  magazines. 
These  negative  labels  also  promote  myths  about  disability  and 
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"quality  of  life."  Experienced  people  with  disabilities  have 
learned  that  there's  more  to  life  than  toileting  independently. 
Research  consistently  indicates  that  "quality  of  life"  is 
determined  by  social  supports  and  meaningful  involvement  in  one's 
environment,  not  degree  of  disability.  Most  people  with 
disabilities  say  that  public  misconceptions  about  disability 
trouble  them  far  more  than  their  physical  limitations.  If 
promoters  of  assisted  suicide  genuinely  cared  about  people  with 
disabilities,  they  would  stop  contributing  to  these  negative  public 
attitudes.  Instead,  they  exploit  disability  prejudice  in  their 
public  statements  and  expensive  political  advertisements  to 
frighten  the  public  into  endorsing  assisted  suicide. 

5)  As  long  as  people  with  disabilities  are  disenfranchised  and 
treated  as  unwelcome  and  costly  burdens  on  society,  assisted 
suicide  is  forced  "choice."  Assisted  suicide  is  not  a  free  choice 
as  long  as  people  with  disabilities  are  denied  adequate  healthcare, 
affordable  personal  assistance  in  our  own  homes,  assistive 
technology,  equal  education,  nondiscriminatory  employment,  and  free 
access  to  our  communities'  structures  and  transportation  systems. 
Based  on  recent  developments  in  both  public  and  private  managed 
care,  it  is  already  possible  in  some  states  for  impoverished 
disabled,  elderly  and  chronically  ill  people  to  get  assistance  to 
die,  but  impossible  for  them  to  get  shoes,  eyeglasses,  and  tooth 
repair.  Indeed,  the  9th  Circuit  Court  decision  in  effect 
recognizes  assisted  suicide  as  an  acceptable  solution  to  the 
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economic  burdens  of  healthcare.  The  so  called  "right  to  die"  has 
become  the  "duty  to  die,"  with  Court  approval. 

6)  The  great  majority  of  problems  that  lead  people  with 
disabilities,  chronic  conditions,  and  even  terminal  illnesses  to 
seek  hastened  deaths  are  remediable  through  other  means,  such  as 
assisted  independent  living  outside  of  nursing  homes,  sophisticated 
pain  management,  death  counseling  for  individuals  and  families, 
augmentative  communication  technology,  hospice  support,  etc. 
Unfortunately,  our  nation's  health  care  system  has  not  responded 
adequately  or  consistently  to  these  important  human  needs.  Most 
citizens,  particularly  poor  citizens,  must  fight  for  access  to 
health  care  every  step  of  the  way.  Many  physicians  have  limited 
knowledge  or  skills  in  pain  management,  and  no  knowledge  of  even 
the  most  simple  and  inexpensive  disability-related  technology  and 
services.  To  legalize  assisted  suicide  in  a  country  that  has  been 
a  pioneer  in  suicide  prevention  is  a  backward  step  into 
primitiveness . 

7)  Physicians  must  not  be  given  the  power  to  decide  who  lives  and 
who  is  escorted  to  death.  As  disabled  historian  Hugh  Gallagher 
warns,  the  Nazi  experience  demonstrates  how  easily  compassionate 
and  well-educated  physicians  can  lose  their  moral  compass. 
Furthermore,  research  shows  that  physicians  learn  very  little  about 
disabled  people  during  medical  training,  they  are  poor  at 
diagnosing  treatable  depression,  they  are  often  uninformed  about 
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options  such  as  pain  management  and  supported  living  for  people 
with  disabilities,  and  they  have  a  high  suicide  rate,  themselves. 
Moreover,  research  shows  that  physicians  consistently  and 
dramatically  underestimate  quality  of  life  for  people  with 
disabilities  compared  to  the  assessments  of  people  with 
disabilities  themselves.  In  addition,  most  individuals  with 
disabilities  report  longstanding  problems  with  physicians,  citing 
disability  prejudice,  ignorance  about  the  disability  lifestyle,  and 
medical  abuse  as  commonly  issuing  from  physicians.  It  is  unlikely 
that  doctors  will  become  more  careful  and  accountable  for  our  lives 
when  current  permissive  attitudes  about  physician-assisted  suicide 
are  given  the  status  of  law. 

8)  The  2nd  Circuit  Court  decision  illustrates  the  logic  that 
propels  us  down  the  slippery  slope  to  endangerment.  In  numerous 
court  cases  since  1985  involving  "passive  euthanasia",  "right  to 
die"  proponents  have  argued  that  passively  withdrawing  life 
supports  was  neither  suicide  nor  mercy  killing  —  it  was  just 
letting  nature  take  its  course.  Now,  the  Court's  decision 
articulates  that  there  is  no  essential  difference  between  assisted 
suicide  and  death  from  withdrawal  of  life  supports.  Will  the  next 
decision  challenge  the  distinction  between  assisted  suicide  and 
mercy  killing,  or  the  distinction  between  voluntary  requests  to  die 
and  proxy  requests  or  decisions  made  without  consent  at  all?  That 
is  exactly  what  happened  in  the  Netherlands — a  country  often  cited 
by  assisted  suicide  proponents  as  the  model  for  the  U.S. 
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Specifically,  according  to  a  Dutch  governmental  report  in  1990, 
5,941  persons  were  given  lethal  injections  without  consent.  Of 
those,  1,474  were  fully  competen,  according  to  their  physicians. 
In  8%  of  the  cases,  doctors  admitted  there  were  unexplored  options. 
Regardless  of  options,  they  euthanized  unconsenting  patients 
because  of  such  express  reasons  as  "low  quality  of  life."  "no 
prospect  of  improvement,"  "  the  family  could  not  take  any  more" 
(Doctor  Assisted  Suicide  and  the  Euthanasia  Movement  ed.  by  Gary  E. 
McCuen) . 

9)  In  fact,  people  with  disabilities  have  already  been  endangered 
by  relaxation  of  laws  and  policies  protecting  their  lives.  Medical 
rehabilitation  specialists  report  that  quadriplegics  and  other 
significantly  disabled  people  are  dying  wrongfully  in  increasing 
numbers  because  emergency  room  physicians  judge  their  quality  of 
life  as  low  and,  therefore,  withhold  aggressive  treatment. 
Disabled  people  who  need  ventilators  are  often  not  offered  assisted 
breathing  as  an  option.  Those  who  already  use  ventilators  report 
that  they  are  increasingly  asked  by  medical  personnel  to  consider 
"do  not  resuscitate"  orders  and  withdrawal  of  life  support. 
Children  with  non-terminal  disabilities  who  never  asked  to  die  are 
killed  "gently"  by  the  denial  of  routine  treatment.  People  with 
relatively  mild  disabilities  are  routinely  denied  life  saving  organ 
transplants.  Many  people  with  disabilities  are  terrified  that 
managed  care  will  further  abridge  their  already  limited  options  for 
life-extending  treatments.   Oregon's  attempt  to  ration  healthcare 
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based  on  "quality  of  life"  judgements  (judgements  made  by 
nondisabled  people)  demonstrated  how  quickly  the  deck  can  be 
stacked  against  the  lives  of  people  with  costly  conditions.  In  the 
Netherlands,  where  disabled  children,  and  adults  with  multiple 
sclerosis,  quadriplegia,  and  depression  are  commonly  assisted  to 
die,  disabled  citizens  express  fear.  Some  carry  wallet  cards 
asking  not  to  be  euthanized.  Dutch  physicians  follow  a  practice 
not  to  offer  assisted  ventilation  to  quadriplegics.  Those  who 
visit  the  U.S.  have  expressed  surprise  to  see  quadriplegics 
actively  engaged  in  life  with  the  use  of  costly  portable 
ventilators  and  mouth-controlled  power  wheelchairs.  Not 
surprisingly,  the  hospice  movement  is  virtually  non-existent  in  the 
Netherlands.  When  assisted  death  is  a  ready  solution  there  is 
little  incentive  to  develop  life-enhancing  supportive  services  for 
"incurables. " 

10)  Many  proponents  of  physician-assisted  suicide  have  expressed 
the  belief  that  adequate  safeguards  can  be  adopted  to  protect 
vulnerable  people  from  various  forms  of  pressure  and  abuse  if  the 
practice  is  legalized  in  conformance  with  the  2nd  and  9th  Circuit 
court  opinions.  This  view  is  at  best  naive  and  at  worst 
deliberately  misleading.  Similar  statements  were  made  during  the 
last  decade  in  the  context  of  the  withdrawal  of  life-sustaining 
treatment,  but  no  meaningful  safeguards  have  been  established.  In 
particular,  people  with  disabilities  are  notably  absent  from 
hospital  medical  ethics  committees.   If,  in  fact,  proponents  of 
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physician-assisted  suicide  believe  that  adequate  safeguards  against 
treatable  suicidal  feelings  can  be  established,  then  they  should  be 
willing  to  allow  physician-assisted  for  any  citizen,  regardless  of 
their  health  status,  after  those  safeguards  have  been  observed. 
However,  no  one  has  proposed  that  physician-assisted  suicide  be 
made  available  to  all  citizens  on  a  non-discriminatory  basis. 
Indeed,  science  fiction  movies  havebeen  made  depicting  the 
atrocities  of  such  a  practice  in  futuristic  society.  But  it 
appears  that  such  practices  are  acceptable  today  if  "only"  applied 
to  a  loosely  defined  group  of  seriously  ill  or  impaired 
individuals.  The  fact  is  that  proponents  of  physician-assisted 
suicide  are  willing  to  risk  the  lives  of  hundreds  of  thousands  of 
severely  disabled  people  who  are  not  terminally  ill  in  order  to 
secure  a  right  to  active  euthanasia  that  would  effectively  shield 
them  from  legal  scrutiny  of  their  conduct.  People  with 
disabilities  protest  this  cavalier  devaluation  of  our  lives. 

11)  Assisted  suicide  is  discriminatory.  As  a  policy,  it  singles 
out  ill  and  disabled  people  as  fitting  subjects  for  dying. 
Meanwhile,  neither  the  public  nor  health  professionals  endorse  this 
so-called  "autonomous"  decision  for  young,  healthy  Americans.  If 
there  is  a  constitutional  right  to  control  one's  death  through 
assistance,  it  should  apply  to  all  citizens,  not  just  those  judged 
(or  misjudged)  to  have  a  deficient  life. 

12)  Assisted  suicide  is  classist.  Those  who  are  used  to  privilege, 
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and  the  control  over  one's  life  that  privilege  affords,  will 
benefit  from  having  one  more  choice — the  choice  to  die  by  their  own 
schedule.  Such  individuals  expect  to  control  all  aspects  of  their 
lives.  Either  they  cannot  truly  fathom  the  experience  of 
disenfranchised  groups,  or  they  are  willing  to  risk  the  safety  of 
many  (society's  poor  and  oppressed)  to  ensure  their  personal  access 
to  more  options.  On  the  other  hand,  those  who  lack  privilege,  who 
are  socially  devalued  and  feared,  those  who  are  denied  meaningful 
options  to  live,  will  be  endangered  by  legalization  of  assisted 
suicide.  The  historical  reality  of  disabled  people's  experience  is 
that  society  does  not  adequately  support  our  lives  unless  pressured 
by  strong  legal  sanctions.  The  Congress  of  the  United  States 
acknowledged  that  disabled  people  are  a  discrete  and  insular 
minority  in  its  passage  of  the  Americans  with  Disabilities  Act  in 
1990.  We  are  entitled  to  the  equal  protection  of  the  laws  under 
the  14th  Amendment  of  the  U.S.  Constitution.  The  laws  that  protect 
our  lives  have  often  been  the  only  buffer  between  us  and 
annihilation.  Now,  under  the  guise  of  a  14th  Amendment  protection 
of  an  alleged  liberty  interest  in  assisted  suicide,  a  certain  class 
of  people  will  be  denied  the  14th  Amendment's  equal  protection  of 
laws  providing  for  suicide  prevention  when  one  poses  a  danger  to 
oneself. 

13)  There  is  virtually  no  research  on  suicide  and  suicidal  wishes 
in  people  with  disabilities.  This  is  a  direct  reflection  of  how 
little  our  lives  are  valued.   Physicians,  such  as  Timothy  Quill, 
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who  propose  guidelines  for  "safe"  assisted  death  admit  that  the 
social  consequences  of  assisted  suicide  are  unknown.  Yet  they 
argue  that  legalizing  physician  assisted  suicide  will  open  up  this 
area  for  investigation.  At  what  cost  to  whom?  It  is  hard  to 
imagine  a  physician  defending  this  kind  of  research  design  for  any 
other  group  of  people.  Why  are  ill  and  disabled  persons 
dispensible? 

14)  People  with  disabilities  and  incurable  illnesses  deserve  the 
same  social  supports  and  commitment  to  suicide  intervention  as  any 
other  citizen.  Although  proponents  of  assisted  suicide  often 
emphasize  its  rationality,  suicidologists  tell  us  there  is  always 
a  powerful  emotional  force  and  the  pain  of  unmet  needs  underlying 
the  desire  to  die.  Most  death  requests,  even  in  terminally  ill 
people,  are  propelled  by  despair  and  treatable  depression.  As  two 
such  experts  stated  recently  (Herbert  Hendin  and  Gerald  Klermand  in 
Amer  J.  of  Psychiatry.  Jan.  1993) : 

Advocates  of  physician-assisted  suicide  try  to  convey  the 
impression  that  in  terminally  ill  patients  the  wish  to  die  is 
totally  different  from  suicidal  intent  in  those  without 
terminal  illness.  However,  like  other  suicidal  individuals, 
patients  who  desire  an  early  death  during  a  terminal  illness 
are  usually  suffering  from  a  treatable  mental  illness,  most 
commonly  a  depressive  condition.  Strikingly,  the  overwhelming 
majority  of  the  terminally  ill  fight  for  life  to  the  end. 
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Some  may  voice  suicidal  thoughts  in  response  to  transient 
depression  or  severe  pain,  but  these  patients  usually  respond 
well  to  treatment  for  depressive  illness  and  pain  medication 
and  are  grateful  to  be  alive. 

In  fact,  periods  of  depression  are  common  in  people  adjusting  to 
new  or  progressive  disabilities.  Such  depression  and  concommitant 
suicidal  feelings  can  persist  for  months  or  even  years  if  not 
addressed  with  support  and  treatment  from  those  experienced  in 
working  with  people  with  disabilities. 

15)  Women  with  disabilities  will  be  particularly  endangered  by  the 
legalization  of  assisted  suicide.  Research  indicates  that  women 
with  disabilities  are  even  more  socially  devalued  then  disabled 
men.  We  are  also  more  likely  to  bear  the  stresses  of  poverty  and 
social  isolation.  As  women,  we  are  twice  as  likely  as  men  to 
suffer  from  depression.  A  study  by  DisAbled  Women's  Network  (DAWN) 
in  Canada  indicates  that  rates  of  depression  and  suicide  may  be 
even  higher  for  women  with  disabilities  than  other  women  due  to  our 
multiple  stresses,  our  high  incidence  of  abuse,  and  our 
internalization  of  society's  message  that  we  are  useless  and 
inferior  as  women.  If  anyone  doubts  that  women  will  be  exploited 
and  endangered  by  assisted  suicide,  that  doubter  should  study 
Kevorkian's  "clients."  The  first  eight  were  all  middle  aged  or 
elderly  women  with  chronic  illnesses  and  disabilities.  Many  said 
they  feared  being  a  burden  on  others.   An  autopsy  on  one  of  them 
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revealed  no  evidence  of  any  physical  illness.  Women  with 
disabilities  are  going  to  be  the  first  to  feel  a  "duty  to  die." 

16)  People  with  disabilities  in  our  country  are  increasingly  caught 
in  a  perilous  bind.  On  one  side,  recent  assaults  on  the  Americans 
with  Disabilities  Act  and  the  Individuals  with  Disabilities 
Education  Act  threaten  our  hope  of  equal  opportunity,  and  managed 
care  threatens  our  access  to  basic  healthcare  and  long-term 
services.  On  the  other  side,  sanctioned  assisted  suicide  allows 
our  healthcare  professionals  to  offer  the  final  solution. 

Conclusion 

People  have  always  been  afraid  to  face  the  practical  difficulties 
and  losses  associated  with  aging,  illness  and  disability.  In 
today's  society,  with  cutbacks  in  health  care  and  the  human  service 
"safety  net",  and  with  growing  isolation  from  the  supports  our 
families  could  once  more  easily  provide,  people's  fears  are 
understandably  growing.  As  a  culture,  we  must  address  these  very 
real  human  needs  and  fears. 

But,  particularly  in  the  absence  of  a  constitutional  right  to 
physician  care,  a  right  to  physician-assisted  suicide  is  not  the 
answer.  While  a  few  may  have  all  the  options  that  money  can  buy 
and  choose  the  final  solution  with  complete  understanding  and 
freedom,  the  majority  who  are  offered  this  option  are  people  that 
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society  is  all  too  ready  to  abandon  as  too  costly  and  unproductive- 
-people  who  can  only  depend  on  the  protection  of  the  law.  The 
depth  and  breadth  of  this  abandonment  is  only  understood  by  those 
who  live  it  everyday. 

We  ask  all  who  care  about  social  injustice  to  believe  us  when  we 
state  that  disability-based  discrimination  in  this  culture  is  deep- 
seated,  virtually  unconscious,  pervasive  and  overwelming.  This 
discrimination  against  millions  of  Americans  must  be  understood  and 
reversed,  in  ways  that  few  can  even  envision,  long  before  we 
discuss  expanding  the  ways  in  which  society's  unwanted  can  be 
killed. 

But  if,  in  the  prevailing  confusion  and  despair  of  our  culture, 
physician-assisted  suicide  will  become  a  constitutional  right  for 
some,  then  it  must  be  a  constitutional  right  for  all,  nondisabled 
as  well  as  disabled.  The  same  safeguards,  or  lack  of  safeguards, 
that  apply  to  some  must  apply  to  all.  Those  who  have  asserted  the 
14th  Amendment's  right  to  liberty  as  the  legal  foundation  for  a 
steady  expansion  of  the  right  to  die  in  the  last  decade  cannot  be 
allowed  to  continue  to  ignore  the  14th  Amendment's  Equal  Protection 
clause. 

The  assertion  that  people  with  disabilities  are  not  threatened  by 
physician-assisted  suicide  is  false,  based  on  virtually  every  court 
precedent  to  date,  as  well  as  actual  practice  in  our  culture  today. 
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The  fact  that  its  proponents  continue  to  dismiss  and  marginalize 
the  input  of  the  disability  community  on  this  topic  leads  us  to 
believe  that  they  may  actually  feel  that  our  untimely  deaths  are 
ultimately  acceptable  in  the  interest  of  the  "greater  good." 

Then  we  can  only  call  upon  this  Congress  and  the  good  people  of  our 
nation  to  resist  our  being  singled  out,  to  resist  this  form  of 
discrimination.  We  are  the  proverbial  "canaries  in  the  coal-mine", 
the  barometers  of  our  value  system.  If  we  are  declared  expendable, 
who  will  be  next? 
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LOS  ANGELES  TIMES 


FRIDAY.  APRIL  12.  I99i 


PERSPECTIVE  ON  ASSISTED  SUICIDE 


Walk  a  Mile  in  My  Wheelchair 


^' 


^•isS2 


Quality  of  life  consists  of 
more  than  the  physical; 
just  because  someone  is 
disabled  doesn't  mean  his 

life  has  no  value. 

ByeamnuH 


t; 


"I  1.  J  JJ-ycar-oin  mamcd  Harvard 
l!T3ii\aie  with  u  new  bi<Oy  daughter. 

.tnreittned  to  hurl  myself  off  a  uU 
builrtmg,  would  on  emergency  medical 
leatn  respond?  kni  If  one  did.  would  I  be 
offered  counseling— or  carbon 
ciono.Mde? 

I  waj  born  vnih  t  neuromuscular  dis- 
ability and  use  a  wheelchair.  With  all  Uie 
rteont  outhsnaiia  n*wt — Or  Jack 
Kevorkian  s  acqurtul  and  new  trial  and 
two  (eaeral  court  accisions  (avonn)[ 
a.«txtcrt  fiuicidr — 1  don'L  foei  safe. 

II  may  be  coosliluuonally  protected, 
but  the  right  to  die  seems  dangerous  la 
those  of  us  who  are  noc  ideal  physical 
specimens. 

I  jm  not  tcrminoily  ilL  Both  the  April  2 
ilecision  by  the  2nd  U.S.  Circuit  Court  of 
.\ppeals  in  New  York  and  (he  March  6 
dac-.non  by  tha  9th  IJ.S.  Circuit  Court  of 
Appeals  m  San  Francisco  permit  assisted 
suic'.do  only  for  a  competent,  terminally 
ill  adult."  But  Judce  Sieuhcn  ReinharrtL 
wnlin?  for  the  major.iy  in  San  Francisco, 
wrni  on  to  flay  ihui  death  is  more 


humane  than  continuing  to 
live  m  "a  childlUcc  state  of 
helplcanoss." 

They  are  not  the  same 
ining.  thotigh.  this  "state  of 
helplessness"  and  beine  tcr. 
minally  ill.  I  have  lived  my 
whole  life  in  such  a  state. 
needing  assistance  for  eating, 
bathing,  luing  the  toileL  The 
humana  thing  to  do  u  to  halp, 
not  presume  that  my  life  isn't 
worth  living. 

Kevorkian  isn't  concerned  with 
whether  hia  clients'  condillomi  are  ter- 
minal. On  Aug.  1. 1993.  for  example,  after 
hla  medical  license  had  been  revoked  id 
Michigan  and  Califorma  and  Michigan's 
InwagBiri-tcoasuted  suicide  was  ui  effect, 
Kevorkian  aided  the  suicide  of  a  30- 
year-old  who  had  recently  become 
quadnplegie.  Thomai  HyHc  wun't  ter. 
minally  dl.  not  really  111  at  all.  Nor  was  he 
in  pain,  tlla  condition  wag  roughly  the 
same  as  imne. 

la  ibe  new  trial.  Kcvorkuo  sunds 
accused  In  the  death  o(  Maqorle  Wantr. 
58.  who.  Kevorkian  admits,  wtt  not  ter- 
roinally  ill.  flathcr.  Wanli  "cbimed  after 
3  •ariet  of  lurganai  to  b«  suffaring 
mtcnse  vaginal  pain  that  Lhey  (prosecu- 
tors t  contend  was  psychosomatic, "  the 
New  York  Times  reported. 

Granted,  the  people  .necking  assiated 
suicide  want  to  die.  And  I  believe  in 
autonomy  and  self-determination;  I  am 
pro-choice.  But  what  happens  when 
able-bodied  people  attompl  suicide? 


Why  is  their  choice  coniidcred  irratio- 
nal! Why  is  a  diMblcd  person's  suicide 
choice  mart  readily  judsed  sane? 

Eevorkran  would  argue  that  ho  is 
ending  sotfering  for  people  with  r.o 
options.  Tell  that  to  Stephen  Hawking, 
the  physicist  who  has  advanced  amyo- 
trophic lateral  sclerosis,  writes  best- 
selling  books,  travels  around  the  world 
and  recoitly  divorced  his  wife  to  marry 
his  nurse.  To  i«y  someone  has  no  options 
just  because  doctors  are  stumped  :% 
medical  arrogance.  Quality  of  life  is 
datarnuaad  by  mora  than  phyiicsl 
condition. 

To  be  aire,  not  everyone  can  be  a 
Stephen  Hawkjog.  Which  is  procisoly 
why  Kevorkianism  is  so  frightening 
Does  Kevorkian  realtec  how  naro  it  it  lor 
the  iven^  diiabled  person  to  feel  val- 
ued in  this  society? 

What  rm  calling  for  is  clarity.  The 
right  to  ^  i>  appropriata  only  if  it  isn't 
Clouded  by  fear  and  ignorance  of  disabil- 
lUei.  The  dangers  are  potentially  enor- 
mous. Euthanama.  after  nil  was  one  step 
toward  the  HolocausL  If  docurs  judges 
and  juria  continue  to  cast  doubts  on  the 
worth  of  people  with  dlsabiUtla.  I  fear 
for  the  one  in  six  .Americans  (according 
to  tha  camui)  who  haa  a  dinbility.  If 
Kevorkian  is  tnilv  eoncrmed  about  us. 
why  ooesnl  he  join  the  cause  of  disability 
rights? 

Btn  HcIUm  u  a  wrticr  and  fiiitnr  tn 
Weil  Lot  i«g€ltt. 


72 


q 

o 

>» 

k. 

S 

(A 

^-~ 

c 

o 

a 

c 

(9 

•5 

w 

4> 

E 

3 

u 

E 

i. 

1> 

"o 

U 

o. 

c/1 

U 

s/l 

o 

3 

u 

TJ 

o 

•a 

c 

u 

c 

X 

o 

4> 

<u 

3 

on 

o 

o 

(A 

c 

>> 

u 

'3 

c 

u 

^ 

o 

CQ 

c 

e 

S 

C 

o 

S2 

•^ 

c/1 

E 
o 

u 

^ 

<U 

3 
1/5 

C 
00 

o 

4i 

e 

j= 

»> 

o 

CJ 

u 

O 

f 

3 

i 

e 

.va 

v>. 

u 

(/> 

w 

o 

e 

4> 

<A 

o 

SO 

u 

e 
2 

CJ 

c 

E 

"O 

CO 

e3 

c 
w 

00 

u 

JO 

c 

>> 

T3 

w 

T3 

u 

CO 

U 

u 

<^ 

c 

c 

c 

o 

« 

c 

u 

ill 

4> 

y 

ca 

w 

o.  >o 

c 

w 

1 

c 
< 

a) 

jO 

>-^ 

(A 

o 

o* 

3 

<N 

lA 

•^ 

d 

'> 

JS 

\- 

;^ 

■3 

a. 

O. 

.2 

c 

< 

ea 

OO 

^ 

c 

•B 

e 

O 

o 

Xi 

1 

"5 

1 

u 

5 

tS 

U 

E 

« 

«> 

•o 

E 

"5. 
o 

,s 

c 

o 

V 

H 

CO 

U 

D. 

o 
N 


-     v«- 


s 

W3 


4J 

E 

z 


Pi 
1 


/' 


•i   i< 


1  ; 

V 
c 


i 
\ 

\ 

i 


r^ 


<r 


o 


5^ 

J) 

c5 


i 

X 

id 
■J)  => 


c 


^ 

^ 

Q 


Vi3 


1^ 


^ 
^ 


C5 


CO 


f 

r  C 


■  4 


4 


(S 


7^ 


^ 


^ 


'  \ 


-f- 


\ 


73 


q 

o 

>> 

^-t 

Urn 

.2 

-n 

. — . 

o 

c 

c 

c 

(0 

'■5 

u 

4\> 

E 

3 

1) 

E 

u. 

4> 

o 

U 

a. 

on 

U 

srt 

O 

3 

o 

1) 
•a 

T3 
G 

c 

X 

G 

U 

(9 

Q 

3 

o 

o 

T3 

t5 

CJ 

"•5 

c 

>. 

<u 

'tn 

c 

2 

o) 

O 

W 

c 

E 

S 
E 
o 

c 

o 

« 
u 

Cfl 

t/) 

X) 

3 

c/1 

Cl 

c 

PS 
OX) 

o 

u 

c 

j: 

trt 

o 

u 

u 

Im 

.c 

o 

JZ 

■o 

3 

s 

c 

... 

<*- 

u 

ts 

b. 

o 

c 

u 

CA 

o 

Ofi 

H) 

c 
o 

CJ 

c 

E 

c3 

-a 

u 

j= 

CS 

c 

'5 

(L) 

O 

J3 

00 

c 

T3 

c 

D 

« 

■o 

.:^ 

« 

a 

CJ 

o 

c 

1- 

c 

o 

u 

■5 

c 

vJ 

to 

L. 

CL 

^ 

T3 

a> 

c 

C 

1) 

ON 

< 

SJ 

JO 

^■^ 

en 

o 

O' 

3 

<N 

00 

;^ 

d 

U 

"? 

1— 

k. 

:n 

^ 

/^ 

Q. 

.S 

c 

< 

ao 

== 

c 

•5 

c 

5 

O 

^ 

i 

~T 

1) 

? 

"o 

to 

^ 

t^ 

U 

E 

^ 

c 

o. 

4> 

T3 

c 

o 

o 

H 

« 

CJ 

a. 

o 


(3 


U 


< 


O 


re 


u 

E 
ca 


74 


a 

o 

>. 

"-> 

u* 

CQ 

;« 

-^ 

G 

c 

c 

c 

CO 

•5 

u 

4> 

E 

3 

(/I 

E 

u. 

0 

o 

U 

a. 

U 

;« 

0 

3 

o 

u 

■0 
C 

u 

c 

X 

u 

Q 

'3 

2 

<*- 
o 

o 

(3 

c 

>< 

I 

S 

c 

(/I 

o 

« 

c 

E 

S 

c 

0 

.2 

•^ 

on 
W 

E 
o 

'0 

^4 

«^ 

(^ 

3 
C/3 

>> 

JC 

0. 

c 

k- 
0 

V 

e 

x: 

CA 

o 

u 

u 

kM 

j= 

O 

"*-• 

JC 

3 

» 

e 

u« 

u 

c/1 

k- 

0 

C 

u 

f/i 

o 

00 

u 

c 
o 

u 

c 

E 

■a 

CQ 

N 

u 

u 

C 

'E 

<u 

^ 

u 

o 

u 

c 

■o 

c 

ed 

■o 

tj 

c 

w 

c 

0 

u 

C 

y 

1- 

O.  vO 

•u 

0^ 

c 

c 

u 

CT\ 

< 

M 

^ 

^^ 

"c5 

o 

OV 

3 

d 

<N 

'> 

jC 

k* 

'■^ 

■5 

o. 

0. 

'Z 

_c 

< 

a 

M 

*^ 

C 

•5 

e 

5 

0 

_ 

1 

s 

1) 

5 

o 

<fl 

t; 

^ 

<J 

E 

jU 

u 

•o 

E 

0 

x: 

c 

0 

w 

H 

<0 

(J 

0. 

75 


q 

O 

>» 

u. 

n 

V) 

^-, 

CJ 

c 

C 

c 

ea 

■5 

u 

4J 

3 

E 

w 

4> 

o 

U 

O. 

2o 

U 

w» 

O 

3 

o 

u 
•a 

C 

u 

c 

S 

o 

CO 

i5 

J3 

3 

t/1 
V 

<*- 

o 

O 

'■5 

c 

>. 

u 

Vl 

c 

S 

MO 

o 

(« 

c 

e 

E 

C 

o 

2 

'P7 

E 
o 

u 

3 

>> 
a. 

c 

OS 
so 

k. 

o 

4> 

e 

f 

tf) 

o 

u 

u 

ic 

f 

■o 

3 

5 

e 

.va 

<^. 

u 

to 

w 

o 

c 

u 

i/> 

o 

00 

u 

e 
o 

U 

c 

08 

E 

•Q 

CO 

4^ 

u 

c 
u 

'5 

?* 

^ 

BO 

o 

00 

c 

c 

T3 

4> 

■o 

w 

.^ 

ra 

o 

.^^ 

u 

w 

c 

k- 

c 

o 

u 

(A 

u 

o 

c« 

u 

O.  v£) 

e 

•o 

CT^ 

c 

U 

o\ 

< 

n 

^ 

^~^ 

o 

ctT 

3 

<N 

iA 

;o 

d 

u 

> 

j3 

k. 

^™" 

•5 

c. 

D. 

.£ 

c 

< 

CO 

• 

OO 

— 

c 

•5 

c 

O 

o 

j= 

i 

S 

to 

i 

"5 

t; 

c: 

CJ 

E 

_u 

U 

"O 

E 

Q. 

o 

.c 

c 

o 

U 

H 

CO 

U 

o. 

76 


•H   L^   -S 

5  '5    s^ 

^   S 

^1 


2    c 

CQ     O     0 


=   1 


5  -3 .:  <^ 


r 


ill! 


77 


{ 

£ 

■z 

i 

5 

c 

■n 

ZC 

c 

_>N 

C 

i 

~ 

£ 

£ 

■5 

3 

i 

2 

s 

e 

I 

L 

c 

1 

2 

•5 
> 

r 

^ 
^ 

J. 

i 

■^ 

^ 

Si 

X 
5 

>N 

3 
" 

i 

-5 

a: 

■3 

Q. 
3 

i 

c 

3 

t 

i 

1 

m 

<0 

r 

3 

5 

i 

3 

i 
1 

3( 

"2 

E 

5 

i 

3 

y. 

^ 

C 

3 

2 

^ 

I 

c 

V. 

X 

~ 

;/) 

2 

■J. 

2 
> 

e 
J: 

i 

5 

c 

E 

_2 

r 

c 

1 

C 

E 

i 

X 

"i 

-3 
J 

i 

> 

1 

2 

■3 

i 

c 
"7 

t 

'Z 

Vi 

c 

c 

"x 
> 

tC 

3 

> 

X 

t 
/; 

•5 

■3 

i 

3 

y 

■i 

jC 

w 

w 

X 

X 

k. 

■— 

■* 

£ 

" 

•3 

I 

'* 

I 

'« 

^ 

A 

.is 

y^ 

" 

h- 

^ 

1 

■s 

•5 

5 

^ 

?_ 

*< 

£. 

1< 

;^ 

j; 

1 

■3 

1 

i 

i 

c 
o. 

c 

2 

"a. 

i 

£ 

^ 

■  :;£ 

3 

i 

1 

■5 

£, 

1 

1 

M 


^^ 


--    >-  2  -  - 
■3    " 


n  —  ^    n 


>   c 


S? 


•I 


J   i 

c 


11 


■2 

>.    b    u 

J  ■£ 

3     K 

r  ij 
>.  c 
r  '^ 


u  - 

^1 


—  .^  ^ 


8  Jl 


I  "2 -5 
£  t  £ 


e  s  =z 


-  i  f  3 

'9  ^  ^  ;s 


^     3  £ 


11 

a,  *  ■ 
50  3 . 


5    i  "3  :2  s 


i  J 

'I: 

'C 


i± 


S-3  s. 

>      b      2j 

-3  ?  "^ 

-o  ™  5 
s  £   * 

J    u    £ 

I,  »(  ■- 

if  ^ 

«  ^    3 


=  -3  -  - 

:  $  f  -  ^■ 

:  £  SL  5  -2 
i-52-Sx 

V*       w     fi     J 

'  —  **  3  ._ 

-   fl  —   ^  - 


2?S 


is 


_   e 


-1 


£ 

<5  i  ci 

-    c  j;    ;<   (B 

I  *  SI  1' 

■£  *  -a  Z  3 

—  E  "  3    . 

3    3^—2 

-  X  -  2  X 


ex  — 

•^-^  = 


T3     5 

■5  5 


3    3    E 


i^ 


E  r 


t:.=   =xi!«¥t 


£  i  J  fl 

3   S   §JS 

ac  «    ;rf    fQ 


-   r   *«   c 

=  1^1 

f.£  J]    2. 


■J 


3    5- 

£  a 


??s 


51: 


78 


-    s  =^ 

z      -  ^2 


-    if 


2f  >-  0  £  k. 

=  3  S  S:i  = 


a. 


■=^5 


C     -f  - 

>       2  £  "^ 

^    iE  = 

?         :^-5  = 

7       I   5  C 

^        Ji    •-  = 

-  ^  ;       y^    1*  ''> 

^      7)      *     —  ■? 


at   i 


•3  -D 
_       ^ 


=  ■-  ^  -s  I 

■3  7  j^  -  = 

c  tf  £   >  _ 

,S  J(  13   o  5 


»1 


e:2  2 

5    ™  J5 


3  a.  c 

O   _     9^ 
u  "^    > 

oo  c   » 

*>    C    3    «n 
i=    C    C    1* 

i  ^  «| 

^  s  -  r 
<  fB  i. 


OJS 


so 

c 

3 

o 


4*  41  —  ^ 
£  -=    3    = 

?TiU  4, 
.=  4;  H  ™ 
S    5    E    "! 

2  5  2;- 
»«•«  S." 

■^  3    = 

2  •-  Bj  "o 
e  JS  -a  £ 

S  E  ?  3 

Z   ' 


41  2    ?    <'> 


3 

8  2 


m 
13  a. 

3 


■cT 


I  >■-  - 


i^ 


-2 

■§  E 


U   4<  Ht 


3 
_   -y 

£  -c  = 

i  3  = 
a.  c  7 


_    3 

^  Bf7-= 

7   e   c  s   2 


:«  ^  2  •£  - 
s'f  ^  if 

i  S:,  1  £ 

-    -  -3    C 
e    'O    ^    C    o 

=  *■  c  w  r_ 

r  sc-5  3  E  -o 

i  ^  fe  ^  '"  = 

s  I  J  Et"2 

I  =  ■■=«:  S  'i 
J  «  =  Q.  c:  s 

J    „    0.    3    —    vi 
-3    >   (/5    OC  •» 


C     4< 
C  £ 


t  _2 


c  =  S.J!: 


a   4*   f-*   N 


ebg 


4"     S 


a.  ^ 


"'    "    c  — 
■3  •!  ■=  S 


•c  >   4,  ,  E  *  c  o  _- J  >-•= 


£  Jzt  c 


—     ^ 

£l 

i  £ 

t  ~ 

c  «; 

3    C 


in    C 

c  3 

2  2 

4;  5 

"_  ^     4< 


s,  £ 

■9  -3    iS     . 

:5  3=  i 

3  ^   ^   c 

«  Z   *  2 

^  sc  1/1  .£ 

O  £   -^   iJi 

.2  -il-s 

I  --11 

>  -  _  " 


s 

0. 


>-  ^  " 

2     e   i  1/ 

I  .£  -2  :5 

e     :,   4<  3 


£  2  r 

•2      ^  ^» 


.a   t  _  - 

I  fit 
■a   i  E  - 

f*        ^y     4*       . 

MS 
a  s 


3 

1 


I      13 


i:-! 


* ' 


£■3^0 
Sit 

-  '^  -S    .3    » 


:!  a  a  5  1 1  ^  5."^JP 
I  1  a  =    gs  s   is  ~ 


79 


2  3 

>  3  3  3  a 

i  -i   \  % 


80 


^  2  t :  -■ 
£2  ;■!  » 


^  ^  i-.  i 

>-  £  7  -  3 

>  i  •=  :  sfl 

■    « -  ^  •  s 
1  £  if  i.i 

i  i  E  j  r  5 

'   '    .    |7i   5  I 


—      7J 


i  !  £  3 

5  S  '•  ■= 

c  ^ 

i  3 


-3     ■- 

i  1 


i  -    2 


X  — 
£  -s 


-   5 


£-"2 


;  £ 


5  s 


3  =      Z  i  £  ^ 


u 


i  <^ 


=  1 


f"g 


—         c  :=  .S 


J  s 


1   S.' 


e  - 

S3 


\u 


3^  = 


i 


i^5l:=! 


^  S  i 


3 


"2  I 


1  -  7  i- 


£  i  i^ 


^  £ 


3  -^ 


X  ?  t: 

l«      W       * 

X   ^-. 


X   5  -3 
t   ^   > 

Z   "3   -O 


■2 

3    'H 
i«    C 


"St 
>.  - 

.3.Z 


0/ 

X    n 
_   ■9 


I 

I/) 


iS.5^, 


X   "  - 

Ml 

C 


li 


II 

■8  g_ 


2-  F 


t    X 

E  ■« 


jrf   «  —  fl> 


I   S    - 


E  c 

3   Si 

3"  (^ 

»-    >    £    s  2  .£  £ 


•-    0 

■2  ' 


"2  X 

U     DC 

X  X 

■J)   ** 

II 


E   £  r 

ill 


-  3 

IB  ^ 

"i  E 

"2  " 


_  3 

3  "• 

o  oc 

c  e 


CD     Q. 

^  E 

2  8 


1=  l^i 


?f^ 


35  -1 


=  2  X 


_-  s  .2  i  r  i 


^  —  X.   K         X 

5  ^  "5  ~  5-S  X 


>.  >  X  r       _ 


;  =  >  -= 


a;  ^ 

X  c 

^  I 

L  E 


5-93 
>  5  s 

b    i/<    u 

III 

5    ■"    ™ 
c  S    c 


"  E 

3  * 

-  t 

J  3   a.: 


:£  £  .i 


> 

X    C  -3 

C 


I 


V      (/)  O      ll 

£  ^  X  > 

^x  £3 

>   i!  c  .2f 

■S  -5  2  E 

=  -=  "  = 

a  ^  - 

^     iZ  %i     " 

2  i  "-2 

■o    V  g    ? 

X  -  X  -5 

i  -  "-^ 
■£    «  ?    > 

l-S       I   I  5   £ 

^  -2  -    J.   £    3 


sf  5  «  i 


=      L. 


=  r 


_  X 


.  2   S  1  0 

—    n  ■_  X    c 


i    ii 

•J!  —      t 


3    ■= 


'    i    St 

z  £^ 


I    M  ii 

5  iu\ 


3  2  3 

III 


1(5 


^         7  -c   —    J 


y.       —   =  T 


1>  = 

5   £--2 


r4i 


2  2  S  »    *    ■ 


z     >   > 


72x 

■=■  fa 

•5  i 


81 


'■  ~  i 


-  -^  c   £ 

j,  Z  "Z  — 


i    i 


;  r  -2  -  - 


.£     -     >     J    ■ 


IS?. 


'.    "^    !  =«      C 


■=  r=  ■=    ?    I"   i  ■= 


3  ^~-i 

c   ■"  ~   c 


I-    v5  r^  T 


r  s 


5    £  i 


*    >    «  — 


=    ^    :    ? 


S5 

•£  t 

3  a.-< 


e 

3 


3    5 


Mil 

t  Hi 


il  il 


:>  I  -3 

T     —  - 

■=  =  2 

1^ 


"2 

c'  5 


-!  ^  ^    —   y   ^   ? 


=  i-  i  ?  -•  s 


I  ;  E  s 


Ji 


u    ,    c 


il 

1.2 


Z      i 


iL5  1^ 


1«    ac" 

-  '•  ? 


-  -o 

i  = 


il 


—  rv    30 

(ti  a.  fc. 

«<  e    i; 

=  §2 


i'i="i 


X 
9C 


2  •£    *^ " 


9-  >.   C 

5  "S. 


2   *  ^   >-      —   >. 


■3   =  5.i 

II  ri 

?   =  3  c 
5^j2 

V  -  2  £ 
^   3   9   > 


^     se 


c   - 


Si. 
•2  £  « 

I   =   £ 

5  y  ^ 

■3    C    S 


J     £ 

e 
I 
I. 

< 


£5 


•Si- 

_  _  jpS 
a.  a  S  i 

-  *   «- 

-  -2^  i  -5  -3 

a  I- ■«  t  1. 


5  ^ 


>,Z  -3 


■§■3-3 

"  -    vi 
c    90  n 

-     s  ~ 

E  i 
|i  * 

S    Z     IB 


I 


4         »        5 


5- 

•i 


-       I 


in 

c    i    "  X 


■3 

Ti  ai-3. 

a  i  ri  Ji 
t    it  i  1 


n 


1  =  1? 

He-* 

"*  ,.  * 
i  <  2  ■« 

\iz  i. 

i    k  ft    * 

1    "  Z    ' 
!    >  -    S 


li 

il  \ 

li 


1 


01 


ill 
111 

lit 

Hi 

}    iri. 
2   rS 


g  t  - 


j  i  ?  ?  ^ 

-    -    -    t     V 


5  I  i  C 
J!  J  f  "^  ~  - 


i  i-■i^*' 


i» 
3 


V  i 


3        i£lC:,~    =     2;,JxS 


Z  "3 


3 


I  i.2"= 


7  =  -J   »i  oe  J 
«  >  "C  It  *•  - 

2  S  i  J:  ?r 


—  ^  r  ~ 


w     ;  -   i.  - 


e 
e 
U 


i   = 


oc   _;   2 


s 


■"  r  -  -p  c 


5^1 

£1  i^ 


In  I 


"2  J 


5    =  ir 


i  « 

3  b 


12- 
J  < 

if' 

3  P  7  J2  S 
i  a-z.it  M 


£  E 


'  3  S 


ifi   £   =? 
^    3  5  = 


■=  -g 


■■5.2  _ 

Z   «  1<  '!« 

5  5 

*    -     •*  T3 


■i  2  = 

-  t  2 

a.  a.- 


i  a 


5-.  i 


?fi  -^ 


■;  c  i 
»  fl  ,— 

J      1 

|il 

?    5£  •- 

^    C   _ 

>^^       Z 
^        •      ■/! 

»,  5  5 

>     =  jC 

5  5- 


.  i  I   '• 
"-  E  £  V 

?«  Ir 


Z-: 


s 

*  i 


s  -- 


i 


3.  i7-5-; 


2  5? 


f  ~ 

£     7 


i  ;  = 

£  ."  7 


-  "i  .^ 

1  -  ' 

i  T  » 

7  i  I 


1*1- 


=     i     " 

s  «  e  5 


iC  -3  .2 


■2  2  ;  i  , 


^3  3  3: 


82 


ill! 

^-    —  rfi     c 

CZ   >   2 

—  S    1*  ^ 

i-    3  TS     3 

iiii 

C  i  t  J- 
=  I  i  J: 

'^   T    ft 

i  -  ^  7  3 

-  E  e  H 


llll 

w   c   1'    C 

s  r  2  -5 
■53-0 

10 -^  = 

2|:c  3 

P   ^   'S     Q. 

•TV)?-, 

3 


O 


C    .S  T 


=  11 

«fl     *0     *9 


a   u  c 

^  i  » 

■c  x  ^ 

I  >-  = 


5   1*   b. 


'      "    i    ?: 
5    m    f? 


I-  - 

o   *;   (-« 


:   c  -^   c 
P   c   «   r 

lit  f.-s 


>~K 


5  2  "fl  ■' 


c 


3  ^- 


c  r  = 


t^  > 

C     1> 


1I 

2! 


•    5  "0  ii 


»'     -  -  , 
=  -s  "5 

^^   c 
E 

2: 


11 -2 


12 


■2  * 


£  5 


?5  S 

c 


i  J! 


.  £  -a 


5-2 


J  5 


S  a 


w  ..  c 


t  .2   = 

r  r  £ 
-  -  Z  ?  "  1 


c 
2  E 


<q   o 
I  ^  2  -=  i! 


^^ 


.=    a_ 


.11 

-  '  2 
e  c  5  - 

2i 


1^ 


a1 

£  3 


a 


tf) 


llll 


•£       ~c  ~.  &.=    -a  (-  o  ~  ~   J   _ 

P.  2  o  I  J  I  2  ^ 


5i  _ 

^ 

C  .12 


II 

ij    o 

I*  = 


a-=-5 


II 

^  a 

ir" 

S(  = 

^   c 

1  = 
V> 

in    (J 

I  g- 

.2  -O 

S  5 


I 


2     » 

I  i 

i  ! 

;  ^ 

2  ,-  ~ 

Ml 

S  •= -^  S      = 


I 


J!    -^    ^    (N 


^    ;f     "    i      -■     5      i     »    1 


it 

I 
I 


c  3  K  ^  g^ 

o.i  Ji  _:  5  a  Ji 
in  K    <8  :  s 


J  -5 

i  -5 


1  i 


83 


—   t*  i  i  ^  - 


^^ 


-  T) 
sc  s 

I  "3 

£-2 

5  >- 

=  "3 


&.  5 

C  JB 


C   S 

ii 


00 


2  ■«    vi 


3    ""    i 

c   5  ^ 


3     C 


^=5      -5^-5, 


r. 


-   Jt_ 


•^  V)  y 


5111 

1  'i  !is 

=  '•  ^ 

~     <0    .S     J; 

£  3  £  •- 

#1: 

r  E  5 


5  =  i 
.5  e  5 

«    1*  'T 


e 


it 


84 


r  3 


I?   = 


-c  -■"   -         _ 
C  ii  M       -      - 
-  ,  n        ~     - 

3   ~    I 
S  X  'S 

>  3  -c 

-S   e  f 
2.4  J 


I  J  * 


ii 
II 

=   i 

■?! 

r  || 

0  I  S. 


» .  it 

?  "  1 

lis 


3 

s 

B. 


=   S-     4/ 


-  i-  3  c  s    r 
2  E  9  •=  »!  ^ 

S   c   «i  ^   "  ^ 

tl  12  2  5 

-  X  S.^   o  ^ 
2  ^^  «<   n   £  (= 

.  -5  ■£  ••  S  c 

Willi 

-  ^   3;    3   91   > 

I  -i  .1  -8  g-  ^ 

00  w    u    S    £    £ 
c  'S  ^  5  2  * 

=  ^  S  «  e  5 
zj I s  50 

II  i.S.1 
S  .2  .i  S-  5 


=  5-2 

=  5  r 

M      U      „  3 


c  « 


lis 


—  g « 41 

■2  I  i  - 

■■"  3  T  a/ 

t!  '^  3  J 

V  J  S  3 


■1  =  =  s  S  £ 

^  S  X  ■=  .2  c      i 

2   >  -   2  ,!i  2      - 

S  £  -  ao  4|  g 

ml  ft 

*    S    3    '«    = 

£  -  ^  |-s^ 

if  SIM 

III  I  ^  I 

2^z  t;  a 


^  t 


^?  s- 


if? 


'■    ■»    S-  -    3 


2  § 


^  2  «  £  3  ^  s  3 
2  lianas 

■•3  3 


85 


5  i"? 


7    9  ^ 


T    ■-    ■-    2    »- 

cl-  2  _  ■ 
_  3  —  ?  s 

"■•'•=  "1; 

=  -5  1  =  c 

c     -St-" 
«    c   c  ^  ■= 

.2  ?  ^  £  -^ 

w    e    fl  ^    ta 
^    ^  -    J    ^  . 

I  1  -s  ^  -2 

*  J  a  ,5  i 

.  s  ^  ™ 


II 


II 


i  2 


-     C  — 

1^     h 


S    a,  "S    «    Q. 


ir 


f  '■    =  z 


■21 


llfll 

£  <    C  ;n  T) 


c  =  i 


1; 


^    ■ 

If.     X 

■5  »  = 

Jil 


33 

t  4 


cl  ' 

e:  --  c 

"^   "  5 

f    y.  — 

t-   =  S 


y  5 

is  s 


5  =-*-  ^ 
■5  ■=   .  i 


•    s.  5   i-      .2     2 


T   i   '  ~ 


c 

^      ^      V     ^ 

£-=  -5  = 

S  5  i  ~ 
c  5  ~  "2 


fill 

7    J    _-      ; 


86 


n\H 

=  r  §  "  i 
9"  5  ^  S  S 
-  =  =  5£ 

±- «  s  s  «; 

i  II  i  I 

=  «  -a  Jt  c 
«  1       -  - .  o 

■2  :  '  ^  S 

is  IC  5  :§  .'5 
er=  r I  ID 

Q.J5  o  ^  t 
«  .2  »i  .•s  - 
^        fl    *    o 

5  J  o       - 

*   n    fl    w  X 

fill 


-=      X 


< 
a 
< 


<«       "Q 


z 

< 


11 

S  X 


2r-  s 


o  «  ^  C 

s^l.  --5 

^     irt  *»    V 

e-    ::  ^    ^' 


2    C    ** 

Ills 

£  sr  a 

««    T-    ««    It 

3  e 


£    IS 


S  3 
.2  = 

ll 
§ 


3  =  11 

<•  3  r 
«  —  t~ 

3  So  8. 
•si  t-B 

>     4*    C    ^ 
=   ^   £    ± 


«S    'f  It 


:;-£?  = 

r4  R  flC    >■  § 

^     ■  *«  o   E 

3    _S   fJ   T    " 

E  5  _  i  * 


3  3  3 

»  4  t) 


5  •£» 


5  0.*  I 

i  i  *  5-  5  '>  " 


£ o£i- ?      I 
3  2       o  >-™-5i 

«  g-5.2  S  9- .2  1; 
«  S^Q.™  g  £  £ 
»«  "■  o  e  j=x  3  ^ 
£  -2 1^  s  -^^r  a  I  «j 
2  9  .a  -S  2  =  £.tf)  3 

5    Jj_=  ■_  in  .s  ~  ^    «i 


II 


H 


9-e 

1 


*  ■=  V  i*^  s  r  a  4>     *  = 


I  =  "■  ^:r*L  1^ 


■ay 


=  3  £.5  S  .=  £  £  J 


■i|iiiri 

o  <  "^  »  —  '-'     *• 


.2 

a. 


aa  =  < 

s  n  a  X 


87 


M 


c  € 


s    /I 


3 


s.:i 


=  s 


Tii 


a  *    E 

-  «<    - 

c 

c  a 


-  '  S  z  i 


I' 


T    - 
V     3 


C 

is 


5  i 


■5 


>~  e    £     .  i    = 


II 


^Ji 


=    C    *  "fl 


11 

—    « 

el 

^  i 

3!  j( 
^  "^ 
i!  c 
S..S 

CL    « 

-  £ 

ir 
iil 

3 


■IS    2 


=    J  - 

'2  Of 

aQ.3 

fii 


z   It  c 

3    ~ 


i-i    n     s 


1-1  £ 


5  » 


J.    3   tn 


«    1    s.  =   — 


S"2 


n^ 


IL 


£  =  5 

e 


^h 


«  2 


<-  >  ? 

£   'i  e 


t-   3  -     e 


n    i    2j 
1    3  •= 


il  2" 


"S   »  5 
=  11 

HI 

r3  i! 

IS  2  S 

}p 


&■  > 

e  — 
•5  £ 
c  E 

id 


s  a 


1!! 

c    «    „ 

a  £  j: 
"   i  JZ 

2.5.^ 

5  5  i 

=  5  § 
If -2  o 

u  «;  «( 
.£  2  '^ 

2  «  £" 
X  »  I 
_  ?S 
§l| 

3  u  .2 
S  - 

sl  J 

S  e  J! 


>:    k;    sj    u    K    t> 

2  2.1  III 
o  J  .  t  5.  =  >. 

":■§  sli 

111  H 


_     3 
€  J! 


lllJ 

e  I  s  2  I  i 

3 


CLS 


«   ■=    g    _ 

.i  |>  |>  I  ■£  8 

-§  Ji  ji  s  i  i 


ISl 

ill 

1.2    S. 

?  >-'^ 

-.if 

•2  1  S- 

il  « 

^  i  - 
1^  o  X 


-  e  -  -3 
=  s  ^:i 

i  J  £  5 

:f  5| 

^"  S  >  — 

^  •'^r   S- 

'^   t    C    > 

m    *    —    i 
•«  ^    »  .2 

g  £   V,  .- 

5   £   i   - 

^  ?    =- 


2     I 


I  I  -3  Ti  1 


1  "    I 

2  £  « 


j1 

2  S 


X  i  t 

c  '.  -  -= 

5  2  3  » 

J  5  =  S 

3  JS  S 


3  II 

ill 

I?: 


:^   ■?  ■•?       ' 


■'  ■'  ^  - 

Mill 

3i  I  I  i  Ji 

Mir 


2 


-3    £    w 

lis 


-  "2  i 

■§5  5 
^  =  r 

4  5  1 


£  5.-C 

■-  ?  '■ 

'■  i    '    ■ 

i  ~  >.; 
2  S  3  ■ 

—  —  "^  ; 


/I    3    fc- 
«    —     3 

S   f   * 
<  s  = 

1^   ? 
=  =  2 

■r  "3    i 

S   _3      " 

S     C    ^ 

^     —     w 

;!   i:   = 

u 

lie 

III 

7 


'Hi 


—    t    — 

lU 

2  i  5 

-3  =   :" 

£-ife 
SL  =  ' 

>.   £     S 

-o  .£  3 

y  s.,2 

~  i!  .c 

J- =  i 

"3    3    J 

Hi 

-  t  " 

- :  r 

=  £  £ 

H4 


II 


11 


25 

-  e 

-  SP 

,_   ™ 

i| 


,2.1 
s  E 

:  a. 

a 

2  S   « 

3  If  i 


88 


2i 
i  i 

n 

- }. 

I  = 


^  i  i 

;£  yi  c 

C  1/1  _ 

•q  <q  C 


III 


-3    c  ■£ 

i  ^i 

i  c  -i 

~  1    £ 


12 
11. 

=      > 

12 

—  -o 

il 


7  ■2' J 


"2  ^  '- 
:  I  Li 


t:  & 


-  E 


I 


S|-3M 


"I  ;      2  ■* 


£.  J!  c   5  S 


111 


■t4 


-I  2-      ;5-S=:i§.>-5 


1^1 


^  i 


•i  ;  e  ? 


2.-5  ri  8-1  r 

^  .t  w  a  '5  si 

5  £  s  £  ~  fe 


i   i        21. -o 


i  3 


89 


>*     Wi     ^ 


»-3 


90 


6 


■^  €  ■=  -  ^' 

•-  K  e  ^.  ^ . 

't,    t    "^    Z    i-   \ 


91 


a;  -:  ■^    ;    I 


I   =  6  ^  «  ■"  S 

6-  f  ^  ^  .|  .Si  c 

■^    -  §  e  =  "^  J:    = 

5    £  C  "-   ^ 


«    =    a    «  =  .>  j:  J 
c    Si  -I  X  7=    3  'j;    5 


?^   It-^i? 


?^li?l 


5i 


'  if 


r  5 


i  z  *  ^  ^--  i  ?  - 


^ 

-3 

^ 

^ 

< 

. 

c 

^ 

J 

t 

^ 

^ 

"2 

^ 

j; 

1 

^ 

< 

*^ 

1 

s 

e 

■a 

15 

1 

7 

T 

1 

J: 

s 

5 

c 

3| 

J 

1 

1 

J- 

1 

1 

£_ 

< 

"c 

'-' 

— 

'~ 

_> 

7 

r 

■= 

z 

1 

' 

J 

E 

2 

2 

j 

"j 

z 

^ 

f 

7 

C 

;: 

< 

H 

< 

< 

1 

i 

c 

i 

"^ 

^ 

7 

ri 

1 

i 

1 

-? 

> 

"= 

7 

■= 

t 

X 

- 

s 

~ 

2 

- 

5 

^ 

^ 

X 

s 

^ 

r 

•r 

? 

s 

i 

i  \ 

i  l 
^  -I 


^  ~  2  =  ■; 


I  < 

-  s 


-  2 


■T   y- 


-=     i    t     <■     t     = 


£  =-      =    E    =    ? 

i:  Z         S.  -    :    >  ; 


5  r  e-^  '  =l-^  =  -  r;  •=  e 

■=  f  -=   5   =  :=  i   =   5   5  .£   t  -  -i   >,"  :=   '•   ^  S  'i 
c    If  •?    -    '        ^    i    Z    i    =    t:    a    .>  Z-    c  ^    S  ?5    -.    ^ 


Z  5  2  -i  i  i  -  .2  =  5  t  I  ~  ~-  -  =  S  ~  £  ==  -= 

ill    ilFFi  UIL^I'^    It  14 


92 


■a 


5  ?.  ^^  = 

=  -5  -5  '-'7  *  ' 
E   -^  —   -   =  ■?  -2 

5   a.  i/-.  S  = 


>n'0    C    ''^-    ra 


-i  <  -s  T5  ^  -c  -J  i  ec^  V  «  8:  /:  a  .-  »,  .s      e  b!  3  x  s 


I-    ^    G  ^  c    c    c  -^   ra   X    s 


.  w    -     C    i^     S    >^  - 


\&  ^di 


93 


■^  =  ■?   =  Jt  —   sc 

1»     60  •"    .5  _c     c     ^ 

?/  c  „  a.-  re  'O 


re/^c    —    L.*         re-c(C 


if  ^  .,  t'L-  % 

i   re  'i .  ac  o  -n  ■£ 

aPsi:    «  6c  re    S    re 

^    c  "O  -1    i*    c  •— 

c    re    I/;  >    ^ 
re  i  ^ 


Mj:  ^  SJ  S  i  re 
^  re  "O  3  i  c  •— 
3    I    }<   >"  T  ■;?   '■ 


>     O     X   _?^ 

a/  ^  •=  ■" 


=  "2 


.   "    ^    re 

*  £  IS  a  H 

-2  5  2  4  •=  .i  c  -J 


.re  X 


■^S.!:re=7Cc-'=    =    '- 
■a  a.  fe-  R   :   ifh-   E  -5  =  2  -, 


i^o  i  ^  if.  ~  5b 

r  I  i  =  1 1 1  § 

w    c         re  ^    ii  a*    >- 

c    —  ^    >- 

t  >  S  c. 


_    o- 

_   <* 
=   c 

-  i   K  ^ 
_c    re  J=   o 

=   5  re   £;   S; 

:ll  I  ^  fc 
5  ^  i  ;-  .s 

£    U-.    m:"§   C 

■5  C  =  £  ^ 

re  i:    c    a.  p 

_  .■=  ^  ■£  Q. 
5  >-r  •^  «: 
c  -t:  _ 

■^  r=  r;  ELj; 
c  X    3    -J-.  _ 

^  ^   5   5   g. 

i  2  Z  £  k 


E  "S  "^  I  i  ?^  I 

^    fc    —    i^    f-*  1^    '■ 

•::  £  ^  cS  ;i  -3  -^  = 


>,  5  X  .£    E 
:.  -=  c   :   S 

S    =^  '•    re 


-   *    "   f   c  .£   I  -   S   o    I!   Mi:   re   c  ^  ^ 
J?^°™?^#S;6oSF_J.rei./-. 


3  ij 


^    >    &    (rt    sr  i''  •— 
£5re™^5--S«c_"3:~    =    >£ 

g^3x.>  Po|3^^a|re 


E 

a. 


-3 


■5  .'  r  - 

lis? 


i  ^  *  ■:  T 


■f 


2  I  =  i 


c 

^ 

? 

i 

^ 

S 

:2 

= 

:;2 

•= 

£ 

« 

3 

■^ 

£ 

7 

_£ 

z 

c 

C 

5 

r* 

3 
i 

1 

^ 

f 

3 

Z 

>■. 

~ 

V_ 

c 

? 

1 

^, 

•£ 

S 

> 

i 

2 
a; 


5 


e 
o 


ffr 


3 


3  w 

>  "3 

;/)  41 

or: 

— Z     ^ 

OX 

w  7 

"^5 

"^     = 

1     1 

0 

s  ^ 

> 

c 

■;  ^ 

; 

C    -ff 

E 

1    - 

^ 

'u 

r 

U 

tK 

|± 

"? 

■5 

N 

X  -rv 

E 

5     I  = 


if    -s         - 


X 
it 


3    > 


O  ■::     •■'■  J     -    = 


27-106    96-4 


94 


c   C  ^  i.  .Z 


•See 
t~  - 

gl7. 

-J   c.— 

*"    c    c 

>.  o    C 

■=  e-  -c 

5  --  >- 

—  >  o 

■;.  —  -a 

€  2Z 

^  'hi 
z  m 

-Ai 

=  i  ^ 

%  S  ^ 
III 

C     3     C 

c    w    c 

Z  £  ^ 

"D    —    Z  "■, 

=  I  :  s 

v^    ~    ^  -D 


g 


O 


.2  S 

o  o 

'^  (A 

>  = 

•o  5 

3  J; 

J!!  -o 

o  S 

Q. 

«  s 

<B  O 

I     c  z 


3  11 

io     W     '• 

4-     =    2 

-it* 

III 

I  $  S 


(A      (A 
01    "O 


-^    a>    0;    c 


■■y, 


(A 


0*    r    0^ 

2;  <  :2 

>,3    S* 


c  t: 

Is 


>N     0/     J        >        C 


(J  5 

.^11 


5y     I/) 


£ 


g  5  i 


i  < 


2  R, 

3  c 
o  — 
S  > 
-  a: 


_  c 

c  .S! 

a;  — 

£  "' 

(^  JA 

C  .- 

3  S 

If 


3     « 
II 

si 


Q 


o 


c 


01 


3 


c 


3/     C 


(A    J^ 


4(       £  .!£    £    0, 


c 


5-5 


c  .2 
£  S 


O-.t 


£i  ^= 


■-  ?  a. 


G.    S     c 


S     Cl.— 

5.      ' 


lA 


C   ^     O     3 


3   .y 
£    3 


-1 


O  ^ 

-=  € 

c   S 

1  2 

E  Cl. 


E  <  s.- 

•g   c^.E 

■f  ■■?  ^-2 
w    5    0,    ^ 

o  ■■=  J=  •= 

i.2  ■"    - 

■*^  ?  c  tA 
c  ■=  t  a- 
"  9-  "=  — 

£  55.3!  = 
3  .t:  3  « 
•^    n    ir,  jz 

9  60  £  a; 
£  -^  S  c 

.       Ly     </)     tJ 


±  e 


^■8 


£-=.5 


c   c 
re    tie 


2?  5."  i 


I 


i-   _I5   — 
O'  C     fC 

^  -r,     - 


r*  u-   _!S 


:£D 


CLE 

u  c 
-  o 
I  U 

5  "re 

cl.:2 


0*  " 


^    c  —    " 


^z 


"81;  £ 


_     HI 

i  = 

c  ^ 
ra  T3 


6C  u-. 

c   c 

=  o  '■ 

I-     - 

-    5     ^     tc 

o  c    - 


II 


5  =■« 


:  =  if; 


o 


■-^    aj    SC 


i    c 


S  _  ■^  -_  ^         C 


.:£        E 


c   a..i:  ^ 


i: 


0 

—    =    7 

__; 

> 

=  '■'■■    E 

1 

■5 

I'^^ 

5 

<    XC 

^fj 

^ 

z   a   c 

ii 

■"      u 

~   =  "5 

=;  .c 

?  1=; 

1 

■^  £ 

S  ■£  "S 

r3 

=  £ 

^■s  J- 

Z      ^-     *; 

■y. 

»r. 

e  ^ 

=  2  7 

s 
j 

^E 

-=   F   i 

X 

l-f 

■r 

< 

>  £^ 

^ 

i 

a.  c 

iil 

t_ 

7 

c  -^ 

^    .     ^ 

— 

s:5 

C  ^  ^ 

C     3 

—   Ifl 

C 

:?^ 


-;  2 


5 


5  ci  S  £ 
^=  S.^ 

—      -    i/i    vT 

•3  5   «  S 

^  -  *  s 

ill! 


I  5  i  X 

7.    3    £    c 

£  '•   :  •= 

i5  .^  **    re 

£  S   -  E 
X  -  _  t 

—  i/  X  ^ 

—  o   £  -^ 
.i  jj    o    - 

a  'J-.  ~ 


SCrj/reSySc 
ire^>-C-2«XPu; 

■sceciire.scncG. 
—  oc  c  ^^  i  c  ^  "  — 
£t  '7.  ^    d-re  —  —  -r    V    c 

^  ^  -J  ^.  I  ^.  S  f  -^  £ 

£  g  -  3  E  3-M  2  S 

■;.=    £    =    J!    "    f;  t-    =    re 


w   1-     -  ■=    -    -     c           C 

?•=  >-  =  -rc  =  5^ 

^.  s  c  :^  E  I  ">,  '>:  ':  X  : 

-.  i  ?  ^  ^  £  5  =:  s  5  v 

.X    c    f  i=  re  w    re-  S   _  —    y- 

J-    4,   I  E  c    re  .i  .2  ■;:  -    c 

£  «   >    re  3  TJ  T3  X  j:    J  ^ 

-    ■'    —    J-.  t    c    ^    ^r.    -*    c   Tt 


I  S-SltS^E 


re  ;z 
5    <« 


-".    0C-? 


■    T3     Ji    tu  £  - 

IJ    O  ■£    P 

£•  c    ™.  -P  .£  _3J  73  .^ 

C  73    re    5 


■=  Tl     3 


C 


"    re    c    C    o;    J,      ,     - 

1 1  i  J  S  ^  I  s 


-  :S  "^  S   6C 

eo_e   c    c 
c  -r    1,  — 

ex    3 


5  °  c  V  i  .| 

3    T    re  X  .£  73 

6C   ^-     <- 

_     3     5    -a 

C 


.O    re         D- 


t  73  ^   c  -g   S     .J? 


(/". 


c   c 


E  !=£ 


pf  1-.^ 
aZ  re--^  o 
■5    c    ire  "^ 

i    I  ^.  x  i 
=    I   11  I 


tx  — 


c   ? 


;:  X 


re    t^ 


■"  ii   6C  « 


\ifc-3re't:iAu^f^ 


■?    re" 


—  ■-  ^    c    ?  ii  ■>  '^ 
-».£i. Cpai 

£  5  =  i;  i:  -   u.   = - 


_  _  £  . 

3    cr=    5    >    t.Cc-3 


^ii  5x 


V  E  're  ac 
6t  -  O.  P 
5    P   5    ~ 


X 

"1^ 


S£SE":>.^=^ 

pxcx    =    re-£j: 


-   =  2 


-=     X    re 


-.5  I 

3     -     , 


—  X   c   rex    c—    Csi: 

X  ,.  I  ■?  =  £ 
..  _  -  re  "S  £.>•<-' 
: .  E  S  5  ■>  o  ■?  -^ 

-    -  S    u  —    c 


"§  >x 
re  X 


X    i/T   re    4/  — 


=    !£  .£  ^    g-  S    .    - 

;■=  Ji  ~    1-    J    -    re 


re  15  C-  -  73  S    3    re 

>-    ^  C    u  C    I  X 

3    f  a-r;  X  —    £ 

>  X  E  X  "3    j;  X 


S  c- 
ux 


E  > 


z  1  t 


;  2  _ 


:  —       5  ^ 


I  - 
c  X 


?-  ?■      = 


2  -■  '^  * 


k    ' 


1=  T=l-5 
-X   ■; '  4  <  J 

=  iM    1  5  -i 


i   X 


95 


•I 

is 


i  :£  c  *  I 

a.   5   JJi   S 

9   «  £   C    c 

c   «  s  "5 

^^    ui    C 


^     sl£  i 


=  i 


c  ;=  ■S 


X  S  0 


i     (ft     C 


$  J2  :S<   i;  E 

•a  c  ■?  =  a.  >^ 
•c  ^  «  ■=  «  c 

I  I  §  =  E  " 

^  2 .2  £  e  ™ 

a  .5  =  -D  .5 


w  —    a>  i 


Q.  >.  ^  ? 


c 

■c 
5 
i5 


CL 


9  ^ 


•5 


c       5  £   >  ^ 


■2   ■  -2  t? 

"-.    e    *  r-< 

'5  £  ^  = 


:  -  *; 


E  f  7  ? 


V       _ 


a. 
3( 


51        i 


c 


■5'  c 


9  * 

"  "5 


.•£■  * 


_         ;    ,    C    i   =  J. 


fe    i   '?  -    J    '• 


t       7   ti    *  i 


c 


7      |2 


e 
1. 

i 


Sc 

c 


•a 


sc 

c 


c  re  o  t:  o 

s-  I  ?^ 

»?  S  J  1  I 

|-?   S    c    S 
c    3    u  —    rr 

*-     <^     S    *-     ,;< 

?   .-  ^   -^   C 

S-  =  -£  -  i 

1:^  ~  "i  I 

b-  ^   •«<>    S  := 
3  r^    E    -   - 
c    = 


i"S 


3^ 

C 


2  .5  f.  :: 


> 
w 

r 


3  £ 


ii-S   t 


—        c       v2 


3  ~ 


oc 

3 

■£ 

e 
o 
U 

e 
S 

Si 


E3 

1-^      1 


nil 

flil 


II 

•7,   =- 

IT  -c 


«  3  . 
Ei 
ii  c 
■6  '^ 

sec 


C 
o 
w 

n 


—  c;  .s   5   X  ^   S   '    V       -=  - 
•3:      iXTfe^S-E—        ?. 

•/;>.->.  e  •=   -    ^    =  i    r 

i  -S   ■;  E  ^  ^  £  =  "  '5  ■- 


111  I  Ir^^-r  r 


illii5i 


z  if 


C.       ^.  Cr. 


96 


Si 

s 


"if  i| 

01    5    -  -" 

j:   c   Si   a< 

™     O     O   j; 

3  I  8  a 

fc-J= 

2   o 

>,«  e  ii 

4j     (0     Qj     (C 

■5  =  t  (^ 

1-    10  .i    g 


I 


^ 

(/I 

4^ 

^ 

^ 

f 

to 

3 

0 

i 

k. 

J 

o 

01 

h 

c 

^ 

.§ 

1 

0; 

"5b 

^ 

00 

J 

T3 

Oi 

c 

s 

** 

g 

c 

id 

c 

"2  CO 


■   C^olEofo^ 


it"! 


0,  ^     4/ 


•    aj    5    "O  -n 


'  c 

I    -    01    S    ™  73 


01 


J-    CT-  C    V    01   ~    O    i    5     C 


■a         S«:CL~5!r;iiCi.™S 


•5 


III 


c  £  E  .a  iJ  c  5  >,2: 
^  5?  5  S  &o"w  S-c  =  '5 
2!  §  ■=  ■-  S  ^  2  S.  J 


5  fe      m  -S  -5    M>  S  ■■=    =r_-  E.!2       (SiigS.SoEj:^?;   tc^    M 


■o  S  «  c- S  5  '2  -g  I  .S 

EcS^g-Ss^oi 
oPK4,£j='"c—  01 

J  ^  c  5  .£  i  2s4-  i  S 


E      ^ 


£  I  c  II  o-S  §  2^ 
I  3  -S  S.£  £  E  il 


E 

i 


1  'ii 


"-'    >  ^  c  "■  ? 

■=   o  5  c  c  j! 

^  -.  -  - 1 

.  i,   -  -=  x  =  ii   >- 

lA      S      ■-,    —  _  •-  1^  -Ci 


?"—  "5  j:  '■;  3   "^ 


T!  2 


7    c    c    s" 


-    =    i  3    i  :^    I  ■? 


?c  •^^   c   c  i:  5 
i   f   r.   z   ,   jz 


™     J;  13  C  i  i; 

01    3    S  4,  '=  '5 

0  ^   -:^  -a  c  5 
i  -2  £  ':r  tz  t- 

£  i  .:  I  £  = 

1  5.  f  £  S  e 
5.  £  1 Z  =  -= 


2 
S-      5 


3^1/1 


i-li 


_        _  _  ^  1  '^  -S  L  5 

(^    .      ^     1^  rs     r-    f     i* 


f  -7 
■3  -r 


•  "2  ■=  H  S  =  £ 


X.  =  =  £ 


C     V  5C 


i^ 


-=■=>>■ 


lyi 


>-!  f  ^^  i  t  I  s  i  -:  I  £...  s 


■^rvi'Joi,,  a-=  — 


5    t   2 


>,i.2-^ 


5 1 


C  —    01  -r    01  ^  .ii 

'■i   oi  t:   c  £   ii  e 

";    01    r-  C   —     ^    C 

=^  £L  I  i  ^  t  ^ 

:l^  e  :^  -S  •=  1 

S  1    0£  "    >    ?   g 
"    «   £   t    >-  £    S 

J^      ^iT  ^'      01      (T 

~.  Z    o    -    g    n:    >- 
i  .=  -    ^■a;:^   S 

5  t  ■=  ^  f^  e  i- 

O    01    6C  5C  c  .ii    - 

E  ^   ■■-   =;   fe  S  j: 
-  -^  •?   c  Z  sS  - 

i;  ^  E  ■=  s  /.  s 

•C  I   =  I  E  i  .5 

W     i*     (J      Ji     ^    £     <^ 

S  ^    «    15  ^  "^ 
^   £    '■   S-i^  j:   = 


£  -6 

>«.  s.    ■*£     x 

s   o   o   " 


'L  5  .5    5  J  C 


^ 


-     01     "     « 

g:£^  t 

£    C    =    3 

'?   E  -c    01 

J£   01        5 

^   —     01    3 


J5    5  fc 


t/1     01     5 


lily.ii.ii  iiiii 


t  >"  =    0-   i 


CO 

S 


11.1 

lis 

X  =  T3 


e  S 


.:i    '     )<   re 

£  >-3£ 

C  ;=  X  jt 
till 


^-     s 


5 - 

"o  "c  -c 
I  I  '. 

X  •;  c  £ 

.£    C  E-~  £ 


2i?, 
.2  ■'= 


=  5  3 
■■'•  5  s 

re  ^    c 
>-■*■  .£ 

I  1 1 

Iff 

s^  i 

111 


£  3 
'5  5 

§■£ 

re 
re         re 

E  «3 


-=^    c 


X    =    ? 


•7. 

C 


=  2 


■D 

c   c 


-    i    i         v;     S 


—     -.     01 

■c 


si    >^  r     C     1 

X   >•  c^w   g 


E   £ 

S2^ 


X 


S     2:= 


o        ^     .i    - 


x-2^ 


^1-2 

t-  ^    re 
rv     ?:     J- 


97 


o  a  v  = 


S 
Q 


—  .r  c  -Si   c  —  '- 


•r    a>    3    r  — 
<c  •!:  o  o 

s2    re    ^ 


ri 


T     C     O     C     3 


'is  V 

IS     * 


>.  0.   5    &    -    ^    la 


c   o  ?  £   c  -S  >£ 


&  5  ^ 


i^ 


js 


u 


•-  ^  ""  i  c 
—  .—  i2    fi  !^    —    " 


BC    O     «     C     ™    ^     ™ 

2  -i  >,  >,  S.  =   c 

^a  Si  -   "   D   a. 

«  Sl  sill 

Si:      .2  1.  :=  S 
■o  ^      ••=:  i  S  E 


E     £  ?        ,.     m     - 

5  -^   6  -f   S  g 

g-llf  Is 
i  I  £  I  i-^ 

^    *    o  .£   -  •£ 
'  '^  ^   !  B  .i 

:^§^  ^~ 

5  c  -  5  »;  E 

5-  O   .±     *     y  = 

^  ^   ft!   o   o  ;z 
"o  »i:   >   o   c  ■£ 


I:  I 

.'  it 

=  "^ 

0  s 

I'  t 

=  I 

f  I 

*  1 

s  y 

C  ^ 

6  r 


s  fi 


if  O- 


2  -  .=  _>. 

^  4r'  5  ^ 
*-  «r,     .    -" 

e  _-  Z  < 
-.1^    f 


r  3  sl^^ 

Z  o  J2  =  .h 
M  '-'  ,•  •£  > 
•c  c  .S  5  c 

^    £    •=  /■. 


e   n   4, 

til 

X      >s    > 

1*      X      > 


£^  i 

^  -c  •£ 
|.E| 


C    3 


e;  i  5  S! 

I- 


5.c.  =  ^ 


js  ^    e   .^   .■t:  T3  '^    —   —    ft    in 


-  >   *■   - 


11  ■=   c  —    ; 
c  -D   re   c    'J 


I  .E  -S  >  a:  2  S. 
1  g  §  "  -2  2  i 

s  S-I^s  SI'S  i 

°   O   oc  5   t    ■-  -3 

■w  U  .E  «      2  i 

yes    .  11  - 

ti!  •£   0  1  ■«  e 

,.5^=  -a   3   i   =  c 

=  •-   S  !fi  c  5  E 

S  §-2  .?  E  I  i 

X  .i:  P  c  ?■  c  c 
1  J  £.Ef  i  S! 


ha 
O 


5  i^ 


98 

Mr.  Canady.  Thank  you,  Ms.  Coleman. 
Dr.  Klagsbrun. 

STATEMENT  OF  SAMUEL  C.  KLAGSBRUN,  M.D.,  EXECUTIVE 
MEDICAL  DIRECTOR,  FOUR  WINDS  HOSPITAL 

Dr.  Klagsbrun.  My  journey  to  this  table  is  an  odd  one,  I  sup- 
pose. In  a  previous  incarnation  I  am  a  graduate  of  the  Jewish 
Theological  Seminary,  which  does  not  suggest  that  they  adhere  to 
my  position.  I  am  a  psychiatrist  who  began  working  30  years  ago 
with  patients  with  cancer,  and  that  journey  has  led  me  to  hospice 
work  as  well  as  to  work  with  suicidal  patients.  I  have  spent  the 
last  25  years  teaching  one  week  a  year  at  St.  Christopher's  Hospice 
in  London,  which  is  for  this  kind  of  work. 

Dame  Cicely  Saunders,  the  founder  of  St.  Christopher's,  does  not 
support  my  view  or  position.  So  I  want  to  absolve  all  of  those  peo- 
ple with  whom  I  work  of  any  sense  of  responsibility  for  my  position. 

I  have  come  to  this  position  from  an  earlier  one  which  stated 
that  I  felt,  in  the  privacy  of  the  sickroom,  that  a  patient  and  his 
or  her  physician  had  the  right  to  behave  and  to  make  whatever  ap- 
propriate decisions  they  came  to  quietly  and  privately  as,  in  fact, 
has  been  done  realistically  for  centuries. 

As  medical  care  in  America  has  changed  and  the  climate  is 
changing,  I  have  shifted  my  position  to  the  present  one  over  the 
course  of  years  now.  I  am  concerned  about  physicians  practicing 
medicine  increasingly  in  a  more  defensive  fashion,  meaning  that 
they  are  now  looking  over  their  shoulders  at  hospital  administra- 
tors, at  quality  assuremce  committees,  at  lawyers,  who  tend  not  to 
feel  that  the  patient's  pain  and  suffering  is  primary  but  tend  to  ap- 
proach this  subject  from  the  point  of  view  of  protecting  the  hospital 
institution  and  the  doctors. 

I  don't  think  that  is  a  proper  climate  in  which  to  practice  medi- 
cine. I  think  the  fear  of  malpractice  suits  has  caused  doctors  to  stop 
listening  to  their  own  patients  as  well  as  they  used  to. 

I  also  feel  that  the  climate  that  I  have  just  described  has  re- 
sulted in  something,  along  with  economic  factors,  which  influence 
medical  care  these  days  in  the  country,  and  that  is  that  patients 
who  are  very  sick,  terminally  ill,  suffering  greatly,  end  up  being 
passed  on  to  other  levels  of  care,  nursing  homes,  newer  doctors, 
and  hopefully  at  times  hospices.  So  patients  at  a  terrible  time  in 
their  lives  are  being  abandoned,  I  think,  unnecessarily  and  sadly. 

Finally,  I  will  offer  my  own  personal  experience  at  the  bedside 
of  patients.  Though  I  am  a  psychiatrist,  I  spend  a  lot  of  time  with 
cancer  patients,  dealing  with  their  emotional  well-being. 

Just  to  give  you  an  example,  my  aunt,  my  father's  sister,  is  87 
years  old.  A  few  years  ago,  she  slipped  into  a  major  depression. 
There  was  nothing  physically  wrong  with  her.  She  is  a  classic  prod- 
uct of  a  doting  family  and  has  lived  a  charmed  life — attractive,  in- 
teresting, terribly,  terribly  European  and  vain  beyond  words.  Actu- 
ally, she  was  always  a  very  difficult  woman  to  be  with. 

She  asked  me,  recognizing  a  slipping  of  the  quality  of  her  life, 
which,  to  her,  by  the  way,  was  denned  as  really  not  Being  able  to 
go  shopping  anymore — that  was  the  quality  of  life  criteria  that  she 
used — and  she  begged  me  and  said,  "Sam,  please,  when  the  time 
comes,  if  I  need  help  in  dying,  will  you  promise  to  do  so?"  I  said 
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to  her  over  the  course  of  many  conversations,  "I  really  have  to  stick 
to  my  criteria,  not  yours,  for  participating  in  something  like  this, 
and  I  don't  think  you  want  to  accept  my  criteria." 

We  negotiated  back  and  forth.  My  purpose  in  the  discussion,  was 
to  keep  her  going  and  to  argue  for  the  next  20  years.  Finallv  she 
agreed  to  my  terms,  at  which  point  I  said  to  her  that  I  would  help 
her  die.  It  is  now  3  years  later.  She  was  about  84  at  that  time. 

She  has  now  slipped  into  an  Alzheimer's  state  of  being.  She  no 
longer  recognizes  me.  The  issue  is  not  relevant,  it  is  not  pertinent, 
and  I  certainly  have  not  and  will  not  participate  in  helping  her  die. 
She  is  not  a  competent  person. 

But  what  did  happen — and  this  is  my  point — my  aunt,  when  I  fi- 
nally said,  yes,  heaved  a  sigh  of  relief,  wept  with  gratitude,  said 
thank  you,  and  went  back  to  her  life  with  energy,  interest,  and  con- 
tinued spending  much  more  money  than  she  should  have,  shop- 
ping. Her  depression,  in  that  sense,  was  relieved. 

The^pint  I  want  to  make  is  that  there  are  a  number  of  patients 
for  whom  major  suffering  is  due  to  severe  pain  treated  in  a  hospice 
care  setting,  who  still,  as  Dr.  Quill  indicated,  end  up  being  beyond 
our  competence  to  help.  We  need  to  help  them  negotiate  the  last 
phase  of  life  with  decent  and  reasonable  comfort.  That  patient  pop- 
ulation needs  to  feel  that  we  will  listen,  we  will  hear  their  plea, 
and  we  will  help  them. 

I  want  to  end  with  the  following,  four  criteria  that  I  use  for  my- 
self, which  m£ikes  a  difference  between  permitting  myself  to  help 
someone  die  and  not  doing  so.  And  the  reason  for  those  four  cri- 
teria— and  there  are  many  others — is,  as  Dr.  Quill  said  before,  the 
need  to  focus  on  safeguards.  We  need  to  make  sure  this  is  not  an 
open-ended,  slippery  slope  situation,  which  I  ag^ee  we  need  to  be 
concerned  about. 

My  four  criteria  are  not  easy  to  come  by.  They  require  a  physi- 
cian and  a  competent  patient  to  know  each  other  quite  well.  The 
physician  must  know  the  family,  their  value  system,  and  ethical 
system  of  the  family  and  the  patient.  They  must  really  know  each 
other.  The  physician  must  not  come  in  like  a  swooping  angel  of 
death  after  a  1-hour  consultation  and  do  the  deed.  I  think  that  is 
obscene. 

The  second  criteria  is  that  the  physician  must  be  assured  that 
properly  controlled  pain  management  has  been  made  available  and 
has  failed. 

The  third  criteria:  The  physician  must  be  assured  that  we  are 
not  treating  a  patient's  depression  in  the  form  of  a  request  to  die; 
that  the  patient,  if  a  patient  is  depressed,  has  been  properly  and 
adequately  treated  for  depression  so  that  it  is  not  the  relevant  fac- 
tor. 

And  the  fourth  one  comes  from  my  prior  life  experience  I  feel 
that  life  is  sacred.  It  needs  to  be  fought  for,  and  therefore  the  phy- 
sician, in  struggling  with  this  issue,  must  suffer.  The  physician  has 
to  be  the  kind  of  person  who  is  very  uncomfortable  in  participating 
in  an  act  like  this  and  hopefully  will  always  feel  uncomfortable  and 
in  pain,  facing  this  moment  with  great  difficulty. 

And  my  final  sentence  is  that  when  my  time  comes,  I  sincerely 
hope  that  Kathy  Foley  will  be  in  good  shape,  alive,  and  well,  be- 
cause I  do  want  her  to  take  care  of  me. 
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[The  prepared  statement  of  Dr.  Klagsbrun  follows:] 

Prepared  Statement  of  Samuel  C.  Klagsbrun,  M.D.,  Executive  Medical 

Director,  Four  Winds  Hospftal 

A  patient  who  asks  to  die  is  invariably  a  tragedy  be  they  old  or  young. 
My  very  sick  father-in-law  who  is  100  years  old  and  fully  competent 
mentally,  is  a  prisoner  of  a  very  sick  body.  He  is  adamantly  interested  in 
living  every  moment  of  his  life  and  has  said  to  me  only  recently,  "Sam,  better 
one  hour  above  the  ground  than  an  eternity  under  the  ground." 

My  fundamental  belief  is  that  life  is  sacred  and  having  to  help  bring  Ufe 
to  an  end  ought  to  be  done  only  after  a  prolonged  struggle.  We  need  to 
develop  proper  safeguards  for  this  process  not  to  be  abused. 

Physicians  in  the  privacy  of  the  consultation  room  and  at  the  bedside 
have  for  centuries  participated  actively  in  helping  patients  die  quietiy  and 
privately.  The  secrecy  of  this  behavior  has  often  left  physician's  feeling 
extremely  uncomfortable  and  inclined  to  pass  difficult  pain-racked  patients  on 
to  nursing  homes  or  new  physicians  who  are  essentially  strangers  to  the 
patients.  To  be  passed  on  or  abandoned  at  that  stage  in  Ufe  is  cruel  and 
unnecessary. 

I  am,  of  course,  fully  aware  as  we  all  are  of  the  potential  of  abuse  of 
this  ruling.  As  an  attempt  to  define  safeguards  to  prevent  abuse  of  this  ruling, 
I  offer  the  following  four  criteria:  1 .  A  physician  and  a  patient  must  know 
each  other  over  a  long  period  of  time  so  that  the  physician  may  understand 
the  patient's  values,  lifestyle  and  family  relationships  in  order  to  understand 
the  request  to  die  properly.  2.  A  physician  must  be  assured  that  sophisticated 
symptom  control  has  been  given  every  chance  to  relieve  the  suffering  of  the 
patient.  3.  The  patient's  request  to  die  must  not  be  an  expression  of  a 
treatable  depression.  4.  A  physician  needs  to  go  through  an  internal  struggle 
and  never  get  to  the  point  of  being  comfortable  with  such  a  decision. 
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Mr.  Canady.  Thank  you,  Doctor. 
Dr.  Hendin. 

STATEMENT  OF  HERBERT  HENDIN,  MX).,  EXECUTIVE 
DIRECTOR,  AMERICAN  SUICIDE  FOUNDATION 

Dr.  Hendin.  Thank  you. 

Most  people  assume  that  seriously  or  terminally  ill  people  that 
wish  to  end  their  lives  are  different  than  those  who  are  otherwise 
suicidal.  But  the  first  reaction  of  many  patients  to  the  diagnosis  of 
serious  illness  and  possible  death  is  terror,  depression,  and  a  wish 
to  die.  Such  patients  are  not  significantly  different  than  patients 
who  react  to  other  crises  in  their  lives  with  the  desire  to  end  the 
crisis  by  ending  their  lives. 

Suicidal  patients  are  also  prone  to  make  conditions  on  life:  I 
won't  live  without  my  husband  if  I  lose  my  looks,  power,  prestige, 
or  health,  or  if  I  am  going  to  die  soon.  They  are  afflicted  by  Uie 
need  to  make  demands  on  life  that  cannot  be  fulfilled.  Determining 
the  time,  place,  and  circumstances  of  their  death  is  the  most  dra- 
matic expression  of  their  need  for  control.  The  request  for  assisted 
suicide  is  also  usually  made  with  as  much  ambivalence  as  are  most 
suicide  attempts. 

If  the  doctor  doesn't  recognize  the  ambivalence  as  well  as  the 
anxiety  and  depression  that  underlie  the  patient's  request  for 
death,  the  patient  may  become  trapped  by  that  request  and  die  in 
a  state  of  unrecognized  terror. 

I  have  just  completed  a  study  of  assisted  suicide  and  euthanasia 
in  the  Netherlands,  where  both  are  accepted  practices.  In  the  past 
decade,  by  making  assisted  suicide  and  euthanasia  easily  available 
to  those  over  50,  the  Dutch  have  reduced  the  suicide  rate  in  this 
segment  of  their  population. 

Among  an  older  population,  physical  illness  of  all  types  is  com- 
mon and  many  who  have  trouble  coping  with  physical  illness  be- 
come suicidal.  In  a  culture  accepting  of  euthanasia,  their  distress 
is  accepted  as  a  good  reason  for  dying.  It  may  be  more  than  ironic 
to  describe  euthanasia  as  the  Dutch  cure  for  suicide. 

Should  we  consider  legalization  of  assisted  suicide  an  extension 
of  the  patients'  rights  movement?  That  it  is  often  the  doctor  and 
not  the  patient  who  determines  the  choice  for  death  was  underlined 
by  the  documentation  of  involuntary  euthanasia  in  the  Remmelink 
report,  the  Dutch  Grovernment's  commissioned  study  of  the  prob- 
lem. 

The  report  revealed  that  in  over  1,000  cases,  of  the  130,000 
deaths  in  the  Netherlands  each  year,  physicians  admitted  they  ac- 
tively caused  or  hastened  death  without  any  request  from  the  pa- 
tients. In  about  5,000  cases,  physicians  made  decisions  that  might 
or  were  intended  to  end  the  lives  of  competent  patients  without 
consulting  them,  I  was  given  as  an  example  of  a  case  where  this 
was  necessary,  a  doctor  who  terminated  the  life  of  a  nun  who  was 
dying  in  great  pain  but  whose  religious  convictions  did  not  permit 
her  to  ask  for  death. 

Even  when  the  patient  requests  or  consents  to  euthanasia,  in 
cases  presented  to  me  in  the  Netherlands  and  cases  I  have  re- 
viewed in  this  country,  assisted  suicide  and  euthanasia  were  usu- 
ally the  result  of  an  mteraction  in  which  the  needs  and  character 
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of  family,  friends,  and  doctor  play  as  big,  and  often  bigger,  role 
than  those  of  the  patient. 

A  study  of  euthanasia  done  in  Dutch  hospitals  concluded  that  in 
most  cases  families,  doctors,  and  nurses  were  involved  in  pressur- 
ing patients  to  request  euthanasia. 

A  Dutch  medical  journal  described  a  wife  who  no  longer  wished 
to  care  for  her  sick  husband.  She  gave  him  a  choice  between  eutha- 
nasia and  admission  to  a  home  for  the  chronically  ill.  The  man, 
afraid  of  being  left  to  the  mercy  of  strangers  in  an  unfamiliar  place, 
chose  to  be  killed.  The  doctor,  though  aware  of  the  coercion,  ended 
the  man's  life. 

Tlie  Remmelink  report  revealed  that  more  than  half  of  Dutch 
physicians  considered  it  appropriate  to  introduce  the  subject  of  eu- 
thanasia to  their  patients.  They  seemed  not  to  recognize  that  the 
doctor  was  also  telling  the  patient  that  his  or  her  life  was  not 
worth  living,  a  message  that  would  have  a  powerful  effect  on  the 
patient's  outlook  and  decision. 

Social  sanction  in  the  Netherlands  has  encouraged  patients  and 
doctors  to  see  assisted  suicide  and  euthanasia,  intended  as  an  un- 
fortunate necessity  in  exceptional  cases,  as  almost  a  routine  way  of 
dealing  with  serious  or  terminal  illness. 

The  public  has  the  illusion  that  legalizing  assisted  suicide  and 
euthanasia  will  give  them  gpreater  autonomy.  If  the  Dutch  experi- 
ence teaches  us  anything,  it  is  that  euthanasia  enhances  the  power 
and  control  of  doctors  who  can  suggest  it,  not  give  patients  obvious 
alternatives,  ignore  patients'  ambivalence,  and  even  put  to  death 
patients  who  have  not  requested  it. 

[The  prepared  statement  of  Dr.  Hen  din  follows:] 
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Prepared  Statement  of  Herbert  Hendin,  M.D.,  Executive  Director,  American 

Suicide  Foundation 

Does  our  need  to  care  for  people  who  are  terminally  111  and 
to  reduce  their  suffering  require  us  to  give  physicians  the  right 
to  end  patients'  lives? 

Asking  this  question  helps  make  us  aware  that  neither 
legalizing  nor  forbidding  physicieui-assisted  suicide  or 
euthanasia  addresses  the  much  larger  problem  of  providing  humane 
care  for  those  who  are  terminally  ill .   To  some  degree  the  call 
for  legalization  is  a  syaqptom  of  our  failure  to  develop  a  better 
response  to  the  problems  of  dying  and   the  fear  of  unbearable  pain 
or  artificial  prolongation  of  life  in  intolerable  circumstances. 

The  uninitiated  are  apt  to  assume  that  the  seriously  or 
terminally  ill  who  wish  to  end  their  lives  are  different  than 
those  who  are  otherwise  suicidal .  The  first  reaction  of  many 
patients  to  the  knowledge  of  serious  illness  and  possible  death, 
however,  is  terror,  depression,  and  a  wish  to  die.  Such  patients 
are  not  significamtly  different  tham  patients  who  react  to  other 
crises  in  their  lives  with  the  desire  to  end  the  crisis  by  ending 
their  lives. ^ 

Many  patients  and  physicians  displace  anxieties  about  death 
onto  the  circumstemces  of  dying;  pain,  dependence,  loss  of 
dignity,  and  the  iinpleasant  side  effects  of  medical  treatments. 
Focusing  on  or  becoming  enraged  at  the  process  distracts  from  the 
fear  of  death  itself. 
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Suicidal  patients  are  also  prone  to  make  conditions  on  life: 
I  won't  live  ..."without  my  husband, "... "if  I  lose  my  looks, 
power,  prestige  or  health,"  or  "if  I  am  going  to  die  soon."  They 
are  afflicted  by  the  need  to  make  demands  on  life  that  cannot  be 
fulfilled.   Determining  the  time,  place,  and  circumstances  of 
their  death  is  the  most  dramatic  expression  of  their  need  for 
control. 

Depression,  often  precipitated  by  discovering  a  serious 
illness,  exaggerates  the  tendency  toward  seeing  problems  in 
black-or-white  terms.  When  a  patient  finds  a  doctor  who  shares 
the  view  that  life  is  only  worth  living  if  certain  conditions  are 
met,  the  patient's  rigidity  is  reinforced.^ 

Patients  are  not  alone  in  their  inability  to  tolerate 
situations  they  cannot  control.   From  the  physician's  viewpoint, 
Lewis  Thomas  has  written  insightfully  about  the  sense  of  failure 
and  helplessness  that  doctors  may  experience  in  the  face  of 
death; ^  such  feelings  might  explain  why  doctors  have  such 
difficulty   discussing  terminal  illness  with  patients.   A 
majority  of  doctors  avoid  such  discussions,  while  most  patients 
would  prefer  frank  talk.*   These  feelings  might  also  explain 
both  doctors'  tendency  to  use  excessive  measures  to  maintain  life 
and  their   need  to  make  death  a  physician's  decision.   By 
deciding  when  patients  die,  by  making  death  a  medical  decision, 
the  physician  preserves  the  illusion  of  mastery  over  the  disease 
and  the  accompanying  feelings  of  helplessness.   The  physician, 
not  the  illness,  is  responsible  for  the  death.   Assisting  suic.  de 
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and  providing  euthsoiasia  become  ways  of  dealing  with  the 
frustration  of  being  unable  to  cure  the  disease. 

The  request  for  assisted  suicide  is  also  usually  made  with 
as  much  cunbivalence  as  are  most  suicide  attempts.   If  the  doctor 
does  not  recognize  that  ambivalence  as  well  as  the  anxiety  and 
depression  that  underlie  the  patient's  request  for  death,  the 
patient  may  become  trapped  by  that  request  euid  die  in  a  state  of 
unrecognized  terror. 

A  few  years  ago,  a  young  professional  in  his  early  thirties 
who  had  acute  myelocytic  leukemia  was  referred  to  me  for 
consultation.   With  medical  treatment,  Tim  was  given  a  25  percent 
chance  of  survival;  without  it,  he  was  told,  he  would  die  in  a 
few  months. 

Tim,  an   ambitious  executive  whose  focus  on  career  success 
had  led  him  to  neglect  his  relationships  with  his  wife  and 
family,  was  stunned.  His  immediate  reaction  was  a  desperate, 
angry  preoccupation  with  suicide  and  a  request  for  support  in 
carrying  it  out.   He  was  worried  about  becoming  dependent  and 
feared  both  the  symptoms  of  his  disease  and  the  side  effects  of 
treatment . 

Tim' s  anxieties  eQjout  the  painful  circumstamces  that  would 
surround  his  death  were  not  irrational,  but  all  his  fears  about 
dying  amplified  them.  Once  Tim  and  I  could  talk  aibout  the 
possibility  or  likelihood  of  his  dying- -what  separation  from  his 
feunily  and  the  destruction  of  his  body  meemt  to  him- -his 
desperation  siibsided.   He  accepted  medical,  treatment  and  used  the 
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remaining  months  o£  his  life  to  become  closer  to  his  wife  and 
parents.   Two  days  before  he  died,  Tim  talked  about  what  he  would 
have  missed  without  the  opportunity  for  a  loving  parting.® 

If  assisted  suicide  were  legal,  as  an  Oregon  law  now  being 
contested  in  the  courts  would  make  it,  Tim  probably  would  have 
asked  a  doctor's  help  in  taking  his  own  life.   Because  he  was 
mentally  competent,  he  would  have  qualified  for  assisted  suicide 
and   would  surely  have  fo\ind  a  doctor  who  would  have  agreed  to  his 
request . 

I  have  just  completed  a  study  of  assisted  suicide  and 
euthanasia  in  the  Netherlands  where  both  are  accepted  practice. 
Early  in  my  work,  in  a  film.  Appointment  with  Death.   intended 
to  promote  euthanasia  that  I  was  shown  by  the  Dutch  Voluntary 
Euthanasia  Society,  I  was  reminded  of  Tim  by  seeing  an  example  of 
how  a  physician's  failure  to  deal  with  a  patient's  fear  of  death 
led  to  a  premature  ending  of  the  patient's  life. 

A  forty- two  year  old  man  was  diagnosed  as  HIV  positive. 
He  had  no  physical  symptoms,  but  had  seen  others  suffer  with  them 
and  wanted  his  physician's  assistance  in  dying.   The  doctor 
compassionately  explained  to  him  that  he  might  live  for  some 
years  symptom- free. 

Over  time  the  patient  repeated  his  request  for  euthanasia 
and  eventually  his  doctor  acceded  to  it.   The  man  was  clearly 
depressed  and  overwhelmed  by  the  news  of  his  situation.  The 
doctor  kept  establishing  that  the  patient  was  persistent  in  his 
request  and  competent  to  make  the  decision  -  criteria  a  Dutch 
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patient  must  meet  -  but  did  not  address  the  terror  that  underlay 
It. 

Consultation  In  the  case  was  pro  forma.   A  colleague  of  the 
doctor's  saw  the  patient  briefly  to  confirm  his  wishes.  In  many 
cases  the  consultant  does  not  see  the  patient  at  all.   With  a 
psychologically  sensitive  physicians  looking  for  more  than 
justification  to  respond  to  the  request  to  die,  more  likely  in  a 
culture  not  so  accepting  of  euthanasia,  this  man  would  not  have 
needed  to  be  put  to  death. 

In  the  cases  presented  to  me  by  physicians  in  the 
Netherlands,  and  in  cases  I  have  reviewed  in  this  country,   I  saw 
such  examples  many  times  over.  Patients  whose  fear  of  death 
precipitates  them  into  seeking  assisted  suicide  or  euthanasia  may 
be  quite  different  than  those  who  are  concerned  that  they  may 
suffer  \induly  in  the  last  days  of  their  lives. 

Whenever,  as  in  the  Netherlands,  or  in  the  recent  Oregon  law 
now  \inder  challenge  in  the  courts,  there  is  legal  sanction  for 
assisted  suicide  for  patients  who  are  not  in  the  last  weeks  of 
their  lives,  the  two  groups  of  patients  become  hopelessly 
confused.  In  such  a  situation  basically  suicidal  patients  become 
the  willing  victims  of  euthanasia  practitioners. 

In  the  past  decade  by  making  assisted  suicide  and   euthanasia 
easily  available,  the  Dutch  have  signif icemtly  reduced  the 
suicide  rate  of  those  over  fifty  in  the  population.^  The 
likelihood  that  patients  would  end  their  own  lives  if  euthanasia 
was  not  availeUsle  to  them  was  one  of  the  justifications  givei  by 


108 


6 
Dutch  doctors  for  providing  such  help. 

Of  course,  eutheinasia  advocates  can  maintain  that  making 
suicide  "unnecessary"  for  those  over  fifty  who  are  physically  ill 
is  a  benefit  of  legalization  rather  than  a  sign  of  eibuse.   Such 
an  attitude  depends,  of  course,  on  whether  one  believes  that 
there  are  alternatives  to  assisted  suicide  or  euthsmasia  for 
dealing  with  the  problems  of  older  people  who  become  ill. 

Among  an  older  population  physical  illness  of  all  types  is 
common,  and  many  who  have  trouble  coping  with  physical  illness 
beceune  suicidal.  In  a  culture  accepting  of  euthanasia  their 
distress  may  be  accepted  as  a  legitimate  reason  for  euthanasia. 
It  may  be  more  than  ironic  to  describe  euthanasia  as  the  Dutch 
cure  for  suicide. 

That  seems  even  more  true  since  the  Dutch  have  recently 
accepted  mental  suffering  without  physical  illness  as 
justification  for  assisted  suicide  and  euthanasia.   How  this 
acceptance  translates  into  practice  with  a  psychiatric  patient  is 
evident  in  a  case  that  has  received  a  good  deal  of  international 
attention  since  it  was  the  case  that  formally  established  in  the 
Netherlands  that  mental  suffering  was  sufficient  justification 
for  assisted  suicide. 

In  the  spring  of  1993  a  Dutch  court  in  Assen  ruled  that  a 
psychiatrist  was  justified  in  assisting  in  the  suicide  of  his 
patient,  a  physically  healthy  but  grief -stricken  50 -year-old 
social  worker  who  was  mourning  the  death  of  her  son  and  who  came 
to  the  psychiatrist  saying  she  wanted  death,  not  treatment.  I  had 
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a  chance  to  spend  about  seven  hours  interviewing  the  psychiatrist 
involved.   Without  going  into  the  details  of  the  case  which  I 
have  discussed  elsewhere,^  it  is  worth  noting  that  the 
psychiatrist   assisted  in  the  patient's  suicide  a  little  over  two 
months  a£ter  she  came  to  see  him,  etbout  £our  months  after  her 
•yoiuiger  son  died  of  czuicer  at  20.   Discussion  of  the  case 
centered  around  whether  the  psychiatrist,  supported  by  experts, 
was  right  in  his  contention  that  the  woman  suffered  from  an 
understandable  and  untreatcdsle  grief.   Although  no  one  should 
underestimate  the  grief  of  a  mother  who  has  lost  a  beloved  child, 
life  offers  ways  to  cope  with  such  grief  and  time  alone  was 
likely  to  have  altered  her  mood. 

The  Dutch  Supreme  Court  which  ruled  on  the  Assen  Case  in 
June  1994  agreed  with  the  lower  courts  in  affirming  that  mental 
suffering  can  be  groxinds  for  euthanasia,  but  felt  that  in  the 
absence  of  physical  illness  a  psychiatric  consultant  should  have 
actually  seen  the  patient.   Since  it  felt  that  in  all  other 
regards  the  psychiatrist  had  behaved  responsibly  it  imposed  no 
punishment.   Since  the  consultation  can  easily  be  obtained  from  a 
sympathetic  colleague,  it  offers  the  patient  little  protection. 
The  case  was  seen  as  a  triumph  by  euthauiasia  advocates  since  it 
legally  established  mental  suffering  as  a  basis  for  euthanasia. 


Over  the  past  two  decades,  the  Netherlaoids  has  moved  from 
assisted  suicide  to  euthanasia,  from  euthanasia  for  the 
terminally  ill  to  euthanasia  for  the  chronically  ill,  from 
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euthanasia  for  physical  illness  to  euthanasia  for  psychological 
distress  and  £rom  voluntary  eutheuiasia  to  nonvoluntary  euid 
involuntary  euthanasia. 

Once  the  Dutch  accepted  assisted  suicide  it  was  not  possible 
legally  or  morally  to  deny  more  active  medical  help  i.e. 
euthanasia  to  those  who  could  not  effect  their  own  deaths. 
Nor  could  they  deny  assisted  suicide  or  euthauiasia  to  the 
chronically  ill  who  have  longer  to  suffer  than  the  terminally  ill 
or  to  those  who  have  psychological  pain  not  associated  with 
physical  disease.   To  do  so  would  be  a  form  of  discrimination. 
Involiintary  euthanasia  has  been  justified  as  necessitated  by  the 
need  to  make  decisions  for  patients  not  competent  to  choose  for 
themselves . 

That  it  is  often  the  doctor  and  not  the  patient  who 
determines  the  choice  for  death  was  underlined  by  the 
documentation  of  "involuntary  euthanasia"  in  the  Remmelink  report 
-  the  Dutch  government's  commissioned  study  of  the  problem. 
"Involvuitary  euthanasia"  is  a  term  that  is  disturbing  to  the 
Dutch.   The  Dutch  define  euthanasia  as  the  ending  of  the  life  of 
one  person  by  another  at  the  first  person's  request.   If  life  is 
ended  without  request  they  do  not  consider  it  to  be  euthanasia. 
The  Remmelink  report  uses  the  equally  troubling   expression^ 
"termination  of  the  patient  without  explicit  request"  to  refer  to 
euthanasia  performed  without  consent  on  competent,  partially 
competent,  and  incompetent  patients. 

The  report  revealed  that  in  over  1,000  cases,  of  t.ie  130,000 
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deaths  in  the  Netherlands  each  year,  physicians  admitted  they 
actively  caused  or  hastened  death  without  auiy  request  from  the 
patient.   In  sUaout  25,000  cases,  medical  decisions  were  made  at 
the  end  o£  life  that  might  or  were  intended  to  end  the  life  of 
the  patient  without  consulting  the  patient.   In  nearly  20,000  of 
these  cases  (edsout  80  percent)  physicians  gave  the  patient's 
impaired  adiility  to  commiinicate  as  their  justification  for  not 
seeking  consent . 

This  left  about  5,000  cases  in  which  physicians  £::ade 
decisions  that  might  or  were  intended  to  end  the  lives  of 
competent  patients  without  consulting  them.   In  13  percent  of 
these  cases,  physiciains  who  did  not  commxinicate  with  competent 
patients  concerning  decisions  that  might  or  were  intended  to  end 
their  lives  gave  as  a  reason  for  not  doing  so  that  th&y  had 
previously  had  some  discussion  of  the  subject  with  the  patient. 
Yet  it  seems  incomprehensible  that  a  physician  would  terminate 
the  life  of  a  competent  patient  on  the  basis  of  some  prior 
discussion  without  checlcing  if  the  patient  still  felt  the  same 
way. 

A  number  of  Dutch  euthanasia  advocates  have  admitted  that 
practicing  euthanasia  with  legal  sanction  has  encouraged  doctors 
to  feel  that  they  can  make  life  or  death  decisions  without 
consulting  patients.   Many  advocates  privately  defend  the  need 
for  doctors  to  end  the  lives  of  cosqpetent  patients  without 
discussion  with  them.   An  attorney  who  represents  the  Dutch 
Voluntary  Euthanasia  Society  gave  mc  as  an   example  a  case  in 
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which  a  doctor  had  terminated  the  life  of  a  ntin  a  few  days  before 
she  would  have  died  because  she  was  in  excruciating  pain  but  her 
religious  convictions  did  not  permit  her  to  ask  for  death.   He 
did  not  argue  when  I  asked  why  she  should  not  have  been  permitted 
to  die  in  the  way  she  wanted. 

Even  when  the  patient  requests  or  consents  to  euthanasia,  in 
cases  presented  to  me  in  the  Netherlcuids  amd   cases  I  have 
reviewed  in  this  country,  assisted  suicide  and  euthanasia  were 
usually  the  result  of  an  interaction  in  which  the  needs  and 
character  of  family,  friends,  and  doctor  play  as  big  and  often 
bigger  role  than  those  of  the  patient. 

In  a  study  of  euthanasia  done  in  Dutch  hospitals,  doctors 
and  nurses  reported   that  more  requests  for  euthanasia  came  from 
families  than  from  patients  themselves.   The  investigator 
concluded  that  the  feunilies,  the  doctors,  and  the  nurses  were 
involved  in  pressuring  patients  to  request  euthanasia. ^^ 

A  Dutch  medical  journal  noted  an  example  of  a  wife  who  no 
longer  wished  to  care  for  her  sick  husband;  she  gave  him  a  choice 
between  euthanasia  eind  admission  to  a  home  for  the  chronically 
ill.   The  man,  afraid  of  being  left  to  the  mercy  of  streuigers  in 
an  unfeuniliar  place,  chose  to  be  killed.   The  doctor,  although 
aware  of  the  coercion,  ended  the  man's  life.^^ 

The  Remmelink  report  revealed  that  more  than  half  of  Dutch 
physicians  considered  it  appropriate  to  introduce  the  subject  of 
euthanasia  to  their  patients.   Virtually  all  the  medical 
advocates  of  euthanasia  that  I  spoke  to  in  the  Netherlands  saw 
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this  as  enabling  the  patient  to  consider  an   option  that  he  or  she 
may  have  £elt  inhibited  about  bringing  up,  rather  than  a  form  of 
coercion.   They  seemed  not  to  recognize  that  the  doctor  was  also 
telling  the  patient  that  his  or  her  life  was  not  worth  living,  a 
message  that  would  have  a  powerful  effect  on  the  paUient'o 
outlook  and  decision. 


The  Dutch  experience  illustrates  how  social  Seuxction 
promotes  a  culture  that  transforms  suicide  into  assisted  suicide 
and  euthanasia  and   encourages  patients  and  doctors  to  see 
assisted  suicide  euad  euthanasia- -intended  as  eui  unf ordinate 
necessity  in  exceptional  cases- -as  almost  a  routine  >r&y  of 
dealing  with  serious  or  terminal  illness. 

Pressure  for  improved  palliative  care  appears  to  have 
evaporated  in  the  Netherlands.   Discussion  of  care  for  the 
terminally  ill  is  dominated  by  how  and  when  to  extend  assisted 
suicide  emd  euthamasia  to  increasing  groups  of  patients.    Given 
the  inequities  in  our  own  health  care  system  and  the  inadequacies 
of  our  care  of  those  who  are   terminally  ill,  palliative  care 
would  be  an   even  more  likely  casualty  of  eutheuiasia  in  this 
country.   Euthanasia  will  become  a  way  for  all  of  us  to  ignore 
the  genuine  needs  of  terminally  ill  people. 

The  public  has  the  illusion  that  legalizing  assisted  suicide 
and  euthanasia  will  give  them  greater  autonomy.  If  the  Dutch 
experience  teaches  us  cuiything  it  is  that  the  reverse  is  true.  In 
practice  it  is  still  the  doctor  who  decides  whether  tv>  perform 
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euthanasia.   He  can  suggest  it,  not  give  patients  obvious 
alternatives,  ignore  patients'  ambivalence,  emd  even  put  to  death 
patients  who  have  not  requested  it.   Euthanasia  enhances  the 
power  and  control  of  doctors,  not  patients. 

People  assume  that  the  doctor  encouraging  or  supporting 
assisted  suicide  is  making  as  objective  a  judgment  as  a 
radiologist  reading  an  x-ray.  The  decisive  role  of  the 
physician's  needs  and  values  in  the  decision  for  euthanasia  are 
not  apparent  to  them. 

Virtually  every  guideline  set  up  by  the  Dutch  to  regulate 
euthanasia  has  been  modified  or  violated  with  impunity. 
Despite  their  best  efforts,  the  Dutch  have  been  able  to  get  only 
60  percent  of  their  doctors  to  report  their  euthanasia  cases  (and 
there  is  reason  from  the  Remmelink  Report  to  question  whether  all 
of  them  are  reporting  truthfully) .   Since  following  the  legal 
guidelines  would  free  from  the  risk  of  prosecution  the  40  percent 
of  Dutch  doctors  who  admit  to  not  reporting  their  cases  and   the 
20  percent  who  say  that  under  no  circumstcmces  will  they  do  so, 
it  is  a  reasonable   assumption  that  these  doctors  are  not 
following  the  guidelines.   The  cases  presented  to  me  euid  to  Dr. 
Carlof  Gomez  bear  this  out.   Dr.  Gomez  and  I  went  to  the 
Netherlands  at  different  times  and   with  totally  different 
perspectives,  since  he  is  a  palliative  care  specialist  and  I  cun  a 
psychiatrist.   Yet  after  hearing  detailed  cases  of  euthanasia 
presented  by  Dutch  physicians,  we  independently  ceune  to  the  same 
conclusion:  that  it  is  not  pos&lble  to  szmction  and  regulate 
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eutheuiasia  within  any  prescribed  guidelines. 

A  supervisory  system  intended  to  protect  patients  would 
require  an  ombudsman  to  look  at  the  overall  situation  including 
the  family,  the  patient,  the  doctor,  auid,  above  all,  the 
interaction  cunong  them  prior  to  the  performance  of  assisted 
suicide  or  eutheuiasia.   This  would  involve  an  intrusion  into  the 
relationship  between  patient  and  doctor  that  most  patients  would 
not  want  and  most  doctors  would  not  accept. 

Without  such  intrusion  before  the  fact,  there  is  no  law  or 
set  of  guidelines  that  can  protect  patients.   After  euthainasia 
has  been  performed,  since  only  the  patient  and  the  doctor  may 
know  the  actual  facts  of  the  case,  euid  since  only  the  doctor  is 
alive  to  relate  them,  any  medical,  legal,  or  interdisciplinary 
review  committee  will,  as  in  the  Netherlcuids,  only  know  what  the 
doctor  chooses  to  tell  them.   Legal  sanction  creates  a  permissive 
atmosphere  that  seems  to  foster  not  taking  the  guidelines  too 
seriously.   The  notion  that  those  Americam  doctors--  who  are 
admittedly  breaking  some  serious  laws  in  now  assisting  in  a 
suicide- -would  follow  cpiidelines  if  assisted  suicide  were 
legalized  is  not  borne  out  by  the  Dutch  experience;  nor  is  it 
likely  given  the  failure  of  Americam  practitioners  of  assisted 
suicide  to  follow  elementary  safeguards  in  cases  they  have 
published. 

Patients  who  request  euthanasia  are  usually  asking  in  the 
strongest  way  they  know  for  mental  and  physical  relief  from 
suffering,   '.^en  that  request  is  made  to  a  caring,  sensitive,  and 
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knowledgeable  physician  who  can  address  their  fear,  relieve  their 
suffering,  and  assure  them  that  he  or  she  will  remain  with  them 
to  the  end,  most  patients  no  longer  want  to  die  £md  are  grateful 
for  the  time  remaining  to  them. 

Advances  in  our  knowledge  of  palliative  care  in  the  past 
twenty  years  make  clear  that  hvimane  care  for  the  terminally  ill 
does  not  require  us  to  legalize  assisted  suicide  euid  euthsmasia. 
Study  has  shown  that  the  more  physicians  know  about  palliative 
care  the  less  apt  they  are  to  favor  legalizing  assisted  suicide 
and  euthanasia.  ^^   Our  challenge  is  to  bring  that  knowledge  and 
that  care  to  all  patients  who  are  terminally  ill. 

Our  success  in  meeting  the  challenge  of  providing  palliative 
care  for  those  who  are  terminally  ill  will  do  much  to  preserve 
our  social  humanity.   If  we  do  not  provide  such  care, 
legalization  of  assisted  suicide  and  euthanasia  will  become  the 
simplistic  answer  to  the  problems  of  dying.   If  legalization 
prevails,  we  will  lose  more  lives  to  suicide  (although  we  will 
call  the  deaths  by  a  different  name)  than  can  be  saved  by  the 
efforts  of  the  American  Suicide  Foundation  smd  those  of  all  the 
other  institutions  working  to  prevent  suicide  in  this  country. 

The  tragedy  that  will  befall  depressed  suicidal  patients 
will  be  matched  by  what  will  happen  to  terminally  ill  people, 
particularly  older  poor  people.   Assisted  suicide  and  euthsmasia 
will  become  routine  ways  of  dealing  with  serious  and  terminal 
illness  just  as  they  have  in  the  Netherlands;  those  without  means 
will  be  under  particular  pressure  to  accept  the  eithanasia 
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option.   In  the  process,  palliative  care  will  be  undercut  for 
everyone . 

Euthanasia  advocates  have  come  to  see  suicide  as  a  cure  for 
disease  auid  a  way  of  appropriating  death's  power  over  the  hiiman 
capacity  for  control.  They  have  detoured  what  could  be  a 
constructive  effort  to  manage  the  final  phase  of  life  in  more 
varied  and  individualistic  ways.  Our  social  policy  must  be  based 
on  a  larger  and  more  positive  conceim  for  people  who  are 
terminally  ill.   It  must  reflect  an  expansive  determination  to 
relieve  their  physical  pain,  to  discover  the  nature  of  their 
fears,  euid  to  diminish  suffering  by  providing  meeoiingful 
reassuramce  of  the  life  that  has  been  lived  and  is  still  going 
on. 
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Scared 
To  Death 
Of  Dying 

By  Herbert  Hendin 


k  he  connict  over  legal- 

*Ulii«  •tiltied  fulclde 

■nd  cuihanitia  might 

I .        well  ie«r  our  tocleiy 

'  ipta  Yei  neither  le- 

,,     7-       g«lli«llon  nor  opposl- 

•wo  10  i(  conitliutes  •  public  policy 
Ihat  KWressei  the  much  larger 
problem  of  how  to  care  lor  the  termi- 
nally III. 

The  call  Jor  legalization  Is  a  lymp- 
loro  of  our  (allure  lo  develop  a  better 
response  to  death  and  the  (ear  ol 
Intolerable  pain  or  artificial  prolon- 
gation of  llle.  *^ 

The  absence  ol  such  a  policy  per- 
mits doclors  like  Jack  Kcvnrklan  lo 
be  seen  as  (he  only  champlims  ol  the 
icrmlnully  III  and  legallznilim  lo  be 
perceived  as  ihe  cure  lor  loar 

A  law  thai  Oregon  voters  ap- 
proved In  NovemlK^r  would  prrmli 
duclors  to  prcscrllH!  lelhal  drugs  to 
pallcnis  judged  to  be  In  ihe  Ijsi  six 
months  c,(  llle  The  law  »„drr  a 
icsiralning  order  pciidlng  a  Iwirlng 
Monday  on  lis  consiiiiiili.naliiy  ,s 
llic  laicsl  example  ol  liow  puMic 
liusirallon  ran  lead  lu  aciion  ihat 
only  coiiipuunds  ihe  prolilrni 

It  Is  nui  just  ihai  It  Is  Inipusslble  lo 
predict  wlih  ceilalniy  thai  a  pjiicnt 
ins  only  six  moiiilis  lu  live  inaklns 
mistaken  or  Ulslllcd  prcdicilo.is  In 
tviiouic  Any  law  thai  pcrmlis  as- 
Slilrd  suicide  when  pallrms  nic  nel 
Ihcr  III  pjin  nor  Immlni  nlly  olmiii  to 
die  will  encourage  pci>|ili-  win.  |car 
dcaih  lo  take  a  quicker  way  iiiii 

A  lew  years  ago.  a  young  pioles 
slonal  m  his  early  30  s  viho  lind  acute 
myelocyilc  leukemia  was  reUrred  lo 
nie  lor  consuliallon  Alih  nicdlial 
liealmem.  he  was  given  a  25  percent 
chance  ol  survival,  wiihoul  ii  he 
was  told,  he  would  die  In  a  lew 
month] 


Herbert  llentMn  Is  executive  director 
of  llie  i4mcrlcan  Suicide  Foundation 
and  professor  of  psychiatry  at  New 
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Ills  Immediate  reacllon  was  a  des- 
petale  prcoccupallon  wiih  suicide 
and  a  request  lor  suppoi  i  In  carrying 
h  8111  lie  was  worried  about  Iwruin- 
Ing  de|>cndenl  and  lejied  Ixiih  the 
sympioms  of  his  disease  and  the  side 
fllecls  of  treatment  Ills  anxieties 
about  the  painful  circunisianccs  that 
would  surround  his  dcalh  were  not 
Irrational,  but  all  his  lears  about 
dying  amplified  ihem. 

Many  patients  and  physicians  dis- 
place anxieties  about  death  onto  ihe 
clrpilmttaflcfci  of  dying  -  pain  de-  '' 
Pfwence.  loss  of  dignity,  the  un- 
t>leatent  tide  elleci*  resulting  Iroin 
medical  treatment.  Once  ihc  young 

CIS''  *^\  "I^M  ••*  ■bout  the  possl- 
Uliy  or  likelihood  b(  his  dying  - 
what  separation  froip  his  family  and 
Ihe  destruction  ol  his  body  meant  lo 
h(m  —  his  desperation  subsided  lie 
•ctepled  medical  treatment  and 
.used  the  remaining  months  of  his  llle 
lo  become  closer  to  his  wife  and 
P*""'*  Two  days  before  he  died  he 
lalked  about  what  he  would  have 
.  missed  without  the  opportunity  lor  a 
loving  parting. 

Under  the  Oregon  law.  he  proba- 
Ny  would  have  asked  a  doctor's  help 
In  taking  his  own  life.  Because  he 
was  mentally  compelem  and  did  not 
meet  the  clinical  criteria  for  a  diag- 
nosis ol  dipresslnn.  he  woiilu  nave 
quallllrd  Inr  .i.s„u.,|  ju,,  „|,.  _„„, 
w>-uld  surely  have  h.un.l  a  <I.K:i.,r 
»lm  would  nprer  10  his  riipiesi 

Since, he  l).,K,„il,,w.  using  guide 
•'"'■sl!l.e:l.c5c!r.  cfiM  in  inc  Neili 
II lands.  duT]  mil  iiq„„r  m  liule 
pMidrmly  rrleriidd...in,  |„,  ,  i„ 
I'lid  oplnlim.  lie  wnul.l  li.ive  l..>rn  le 
Irried  by  a  physiclun  su|>|><Hilve  id 
nsilslid  s.iUidc  lo  n  lollcngue  wlio 
was  equally  supiwrllve  Ihe  evalua 
lion  wnui.l  very  likely  have  hern  pro 
Inrnio  He  could  have  iK'cr.  pui  to 
diuih  In  an  unrerognltnl  slaie  nl 
lerinr.  unable  lu  jjive  hlmsell  ihe 
<hunce  nl  gelling  well  or  o!  .yina  In 
•  he  dignllleu  way  he  dul 

Many  ol  u%  ...ve  kiumn  slluallons 
In  which  a  lioctoi  woiil.j  have  ucied 


The  terminally  ill 

need  better  care, 

not  euthanasia. 


humanely  by  helping  a  terminally  ||| 
person  die  In  the  Imal  weeks  ol  an 
Illness.  Partly  because  ol  such  expe- 
riences, when  people  are  asked 
Are  you  In  favor  ol  eulhanasla?" 
most  answer  yes. 

Bui  If  people  were  isked  "If  ter- 
minally III.  would  you  rather  be  giv- 
en Ireatment  lo  make  you  comlorl- 
Bble  or  have  your  life  ended  by  a 
physlclan7."lhclr  responses  might 
be  different.  Or  consider  ilils  ques 
•Ion:  -II  icrmlnally  III.  should  li  be 
your  decision  or  your  doctor  s  when 
you  should  die?" 

M'  observations  In 
•he  Ncr.icrlands 
persuade  me  thai 
Icgallzailon  of  as- 
sisted suicide  and 
..  euthanasia  Is  not 

•he  answer  to  the  problems  oi  ihe 
Icrmlnally  III.  -n,t  Netherlands  has 
moved  from  assisted  suicide  lo  eu- 

"]•""'«■  Ifom  euthanasia  lor  the 

leiinliiaily  Hi  |„  eulhanasla  l.'r  liic 
<lMiiim  ally  ill  trnm  luiii.in.i-.i.i  |,„ 
piiViif.il  iliiu-ss  III  eiiili.iii.isiii  li,r 
psyrlmingii  i,|  ilisiti  ss  und  limn  vni. 
unlHiy  lUih.MinUii  Ki  Inw.luiii.u  v  c.i 
inanasia  (i.illed  '  ii  iinlnallnn  i,i  ihr 
li.illeni    wiiliiMil    cxpluli    ici|iir^r  ) 

Ihe  lliiiili  (;iiveimiiinl  $  own  mm 
niissiniM-il  use,,,,  |,  hj,  doi.inu-nl.d 
Mi.il  In  1111,11'  ili.in  1  000  i  oses  n  yi  at 
diMiois  n<iK,l>  luiisrd  or  hjsii  iicd 
denih  wuimui  ||ic  pnileiu  s  reqmsi 
Vlriu.illy  every  guideline  esioh 
llshed  hy  ilie  Diiiti,  In  repiilale  cii 
Uianablj  ^.is  liren  inudllird  iir  vliil.ii 
■■■-■  wilh  liniKinily  A  liraliliy  |,|,| 
?rle;  siiiiktn  Miclai  worker  niiiuin 

■ig  Ihe  deaih  ni  hir  son  iwo  nionihs 
.a  Her  v. as  ossKlnl  In  sun  l,lr  A 
i.an  In  his  10  s  who  Is  II  I  V  pt.slikc 

lul  whu  lias  no  syinpiums  bihI  may 
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AltMl   fitet 


lul  lU'vcliip  llicm  liii  years  wus  also 
icl|)rd  lu  die,  wlilioiil  any  cdnil  lo 
iidJicss  ilie  lerror  behind  his  desire 
lu  ciul  hl!>  hie 

rmli.in.isl.i  In  the  Nciherlnnds  — 
Inlcndcd  ui  ix»  iinliit  luiiulc  nri  essily 
In  exceptional  cases  —  has  bccuiiie 
almost  a  routine  way  ol  dealing  wlih 
serious  or  terminal  Illness,  and  even 
wllh  grief  A  siaiuic  passed  last  year 
codllying  guidelines  provldet  added 
protection  (or  doclort  —  bill  nol  lor 
patients 

Ycl  the  dangers  threatened  by  le- 
galization ol  assisted  suicide  can  be 
avoided  They  are  being  avoided 
elsewhere  In  Western  Kurope,  where 
there  Is  no  great  demand  lor  legollz- 
Ing  assisted  suicide  or  eu.iianasia 

Care  lur  the  terminally  III  Is  better 
In  the  Scandinavian  countries  than  In 
ihe  United  Stales  and  In  the  Nether- 
ands  Scondlnavlai  doctors  do  mil 
iirrpt  excessive  measures  lor  pri>- 
im^liiR  llle  In  people  wliu  arc  vlilii 
illy  dead,  bin  nclllii'r  dii  Ihry  em  ihii  - 
i|;e  people  lo  choose  death  p.ema- 
■u-ely 

There  Is  a  great  deal  of  evidence 
ihat  In  the  United  States,  os  In  the 
•cihci lands,  doctors  are  nol  sulll- 
ctenily  trained  In  the  rr  Irl  ol  pain 
and  discomlorl  In  terminally  III  pa 
Hems  We  have  nol  yet  educated  Ihe 
public  about  Ihclr  choices  ol  the  end 


ol  llle.  And  we  have  not  devoted  I 
enpugi  lime  In  medical  schools  to 
eduraiing  liiliire  physli  lans  about 
till'  p,iinliil  iiiiih  that  ihrie  will  he 
p:ilirnis  they  will  mil  lie  nlile  In  save 
hut  wIkisc  needs  they  must  address 

Dr  Kevorkian  and  others 
L  oieu\lii|>  Ihe  riiuris  to 
I  lest  ihc  law.  nnd  the 
I  Mlrhlnan  Supreme 
'  Ciiiifi  ruled  this  week 
Hint  the  stale  may  Im 
IKi^e  rilmlnal  pcnallles  on  those  who 
assist  In  ■  suli  Idc 

Hut  we  nrrd  more  than  a  casehy- 
rase  testing  or  even  a  ruling  by  Ihe 
Ihiiied  Sialcs  Supicine  Court  II  wp 
oie  to  address  national  cnncerns  over 
liiiw  we  die  We  need  a  natlimol  cum 
niisslcin  Id  study  the  care  ol  the  termi 
nally  III  —  one  similar  lo  the  Preslden 
lial  (ommlsslon  that  in  1913  produced 
guidelines  on  when  lo  yvlthhold  life 
susiaming  ireatmem  Irom  dying  pa- 
llrnis  Roth  euthanasia  advocates  and 
iifilionents  would  participate,  bul  Ihe 
panel  would  be  primarily  concerned 
whh  the  larger  question  ol  the  care  ol 
Ihe  terminally  III.  Whatever  III  con- 
chiilons.  a  commlukm  wouM  educate 
Ihc  medical  proletilon  and  ihe  public 
and  help  ui  arrive  ai  ■  conicnaui.  U 
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Dying  of  Resentment 


By  Herbert  Hendin 

The  case  of  George  Oe- 
'hinr.  die  Manhattan 
edttor  wlio  cdooot- 
aged  and  fadlttated 
die  siddde  of  his  wif  e. 
Mynia  Lebov,  ex- 
plodes a  myth.  ChroaicaUy  01  and 
dependeu  people  who  say  they  want 
help  in  comodtting  suicide  are  not 
always  acting  out  of  free  choice.  Hie 
request  can  be  a  way  of  begging  for 
support. 

Ur.  Deiury  pleaded  guilty  last 
week  to  attf  mptfd  nurwlanghwr;  he 
could  be  sentenced  to  six  months  in 
prison.  But  our  society  should  plead 
guilty  as  well,  because  It,  too.  has 
abandoned  America's  Mynia  Lebovs 
and  George  Deiurys. 
Mr.  Oelury's  lawyer.  Benjamin 
.  Bra/maa.  said  his  dleu  accepted  a 
plea  bargain  because  he  feared  a 
jury's  reaction  to  excerpts  from  bis 
diary. 

In  excerpts  rel^sed  to  die  media. 
Mr.  Oelury  expressed  his  wish  to  be 
relieved  of  the  burden  of  canng  for 
his  S2-year-old  wife  who  was  suffer- 
ing from  multiple  sclerosis.  He 
wrote.  "You  are  sncUng  my  life  out 
of  me  like  a  vampire  and  nobody 
cares."  It  seems  that  his  desire  heav- 
ily influenced  her  decision  to  commit 
suicide  in  July  by  drinking  a  mixture 

Herbert  Hendin.  prvfessor  of  psychi- 
atry at  New  York  Medical.  College,  is 
executive  director  of  the  American 
Suiade  Foimdaxion. 


of  anddepressants,  water  and  honey. 

Mr.  Oelury's  despair  over  the  un- 
relieved drudgery  of  attending  to  his 
wife's  bodily  functions  and  emotional 
needs  reflects  a  widespread  despera- 
HOQ  among  the  seriously  (but  not 
necessarily  terminally)  ill  and  their 
Ikmllles. 

In  the  Netherlands,  where  assisted 
snlcide  and  euthanasia  are  common. 
■  1983  study  showed  that  more  re- 
quests for  euthanasia  came  from 
families  than  from  patients.  A  medi- 


When  patients 

ask  for  assisted 

suicide,  they  often 

don't  mean  it. 


cal  journal  told  of  a  woman  who  no 
taoger  wished  to  care  for  her  sick 
husband.  She  gave  him  a  choice  be- 
tween euthanasia  and  admission  to  a 
nursing  home.  Afraid  of  being  left  to 
the  mercy  of  strangers  in  an  unfa- 
miliar place,  he  chose  death.  A  doc- 
tor, although  aware  of  the  coercion, 
ended  his  life. 

My  four  years  of  research  on  as- 
sisted suicide  and  euthanasia,  large- 
ly in  the  Netherlands,  shows  that 
Dutch  docurs  called  In  such  case: 
usually  advocate  euthanasia.  They 
invariably  support  the  relatives'  de- 
sire to  be  free  of  the  burden  of  caring 


for  the  patient  My  work  also  shows 
that  acceptance  of  euthanasia  in  the 
Netherlands  has  reduced  interest  in 
alleviating  pain  and  suffering;  eu- 
dianasia  becomes  an  easier  alterna- 
tive —  even  when  a  person  is  not 
terminally  IIL 

A  patient  requesting  assisted  sui- 
cide is  often  ambivalent  The  request 
may  cloak  a  cry  for  reassurance  that 
one  Is  loved  and  valued  despite  phys- 
ical decline.  If  the  family  and  doctor 
don't  wish  to  listen,  the  patient  may 
become  trapped  by  the  request  and 
feel  that  he  or  she  has  no  choice. 

A  1989  Swedish  study  showed  Uiat 
when  cfaroiiically  III  patients  at- 
'  tempted  suldde.  their  overinirdened 
families  often  did  not  want  them 
resuscitated.  But  when  society 
stepped  In  and  relieved  the  family's 
burden  by  sending  in  home  care  help- 
ers, most  patients  wanted  to  live  and 
ttieir  families  wanted  them  to  live, 
too. 

In  America,  it  is  Ume  to  provide  a 
solution  —  affordable  home  care  — 
that  does  not  pit  patients  and  fam- 
ilies against  each  other.  We  need  to 
Insist  that  health  plans  routinbly  pro- 
vide home  care  like  nursing,  feeding, 
bathing  and  companionship.  Under 
Medicaid  and  Medicare,  such  help 
varies  by  state  and  should  be  made 
more  omsistently  accessible  to*  all. 
Mr.  DeLury  has  accepted  some 
responsibility  for  Myrna  Lebov's 
death.  Only  when  our  soaety  accepts 
its  share  of  responsibility  will  pa- 
tlmts  like  Ms.  Lebov  really  have  a 
choice.  □ 
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Selling  Death  and  Dignity 

by  Herbert  Hendin 


Advocates  use  case  descriptions  to  show  that  euthanasia  or 
assisted  suicide  is  sometimes  justifiable.  Yet  even  the  seem- 
ingly clearest  cases  can  prove  deeply  troubling. 


D 


xiiip  is  hard  to  market.  \bt- 
fi's,  iiiaii\  ic[)flle(l  bv  die 
iin.iije   (il   (loiiois  giving 

tlirii   p.iticMUs  l<-th.il  injec- 

lioiis.  lejeitcd  ftitli.iii.i<.ia  initiatives 

Herbert  Hendin  »  ii  ffivfixsor  of  l>s\rhiatr\: 
at  .Vni'  Ymk  Medical  (bllfse  and  the  exrcu- 
liw  direflm  oj  Du- .\inencan  Siiiruie Foun- 
dation. Xiv  )inti.  .\  ) 

Mertx-n  Mfiidin.    Scllnn;  UrjUi  .uid  Oiipiia." 


in  Washington  and  California.  Learn- 
ing I'roni  these  defeats.  Oregon  spon- 
^>rs  of  a  similar  measure  limited  it  to 
assisted  suicide,  while  still  existing  tlie 
patient  in  the  role  f;tniiliar  from  eu- 
thanasia advertising:  the  noble  indi- 
vidualist fighting  to  exercise  the  right 
to  die. 

.Although  both  assisted  suicide  and 
euthanasia  have  been  presented  as 
empowering  patients  bv  giving  tliein 
control  over  their  death,  assisted  sui- 
cide has  been  seen  as  protecting 


agamst  potential  medical  abuse  since 
the  flnal  act  is  in  tlie  pabent's  hands. 
Vet  opponents  see  Utile  protection  in 
assisted  suicide:  people  who  are  help- 
less or  seriouslv  ill  are  vulnerable  to 
influence  or  coercion  bv  phvsicians 
or  relatives  who  can  achieve  the  same 
ends  with  or  without  direct  action. 
How  could  advocates  coimteract  not 
onlv  images  of  lethal  phvsicians  but 
images  of  graspmg  relatives,  eager  to 
be  rid  of  a  burden  or  to  g;un  im  in- 
heritance bv  coercing  deaihr 

Supporters  of  assisted  Miicide  and 
euthanasia  have  found  the  ultimate 
marketing  technique  to  promote  tlje 
normalization  of  assisted  suicide  and 
euthanasia:  the  presentation  of  a  case 
history  designed  to  show  how  ueces- 
sarv  assisted  suicide  or  euthan.isia  was 
in  that  particular  instance.  Such  c;tses 
mav  relv  eiilier  on  nigliimansh  im- 
ages of  unneces-siirilv  prolonged  dv- 
ing  or  on  predictions  of  severe  dis- 
abilitv.  The  instance  in  which  it  is  felt 
that  most  would  agree  it  v\~as  desirable 
to  end  life  is  represented  as  tvpical. 
Those  who  participate  in  the  dead) 
(the  relauves.  the  euthanasia  advo- 
cates, the  phvsician)  are  celebrated  as 
enhancing  the  dignitv  of  tlie  patient, 
who  is  usuallv  presented  as  a  heroic, 
fully  independent  figure. 


RcpriHlucv'U  K  pcrmiN^i.^n  lri»m  the  Mnff/iev  Ctnitr  Rfpitn 
rho  Hj-ims:«  Ci-nur.  :.'.«  T'.w.  R,>jd.  Brunhlf  Mjnor.  NY  WPb. 
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Hastings  Center  Report.  May-June  1995 


How  iniicti  truth  is  there  in  lliis 
advertisiiigr  Does  tliis  actiiratelv  de- 
scribe what  happens?  Even  in  t;ises 
advocates  Ix-lieve  best  illiLstrate  d\e 
desirabilit\'  of  legiiUzing  ;issisted  sui- 
cide or  eiithan;isia.  there  is  ample 
mom  to  question  whedier  the  deadi 
administered  in  fact  realizes  the  pa- 
tient's wislies  and  meets  his  or  her 
needs.  Advocates'  desire  to  dnunatize 
these  model  <;ises.  moreover,  re^ 
quires  diat  tliev  lie  presented  in  some 
detail — and  this  creates  the  opportu- 
nity to  see  llie  discrepaiicv  l)et^veen 
iheoiv  iuid  pracuce  widi  regitrd  to 
assisted  suicide  and  eiiduuuisia. 

Death  on  Request 

Tlie  ultimate  attempt  to  nonnalize 
euthan;isia  in  the  Netherlands  and 
make  it  seem  ati  ordinarv  part  of 
evervd;iv  life  w.ls  the  shouing  in  die 
fall  of  1994  on  Dutch  tele\ision  of 
Death  on  Rftfiiisl.'  a  film  of  a  padeiit 
being  put  to  death  bv  euthanasia. 
Maarten  .N'cdeiluiist.  who  created 
the  film,  found  an  iigreeable  patient 
and  doctor  b\  contacting  die  Dutch 
\'olunt;irv  Eudian.isia .Sinierv. 

Tlie  patieui.  ('ees  ran  Wendel.  had 
been  di.igiiosed  as  haxiiig  amvotn> 
phic  latenil  s<eIerosis  in  June  1993: 
he  expres.sed  his  wish  fi>r  eiithan:tsia 
a  mondi  later.  Severe  mus<iilar  we.ik- 
iiess  confined  him  to  a  wheel  chair, 
his  sfieech  was  baielv  audible. 

.Vlinosl  7()0.(HM)  |x-<iple  s,m  the  first 
showing  of  ilu-  film  in  die  N'edier- 
lands.  .Siibsequendv.  die  right  to  show 
the  film  has  lieeii  aci)iiired  In  (ouii- 
ti  ies  throughoul  llie  world,  riinii- 
Tniif  Ijiv  excerpted  and  showed  a 
repi eseiiuitive  s<-gtueiit  lo  .American 
viewers  widi  a  xoiceovei  in  English. 
Sam  Donaldson  introduced  die  pro- 
gi~am  s;iviiig  that  it  liKik  no  sides  on 
the  issue  but  .idded.  "It  is  a  stor\  of 
courage  and  love."'  (In Iv  for  the  most 
gullible  \iewci. 

In  (joint  ol  l.u  i.  die  diKtor  \Mlfred 
\an  Oijen.  is  the  film's  most  signifi- 
cant person.  He  is  die  manager  who 
c;ui  make  "eventliing" — even  deadi — 
happen.  He  is  presented  as  someone 
who  has  accepted  die  burden  of  all 
phases  of  experience.  The  patient  is 
nearlv  invisible. 

Tlie  film  opens  with  a  chilh'  scene 
in  winter — uees  are  bare  of  leaves,  it 
is  cold.  wet.  inhospitable — not  a  bad 


ume  to  die.  In  an  undershirt  in  his 
badiroom.  the  doctor  combs  his  hair 
getung  ready  for  just  anodier  dav.  His 
encounters  will  include  treadng  a 
child  of  about  ten  months,  a  preg- 
nant woman  and  a  baby,  and  brinjjpg 
deadi  to  Gees.  The  purpose  of  the 
film  is  to  include  euthanasia  bodi  as 
part  of  his  dailv  burden  as  a  doctor 
and  as  the  natural  course  of  events. 

In  the  two  house  calls  van  Oijen 
makes  to  Gees,  of  most  interest  is  the 
tension  between  the  film's  professed 
message — that  iill  want  release  Irom 
illness,  the  patient  most  of  all — and 
the  message  conveyed  bv  what  is  actu- 
allv  filmed.  Tlie  relauonship  depicted 
is  between  van  Oijen  and  .\ntoinette. 
the  paUent's  wife,  who  has  called  the 
doctor  and  clearly  wants  her  husband 
to  die. 

Tlie  wife  appears  repulsed  bv  her 
husband's  illness,  never  touching 
him  during  their  conversadon  and 
never  permitting  Gees  to  answer  .anv 
quesuon  die  diKtor  asks  direcdy.  She 
"translates"  for  him.  aldiough  Cees  is 
at  diis  point  in  his  ilhiess  intelligible, 
.ible  to  communicate  verballv,  but 
slowlv.  and  able  to  tvpe  out  mess.iges 
on  his  computer  The  doctor  asks  him 
if  he  wants  euthanasia,  but  his  wife 
replies.  Wlien  Cees  begins  to  cr\.  die 
dtKlor  moves  sviiipatheticallv  toward 
him  to  touch  his  arm.  but  his  wife  tells 
the  doctor  to  move  awav  and  s;ivs  it  is 
better  to  let  him  crv  alone.  During  his 
weeping  she  conuniies  to  talk  to  die 
doctor  Tlie  doctor  at  no  ume  asks  to 
speak  to  Cees  alone:  neither  does  he 
.isk  if  anything  would  make  it  easier 
for  him  to  communicate  or  if  addi- 
nonal  help  in  his  c;ire  would  m;ike 
him  w~ant  to  live. 

Vimially  the  enure  film  is  set  up  to 
avoid  confronting  anv  of  the  patient's 
feelings  or  how  the  relationship  widi 
his  wife  affects  his  agreeing  to  die. 
Cees  is  never  seen  alone.  \'aii  Oijen  is 
obliged  to  obtain  a  second  opinion 
from  a  consult;int.  The  consultant, 
who  appears  well  known  to  the  tloc- 
tor.  also  makes  no  attempt  to  commu- 
nicate with  Cees  alone,  and  he  too 
permits  the  wife  to  answer  all  die 
questions  put  to  Cees.  When  die  con- 
sultant asks  the  pro  forma  question  if 
Cees  is  sure  he  wants  to  go  aliead. 
.Antoinette  answers  for  him.  TTie  con- 
sultant seems  uncomfortable,  asks  a 
few  more  questions,  and  leaves.  Tlie 


consultation  takes  practically  no  time 
at  all.  The  pharmacist  who  supplies 
die  ledial  medication — one  shot  to 
put  Cees  to  sleep  and  another  to  help 
liim  die — seems  only  anodicr  player 
in  this  carefully  orchestrated  event. 

.Antoinette  visits  die  doctor  to  .isk 
where  "we  stand."  She  wants  the 
eudianasia  over  with,  ("ees  has  set  sev- 
eral dates,  but  keeps  moving  them 
back.  Now  he  has  setded  on  liis  birth- 
day, and  thev  arrange  for  van  Oijen  to 
do  it  at  eight  o'clock  .ifter  Cees  cele- 
brates bv  drinking  .i  gla.ss  of  port. 
Cees  makes  a  joke  that  sleeping  is  a 
litde  death  but  this  time  his  ^leep  will 
he  a  lot  of  death.  \an  Oijen  tnes  to 
laugh  warmly.  .Antoinette  keeps  her 
distance  from  the  two  and  reniiirks 
that  the  dav  has  gone  slowlv  and  it 
seemed  eight  o'clock  would  never 
come. 

■Antoinette  helps  Cees  into  bed  in 
preparation  for  van  Oijen  to  adminis- 
ter the  first  shot.  \'an  Oijen  smiles, 
gives  die  injection,  .ind  explains  die 
medication  will  Like  .i  while  lu  put 
Ciees  into  a  deep  sleep.  .No  one  savs 
goodbve.  Onh  after  die  shot  h.is  put 
Oes  to  sleep  does  .Antoinelte  niiit- 
niur  somediing  to  her  husband.  She 
dien  moves  into  die  odier  room  with 
the  doctor  to  permit  Cees  to  sink  into 
a  deeper  sleep.  .After  .i  few  minutes, 
diev  return.  Wlien  the  doctor  wants 
lo  pl.ice  Cees  in  a  more  coniloi  labk- 
position,  she  wididiaws  .ig-.iin.  .Mtei 
die  second  shot  is  administered.  .An- 
toinette and  van  Oijen  sit  next  to  the 
lied,  both  holding  die  .irm  dial  h:is 
received  the  nijectioiis.  .Aiuoinette 
asks  if  this  was  good,  presumablv 
wanting  to  know  if  it  w;is  "good"  to 
kill  Oes.  \'aii  Oijen  iea.ssiires  her 
Tliev  leave  Oes  iUoiie  verv  quickJv. 
On  the  wav  into  die  next  room.  .An- 
toinette takes  a  note  Cees  wroie  t4i 
her  about  dieir  relationship  and  what 
it  meant  to  him  and  reads  it  to  the 
doctor  She  seems  lo  vs.iiit  to  convev 
to  him  tli.it  diev  in  fact  once  li.id  ;i 
relationship. 

From  the  beginning,  the  loneliness 
.ind  isolation  of  the  husband  haunts 
the  film.  Only  because  he  is  treated 
from  the  start  as  ;m  object  does  his 
death  seem  inevitable.  One  leaves  the 
film  feeling  that  death  with  dignirv 
requires  more  dian  effective  manage- 
ment: it  reqi.  res  being  accorded  per- 
sonhood  even  though  (me's  speech 


124 


Hoftings  Ctnter  Report,  May-Jum  1995 


is  slurred  or  one  needs  to  point  to 
letters  on  a  lx>ard  or  communicate 
through  writing  on  one's  computer. 
Tliroughout  the  film.  Cees's  wife  de- 
nies him  such  personhood.  as  does 
the  doctor,  who  ne\'er  questions  her 
control  over  all  of  the  patient's  com- 
munication and  even  the  doctor's 
communication  with  Cees.  The  doc- 
tor and  wife  took  awav  Oes's  person- 
hood  before  ALS  had  claimed  it. 

A  Good  Death  for  Louise 

An  article  featured  on  the  cover  of 
the  .Vrtc  Ymii  Times  i\lagnz.ine  in  the  fall 
of  1993  also  used  a  case  description  to 
try  to  prove  tlie  value  of  assisted  sui- 
cide to  an  American  audience. '  The 
article  described  the  assisted  suicide 
of  Louise,  a  Seattle  woman  whose 
death  w;is  arranged  by  her  doctor 
and  the  Reverend  Ralph  Mero.  head 
of  Compassion  in  Dving.  a  group  that 
champions  legalizing  assisted  suicide. 
Members  of  the  group  counsel  the 
terminallv  ill.  offer  advice  on  letlial 
doses,  convince  cautious  dtKtors  to 
become  involved,  and  are  present 
during  the  death.  .Mero  and  his  fol- 
lowers do  not  provide  tlie  me;uis  for 
suicide  I  the  patients  obtain  such  help 
from  dieir  tloctors)  and  claim  not  to 
encourage  tlie  patients  to  seek  suicide. 

Mero  arranged  for  a  I'lmt-i  reporter 
to  interview  Uniise  in  the  l.ist  weeks 
of  her  life,  otfeiing  l.oui>e  s  deatli  as 
an  illiLsuauoii  of  the  beiiefuial  effects 
of  tlie  org;uiiz;ition's  work.  Net  the 
account  serves  e(|uallv  to  illustrate 
how  assiste<l  suii  ide  made  botl)  life 
and  deadi  miserable  for  [.ouise. 

Louise,  who  was  referred  to  Mero 
bv  her  dcKtoi.  had  been  ill  VMth  i\n 
unnamed,  degenerative  neurological 
<lisease.  The  reporter  tells  us  that 
"Louise  had  menuoned  suicide  peri- 
odicallv  (lunng  her  six  vears  of  illness, 
but  tlie  subject  came  into  sudden  fo 
cus  111  .\Iav  <luring  a  somber  visit  to 
her  (locior's  odue."  As  Louise  re- 
counted it.  "l  leallv  wasn't  having  anv 
different  sviiipunns.  I  just  knew  some- 
thing had  changed.  I  looked  the  doc- 
tor light  in  the  eve  and  s;iid.  "I'm 
$l:irting  to  die.'  .\nd  she  said.  Tvc 
had  the  same  impression  for  a  couple 
ot  davs.' "  \i\  MRl  scan  confinned 
that  the  frontal  lobes  of  Louise's 
bram  had  liegun  to  deteriorate,  a  sign 
that  led  her  doctor  to  warn  Louise 


that  her  life  would  most  likely  be 
measured  in  months,  perhaps  weeks. 
Ix>iiise  said  her  doctor  explained  that 
"she  didn't  want  to  scare  me  .  .  .  she 
just  wanted  to  be  honest.  She  told  me 
that  once  the  disease  becomes  active, 
it  progresses  very  fast,  that  I  would 
become  mentally  incapacitated  and 
wouldn't  be  myself,  couldn't  care  for 
myself  anymore.  She  would  have  to 
look  into  hospice  care,  or  the  hospi- 
tal, or  some  other  facility  where  I 
would  stay  imtil  I  died." 

We  are  told  that  Louise  did  not 
hesitate  with  her  answer.  "I  can't  do 
that ...  I  don't  want  that"  The  report- 
er continues,  "Her  doctor,  Louise 
thought,  looked  both  sad  and  re- 
lieved. "I  know,  I  know,'  the  doctor 
said.  'But  it  has  to  come  from  you.'" 
Louise  makes  sure  that  they  are  both 
talking  about  suicide  and  says, 
"That's  what  I'd  like  to  do.  go  for  as 
long  as  I  can  and  then  end  it" 

What  has  happened  between 
Louise  and  her  doctor?  The  doctor's 
quick  affirmation  that  Louise  is  start- 
ing to  die,  even  before  the  MRI  scan 
confirms  her  decline,  is  disnirbing. 
She  prefaces  a  grim  description  of 
Louise's  prognosis  with  assurance 
that  she  does  not  want  to  scare  her 
Tlie  doctors  relief  when  Louise  indi- 
cates that  she  is  choosing  suicide  gives 
us  some  feeling  about  her  attitudes 
tow-ard  patients  in  Louise's  condition. 

.\s  the  accoimt  continues,  the  doc- 
tor indicates  that  she  would  be  willing 
to  help,  had  recenUv  helped  another 
patient  whom  Louise  knew,  and  said 
she  would  prescribe  enough  barbitu- 
rates to  kill  Louise.  To  avoid  legal 
trouble,  she  would  not  be  there  when 
Louise  committed  suicide.  Thev  ex- 
changed several  hugs  and  Louise 
went  home.  Tlie  doctor  called  Com- 
passion in  Dving  for  advice.  The  re- 
poner  quotes  the  doctor  as  saying 
about  contacting  Mero,  "I  was  ec- 
static to  find  someone  who's  doing 
what  he's  doing  ...  I  loved  the  fact 
tliat  there  were  guidelines." 

On  die  phone.  Mero  advises  the 
doctor  on  the  medication  to  pre- 
scribe and  then  visits  Louise,  suggest- 
ing that  he  is  prepared  to  help  Louise 
die  before  knowing  or  even  meeting 
her  or  in  anv  wav  determining  wheth- 
er she  meets  anv  guidelines.  When  he 
doe?  meet  Louise,  she  asks  him  at 
once  if  he  will  help  her  with  her  sui- 


cide 2tnd  be  there  when  she  does  it 
and  she  is  almost  tearfully  grateful 
when  he  says  yes.  He  repeats  many 
times  that  it  has  to  be  her  choice. 
Louise  affirms  that  it  is.  saving  that  all 
she  wants  "these  next  few  weeks  is  to 
live  as  peacefully  as  possible."  Louise 
seems  concerned  with  being  close  to 
others  during  her  final  time  and  with 
spending  what  is  left  of  her  life  in  an 
environment  of  loving  leave-taking. 

The  doctor  is  concerned  that 
Louise's  judgment  might  soon  be- 
come impaired:  "Tlie  question  is.  at 
what  point  is  her  will  going  to  be  af- 
fected, and,  if  suicide  is  what  she 
wants,  does  she  have  tlie  right  to  do  it 
when  she  still  has  the  will?"  The  doc- 
tor, like  Mero,  says  she  does  not  want 
to  influence  the  patient,  but  worries 
that  Louise  might  not  act  in  time.  "If 
she  loses  her  mind  and  doesn't  do 
this,  she's  going  into  the  hospital.  But 
the  last  thing  1  want  to  do  is  pressure 
her  to  do  this." 

\fet  the  closeness  before  dving  tliat 
Louise  seemed  to  want  is  lost  in  the 
flurry  of  activity  and  planning  for  her 
death  as  each  of  those  involved  with 
her  dving  pursues  his  or  her  own  re- 
quirements. At  a  subsequent  meeting 
of  Mero  and  Louise,  widi  Louise's 
mother  and  her  doctor  also  present. 
Mero  gives  Louise  a  checklist  in 
which  lie  reviewii  steps  to  be  taken 
during  the  suicide,  from  the  food  to 
be  eaten  to  how  the  doctor  would  call 
the  medical  examiner 

The  doctor  indicates  she  will  be  out 
of  town  for  the  next  week,  but  that 
she  has  told  her  panner  of  Louises 
plans.  "You  don't  have  to  wait  for  nie 
to  get  back."  she  tells  Louise,  hinting, 
the  reporter  tells  us.  Uiat  it  might  be 
a  good  idea  not  to  wait.  The  doctor 
was  more  direct  when  alone  with 
Louise's  mother  telling  her  tliat  she 
was  afraid  Louise  might  not  be  coher- 
ent enough  to  act  if  she  waited  past 
the  coming  weekend. 

The  doctor  and  .Mero  discuss  how 
pointed  thev  can  be  with  Louise, 
wanting  her  to  make  an  informed  de- 
cision without  frightening  her  into 
acting  sooner  than  she  was  readv. 
They  hoped  "she  would  read  be- 
tween the  lines."  Mero  assures  the  re- 
porter that  he  alwavs  wants  to  err  on 
tlie  side  of  caution.  Nonetheless,  .i 
few  davs  after  the  meeting,  Mero 
tailed  the  reporter  in  New  'York,  ask- 
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iiig  her  to  tome  id  S<Mtile  .us  soon  as 
possible.  He  kiiew  she  w;u>  planniiii; 
to  come  the  lollovMiij;  week,  but  lie 
warned  her  not  to  w.iit  that  lonR. 

The  reporter  leaves  ininiediatelv 
lor  Seattle  and  liiids  I.onise  in  a  de- 
bilitated condition.  .She  is  m  pain,  get- 
ting weaker,  and  speak-s  ortt-.uiting  to 


flicting  wishes — to  live  and  to  die — 
and  found  support  onlv  for  die  latter. 
T\\e  anxiety  of  her  doctor.  Mere,  her 
niotlier.  and  her  friend  lliat  lx)iiise 
might  change  her  mind  or  lose  her 
"will"  may  originate  in  their  desire  to 
honor  Louise's  wishes,  or  even  in 
their  own  view  of  what  kind  of  life  is 


If  death  with  dignity  is  to  be  a  fact  and  not  a  selling 
slogan,  surely  what  is  required  is  a  loving  parting  that 
aclmowledges  the  value  of  the  life  lived  and  affirms  its 
continuing  meaning. 


end  her  life  while  she  cm  still  be  in 
control.  She  sa\s  she  is  almost  readv. 
but  not  quite.  She  needs  about  a 
week,  mainlv  to  relax  and  be  with  lier 
motlier 

The  reporter  bliuted  out.  Vour 
doctor  feels  diat  if  \<)U  don't  .\ct  bv 
lliis  weekend  \(iu  m.i\  not  lie  .ible  to.' 
I  Jei  words  are  met  with  .1  wrenching 
silence  "  and  Louise,  looking  sharph 
at  her  niothei.  indicates  that  she 
hadn't  been  told  that.  Her  motJier 
siivs  geiitiv  th.it  is  w  li.ii  the  doctor  had 
told  her  Louise  looks  terrified  and 
her  inodier  lells  iiei  it's  Ok  to  be 
.ilraid.  "I'm  not  .liraitl.  I  just  feel  as  if 
evei  voiie  is  >jani,niig  "P  on  me.  pres- 
suring me.'  Louise  said.  "1  just  want 
some  lime." 

lA)uise's  moihei  w.is  '.^rowing  less 
lertaiii  lli.u  Loiiisr  'Mnild  aciualh 
lake  her  own  lile.  \\  hen  she  tned  to 
;iskhei  directJ\.  Louise  replied.  "I  feel 
like  It's  all  we  t  vei  l.ilk  .iboul."  .\ 
fiieiul  who  li.iii  .ii;;iee<l  to  lie  witll 
Louise  during  the  suicide  is  also  un- 
comlort.ible  with  Louise's  ambiva- 
leiue  bill  is  inclined  to  attnbute  her 
irriiabiliix  .uiil  niiceit.iint\  to  her 
inenuil  deiliiie.  Wliiii  Louise  indi- 
cates dial  she  \Miiild  w.iit  for  .\Iero  to 
1  elm  n  Irom  a  tn|>  .iiid  .isk  his  opinion 
on  hei  holding  on  loi  a  lew  davs.  die 
friend  indicates  iliat  diis  was  a  bad 
idea  since  the  change  in  her  nioixl 
miglil  be  missed  b\  someone  like 
Mero  who  did  not  know  her  well. 

Like  iiiaiix  people  in  extreme  situ- 
ations. Louise  has  expressed  two  con- 


worth  living,  but  eventuallv  overrides 
the  emotions  Louise  is  clearlv  feeling 
and  comes  to  affect  what  happens 
more  than  Louise's  will.  .Although 
those  around  her  art  in  die  name  of 
siipfKirting  Louise's  autonomy.  Louise 
begins  to  lose  her  own  death. 

Despite  predicuons.  Louise  makes 
it  dirough  die  weekend.  Over  the 
next  da\s  she  speaks  widi  Mero  bv 
phone,  but  he  tells  die  reporter  he 
kept  the  conversations  short  because 
he  w.is  uncomfortable  with  her  grow- 
ing dependence  on  his  opinion.  Nev- 
erdieless.  alter  a  few  such  conversa- 
tions, the  contents  of  which  ;ire  not 
revealed.  Louise  indicated  she  was 
readv;  diat  evening  Mero  came  and 
die  .issisted  suicide  was  performed.  .-V 
detailed  description  of  the  death 
scene  provides  the  beginning,  the 
end.  ;md  die  drama  of  die  published 
storv.  Louise  did  not  die  imniediatelv 
but  lingered  for  seven  hours.  Had  she 
not  died  from  the  pills.  Mero  sul> 
sequenth  implied  to  the  reporter,  he 
would  have  used  a  plastic  bag  t<i  stit- 
IcK'ate  her.  although  this  violates  the 
C  A)nipas.sioii  in  Dving  guidelines. 

Lvervone — Mero.  the  friend,  the 
mother,  die  doctor,  and  tlie  report- 
er— all  '.became  part  of  a  network 
pressuring  L>ouise  to  slick  to  her  deci- 
sion and  to  do  so  in  a  timelv  manner 
Tlie  death  was  virniallv  clocked  bv 
their  anxiet\-  that  she  might  want  to 
live.  Mero  and  die  doctor  influence 
die  feelings  of  die  mother  and  die 
friend  so  diat  the  issue  is  not  their 


warm  leave-taking  and  die  affection 
thev  have  had  for  Louise,  but  wliedi- 
er  thev  can  get  her  to  die  according 
to  die  time  requirements  of  Mero. 
die  doctor  (who  probablv  cannot  sLnv 
awav  indefinitely),  the  reporter  (who 
ha.s  her  own  deadlines),  .ind  the  dis- 
ease, w  hicli  turns  out  to  be  on  a  more 
flexible  schedule  than  previously 
diought.  Louise  is  explicit  that  the 
doctor,  niodier.  friend,  and  reporter 
have  become  instruments  of  pres- 
sure in  moving  her  along.  Mero  ap- 
pears to  act  more  siibdv  and  indi- 
recdv  dirough  his  effet  t  on  die  odiers 
involved  widi  Louise. 

Widiout  .1  deadi  diere  is.  of  course. 
no  story,  and  Mero  and  the  reporter 
have  a  stake  in  the  storv.  although 
Mero  has  criucized  Jack  Kevorkian  to 
the  reporter  for  wanting  publicity 
Tlie  doctor  develops  a  time  frame  tor 
Louise:  her  own  past  troubling  expe- 
rience with  a  patient  who  vvtis  a  friend 
seems  to  color  the  doctor's  need  to 
have  things  over  with  quickjv  and  in 
her  absence  if  possible.  Louise  is 
clearlv  frustrated  bv  not  having  stiiiie- 
one  to  talk  to  who  has  no  stake  in 
persuading  her 

Individuallv  and  collectively  tliove 
involved  engender  a  terror  in  Louise 
widi  which  she  must  struggle  alone, 
while  diev  reassure  each  other  that 
they  are  gmtihing  her  last  wishes. 
The  end  of  her  life  does  not  seem 
like  tleadi  witli  dignitv:  nor  is  dieie 
much  compassion  conveved  in  the 
way  Louise  w-,is  helped  to  die.  ("om- 
piission  is  not  an  e;i.sv  emotion  to  ex- 
press in  the  context  of  an  imminent 
loss.  It  re(]uires  diat  we  look  bevcind 
our  owTi  p.iin  to  lonvev  the  pimer 
and  meaning  ol  all  that  li.cs  yone  be- 
fore in  0111  lite  vvith  another  Al- 
diougli  the  mother  friend,  .md  physi- 
cian may  have  acted  out  of  g(Mid  in- 
tentions in  assisting  the  suicide,  none 
appears  to  have  honored  Louise's 
need  for  a  '"peacehil"  p.uting  None 
seems  to  have  Ix-en  able  to  .ic(  ept  the 
difliciilt  emotions  involved  in  loving 
someone  who  is  dvitig  aiul  knowing 
dicre  is  little  one  can  do  but  loiivev 
love  and  respect  for  the  life  diat  li.ts 
lieen  lived.  Tlie  effort  to  deal  with  the 
discomlbn  of  lx)uise"s  sinuition  seems 
to  drive  the  odiers  to  "do  stimething  ' 
to  eliminate  the  sittuition. 

Watching  someoi^e  die  can  be  in- 
toler.iblv  painful  U,    di<jse  who  care 
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lor  die  i>;iuent.  Tlieir  wish  to  li.ivf  it 
over  with  qiiicldv  is  iindersuiiuUible. 
Their  (eeliiiR  c;iii  Ijeronie  a  lorin  of 
pressure  on  the  ()atieiu  and  must  be 
separated  lioin  what  tlie  p.itient  acni- 
allv  w-.iMLs.  Tlie  patient  who  wants  to 
live  nntil  the  end  but  senses  liis  family 
cannot  tolerate  watching  him  die  is 
familiar  to  diose  who  care  for  the  ter- 
minallv  ill.  Once  those  close  to  die 
patient  decide  to  assist  in  the  suicide, 
iheir  desire  to  ha\e  it  over  with  can 
make  the  pressure  put  on  the  patient 
manv  times  greater  The  mood  of 
those  assisting  is  reflected  in  Mac- 
bedi's  famous  line.  "If  it  were  done 
when  us  done,  then  'twere  well  it 
were  done  quickly." 

Certainly  assisted  suicide — die  fact 
that  she  took  die  ledial  medication 
herself — offered  no  protection  to 
l^mise.  Short  of  actually  niiiidering 
her.  it  is  hard  to  see  how  her  doctor. 
.\lero.  her  modier  her  friend,  arid 
the  reporter  could  lia\e  done  more 
to  rush  her  toward  death.  Case 
xignettes  limited  to  one  or  t\vo  para- 
graphs describing  the  paiieiu  s  medi- 
cal SMiiptoms.  and  leaung  out  die  so- 
cial conievt  in  which  eudian.usia  is 
being  considered,  obscure  such  com- 
plex— and  often  subtle — pressures 
on  paueiiLs'  ".lutononious"  decisions 
to  seek  death. 

Empowerment  for  \Miom? 

Our  culture  supports  the  feeling 
dial  we  should  not  tolerate  situations 
we  caiinoi  loiiuol.  Deaih.'  .Vrnold 
ToMibee  h.is  said,  "is  un-Auierican. " 
Tlie  ph\si(ian  who  let-Is  a  viise  of  fiiil- 
uie  aiul  liilplessiu'ss  in  die  l.ue  of  iii- 
iiiiable  disease,  di  (he  lelalive  who 
(.uuiot  Ixar  du'  eiuouons  ol  loss  iuid 
separatK  iii.  tiiids  in  assisted  suicide  ;uid 
euihaiiasi.iaii  illusi<iii  ol  ni.istei  \  over 
the  disease  and  the  a<coinpail\ing 
feelings  of  helplessness.  IVtermining 
wluii  death  will  o<  i  iii  bet  dines  a  wav 
ol  dealiiii;  uiih  liiisiialion. 

Ill  die  selling  ol  .ussisied  suicide  and 
eudiaii.Lsia  words  like  'empoweinient" 
•Hid  "(ligiim  .ire  .issoci.iled  onlv  widi 
die  (  hone  loi  d\iiig.  liiii  who  is  being 
eiii[«>weied?  The  more  one  knows 
alxnit  iiidi\i(liial  c.ises.  die  more  ap- 
parent It  becomes  that  needs  other 
dian  tlu>se  of  the  pauent  often  pre- 
vail. ■■Empoweinient "  Hows  toward 
the  relatives,  die  dot  tor  who  offers  a 


speedy  way  out  if  he  cannot  offer  a 
cure,  or  die  acdvists  who  have  found 
in  deadi  a  cause  that  gives  meaning  to 
their  lives.  The  pauent,  who  may  have 
said  she  wants  to  die  in  the  hopie  of 
receiving  emouonal  reassurance  diat 
all  iiround  her  want  her  to  live,  may 
find  diat  like  Louise  she  has  set  in 
motion  a  prcxress  whose  momentum 
she  cannot  control.  If  deadi  widi  dig- 
nity is  to  be  a  fact  and  not  a  selling 
slog-an.  surelv  what  is  required  is  a 
loving  parting  diat  acknowledges  die 
value  of  the  life  lived  and  affirms  its 
conunuing  meaning. 

Euthanasia  advocates  try  to  use  die 
individual  case  to  demonstrate  that 
there  are  some  cases  of  rauonal  or 
justifiable  assisted  suicide  or  euthana- 
sia. If  they  can  demonstrate  that  there 
are  some  such  cases,  they  believe  diat 
would  jusufv'  legalizing  euthanasia, 

Tlieir  argument  recalls  Abraliain's 
approach  in  persuading  G<xl  not  to 
go  aliead  with  his  intenuon  to  destroy 
everyone  in  Sodom,  .\braham  asks  if 
it  would  be  right  for  God  to  destroy 
Sodom  if  there  were  fifty  who  were 
righteous  within  the  cit\'.  When  God 
agrees  to  spare  Sodom  if  there  were 
fift\  who  were  righteous,  .\brah;un 
asks  what  about  forty-five,  gradually 
reduces  the  number  to  ten.  and  gets 
God  to  spare  die  city  lor  the  time 
being  for  the  sake  of  die  ten, 

.\braliani.  however,  is  arguing  in  fa- 
vor of  saving  life:  we  want  him  to  suc- 
ceed and  ;ue  relieved  that  he  does. 
Euthanasia  advocates  are  arguing 
that  if  there  are  ten  cases  where 
euthan;isia  might  be  appropriate,  we 
should  legiilize  a  pracuce  that  is  likeh 
tc^  kill  dioiisands  inappropriately. 

The  ap|)eal  of  iissisted  suicide  and 
eutli;uiiisia  is  a  sviiiptom  of  our  lail- 
ure  to  develop  a  Ix-ttei  respons*-  to 
death  and  the  lear  of  intolerable  pain 
or  aruficial  prolongauon  of  life.  The 
United  States  needs  a  national  com- 
mission to  explore  and  develop  a  con- 
sensus on  the  care  and  ueauiient  of 
the  senouslv  or  terminallv  ill — a  sci- 
entific commission  similar  to  the 
President's  Commission  that  in  H)8:< 
gave  us  guidelines  about  forgoing 
life-sustaining  treaaiieni  widi  dviiig 
padents.  Work  of  a  wider  scope  needs 
to  be  done  now.  There  is  a  great  deal 
of  evidence  diat  doctors  are  not  siiffi- 
cientlv  trained  in  relieving  pain  and 
other  svmpti.  ns  in  die  terminalh  ill. 


Hospice  care  is  in  its  infancy.  We  have 
not  vet  educated  die  public  as  to  tlie 
choices  thev  have  in  refusing  or  ter- 
iiiinaung  treaunent  nor  has  the  metli- 
cal  profession  learned  how  liest  to 
avoid  setung  in  moUon  die  techiu)l- 
ogv  that  onlv  prolongs  a  painful  pro- 
cess of  dying,  .\iid  we  have  not  de- 
voted enough  dine  in  our  medical 
scluHils  oi  hospitals  to  educating  lu- 
ture  physicians  about  coming  lo 
terms  with  the  painful  truth  that 
diere  will  be  pauents  thev  will  not  be 
able  to  save  but  whose  needs  thev 
must  address. 

How  we  deal  with  illness,  age.  and 
decline  savs  a  great  deal  about  who 
and  what  we  are.  both  as  individuals 
and  as  a  society.  We  should  not  buv 
into  the  view  of  those  who  are  en- 
gulfed by  fear  of  death  or  bv  suicidal 
despair  that  death  is  the  preferred 
soludon  to  the  problems  of  illness, 
age.  and  depression.  We  would  be  en- 
couraging the  worst  tendencies  of  de- 
pressed padents,  most  of  whom  cm 
be  helped  to  overcome  dieir  condi- 
tion. Bv  rushing  to  ■normali/e" 
eudianasia  as  a  medical  opuoii  along 
with  accepung  or  refusing  treaunent, 
we  are  inevitablv  laving  die  ground- 
work for  a  culture  that  will  not  onlv 
turn  euthanasia  into  a  "cure"  for  Ac- 
pression  but  mav  prove  to  exert  a  co- 
ercion to  die  on  pauents  when  thev 
are  most  vulnerable.  Death  ought  to 
l>e  hard  to  sell. 
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Assisted  Suicide,  Euthanasia, 

£ind  Suicide  Prevention: 

The  Implications  of  the  Dutch  Experience 

Herbert  Hendin,  MD 

What  impact  would  legalization  of  assisted  suicide  and  euthanasia  have  on  our  ability  to 
treat  suicidal  patients  and  to  prevent  suicide?  Information  from  a  study  of  the  Dutch  expe- 
rience illustrates  how  legal  sanction  promotes  a  culture  that  transforms  suicide  into  as- 
sisted suicide  and  euthanasia  and  encourages  patients  and  doctors  to  see  choosing  death 
as  a  preferred  way  of  dealing  with  serious  or  terminal  illness.  The  extension  of  the  right  to 
euthanasia  to  those  who  are  not  physically  ill  further  complicates  the  problem.  So  too  does 
the  tendency  of  doctors  in  such  a  culture  to  begin  to  feel  that  they  can  make  decisions 
about  ending  the  life  of  competent  terminally  ill  patients  without  consulting  the  patient. 
"Normalizing"  suicide  as  a  medical  option  lays  the  groundwork  for  a  society  that  turns  eu- 
thfmasia  into  a  "cure"  for  suicidal  depression. 


Many  of  us  have  known  situations  in 
which  a  doctor  would  have  acted  hu- 
manely by  helping  a  terminally  ill  person 
die  in  the  final  weeks  of  an  illness.  Many  of 
us  have  also  seen  patients  whose  first  re- 
action to  the  knowledge  of  serious  illness 
and  possible  death  is  anxiety,  depression 
and  a  wish  to  die  (Hendin  &  Klerman, 
1993).  Whenever,  as  in  the  Netherlands,  or 
in  a  law  passed  by  Oregon  voters  in  1994 
(now  imder  a  preliminary  injunction  pend- 
ing a  trial  as  to  its  constitutionsdity)  there 
is  legal  sanction  for  assisted  suicide  for  pa- 
tients who  are  not  in  the  last  weeks  of 
their  life,  and  indeed  who  need  not  be  expe- 
riencing severe  discomfort  or  physical 
pain,  the  terminally  ill  become  hopelessly 
confused  with  those  who  are  not. 

My  observations  in  the  Netherltrnds, 
where  doctors  following  accepted  guide- 
lines, can  with  impunity  and  public  accep- 
tance practice  assisted  suicide  and  eutha- 
nasia, persuade  me  that  legalization  of 
these  practices  is  not  the  answer  to  the 
problems  of  those  confronted  with  serious 
illness  (Hendin,  1994a).  Legalization  also 


complicates  and  confuses  the  treatment  of 
patients  who  are  suicidal. 

De  facto  legalization  of  euthanasia  and 
assisted  suicide  exists  in  the  Netherlands 
(Gomez,  1991).  Although  the  criminal  law 
provides  punishment  for  euthanasia  and  a 
lesser  pimishment  for  assisted  suicide 
(Gevers,  1992),  the  same  code  stipulates 
that  there  can  be  exceptions  to  the  law  in 
special  circumstances.  In  a  series  of  cases 
over  20  years,  the  Dutch  courts  have  ruled 
that  assisted  suicide  and  euthanasia  are 
such  special  circumstances.  They  are  per- 
mitted by  a  physician  who  foimd  it  neces- 
sary to  put  the  welfare  of  his  patient 
above  the  law  which  formally  prohibits  as- 
sisted suicide  and  euthanasia  (Gomez, 
1991). 

The  Dutch  courts  and  the  Royal  Dutch 
Medical  Association  (KNMG)  have  estab- 
lished the  same  guidelines  for  physicians 
to  follow  whether  in  practicing  assisted 
suicide  or  euthanasia:  1)  voluntariness  — 
the  patient's  request  must  be  freely  made, 
persistent,  and  conscious;  2)  unbearable 
suffering  that  cannot  be  relieved  by  other 
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means;  and  3)  consultation  —  the  attend- 
ing physician  should  consult  with  a  col- 
league (KNMG,  1984).  Doctors  are  ex- 
pected to  report  cases  of  euthanasia  as 
deaths  due  to  "unnatural  causes"  with  the 
understanding  that  prosecutors  will  not 
prosecute  if  the  guidelines  were  followed. 

Few  cases  have  been  brought  to  trial. 
The  recommended  guidelines  are  not  fixed 
conditions  so  that  even  when  they  were 
not  followed,  judges  have  consistently  ex- 
onerated or  pardoned  physicians  (Gomez, 
1991).  A  statute  passed  last  year  codify- 
ing the  guidelines  provides  added  protec- 
tion for  doctors -but  not  for  patients 
(Hendin,  1994b). 

Over  the  past  20  years  practice  in  the 
Netherlands  has  moved  from  assisted  sui- 
cide to  euthanasia,  from  euthanasia  for 
the  terminally  ill  to  euthanasia  for  pa- 
tients who  are  chronically  ill,  from  physi- 
cal suffering  to  mental  suffering,  from 
voluntary  euthanasia  to  involuntary  eu- 
thanasia (ceilled  "termination  of  the  pa- 
tient without  explicit  request").  The 
Dutch  government's  own  commissioned 
research  documented  that  in  more  than 
one  thousamd  cases  a  year,  doctors  ac- 
tively caused  death  without  the  patient's 
request  (van  der  Maas,  van  Delders,  and 
Pijnenborg,  1992). 

The  rationale  for  such  extensions  has 
been  that  to  deny  the  right  to  die  with  as- 
sistance to  the  chronically  ill  who  will 
have  longer  to  suffer  than  the  terminally 
ill  or  to  those  who  experience  psychologi- 
cal pain  not  associated  with  physical  dis- 
ease is  a  form  of  discrimination.  Ending 
patients'  lives  without  their  request  has 
been  justified  as  necessitated  by  the  need 
to  make  decisions  for  patients  not  compe- 
tent to  choose  for  themselves. 


SUICIDE  IN  THE  NETHERLANDS 

The  Dutch  experience  illustrates  how  so- 
cial sanctions  promote  a  calture  that 
transforms  suicide  into  assisted  suicide 
and  euthanasia  and  encourages  patients 
and  doctors  to  see  assisted  suicide  and  eu- 
thanasia -  intended  as  an  unfortunate  ne- 


cessity in  exceptional  cases  -  as  almost  a 
routine  way  of  dealing  with  serious  or  ter- 
minal illness  and  more  recently  even  with 
grief.The  Dutch  like  to  point  out  that  they 
have  a  relatively  low  suicide  rate  and  that 
since  the  acceptance  of  euthanasia  that 
rate  has  not  increased,  but  dropped.  But 
many  of  the  cases  of  euthanasia  are  likely 
to  be  people  who  would  have  ended  their 
own  lives  if  euthanasia  were  not  available 
to  them.  This  was  certainly  one  of  the  jus- 
tifications given  by  Dutch  doctors  for  pro- 
viding such  help.  If  any  significant  per- 
centage of  the  euthanasia  cases  were  to  be 
included  among  the  suicides,  the  Dutch 
figure  would  rise  considerably. 

In  fact  the  figures  suggest  that  the  drop 
in  the  Dutch  suicide  rate  from  a  peak  of 
16.6  in  1983  and  1984  to  12.8  in  1992  (see 
Table  1)  may  well  be  due  to  the  availabil- 
ity of  euthanasia.  More  significant  than 
the  drop  is  the  fact  that  it  has  taken  place 
in  the  older  age  groups.  In  the  50-59  age 
group  the  rate  dropped  from  a  peak  of  2 1 . 5 
in  1984  to  14  in  1992.  Among  those  60-69 
the  rate  dropped  from  a  peak  of  23.2  in 
1982  to  14.5  in  1992.  Among  those  70  and 
over  the  rate  dropped  from  a  peak  of  31.3 
in  1983  to  19.9  in  1992.  These  are  remark- 
able drops  of  about  33%  in  these  3  groups. 
Of  the  1886  suicides  in  1993,  940  of  them 
were  in  the  three  older  age  groups.  Of  the 
1587  suicides  in  1992,  672  were  in  the 
three  older  age  groups.  The  drop  of  268 
suicides  in  the  three  older  age  groups  was 
primarily  responsible  for  the  drop  in  the 
Dutch  smcide  rate.  Comparing  the  five 
years  of  1980-1984  with  the  1988-1992 
years  provides  statistically  significant  ev- 
idence of  a  drop  in  the  older  age  groups 
that  is  not  due  to  chance.  These  are  the 
age  groups  containing  the  highest  num- 
bers of  euthanasia  cases  (86%  of  the  men 
and  78%  of  the  women)  and  the  greatest 
number  of  suicides  (see  Table  2). 

The  period  of  the  last  decade  is  the  pe- 
riod of  growing  Dutch  acceptance  of  eu- 
thanasia. It  seems  plausible  that  the  re- 
markable drop  in  the  older  age  groups  is 
due  to  the  fact  that  older  suicidal  patients 
are  now  asking  to  receive  euthanasia. 
Among  an  older  population  physical  ill- 
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Table  1 
Relative  Number  per  100,000  of  Corresponding  Community  15  Years  of  Age  or  Older 


Sex- 

T*— fol       ^_- 

Age 

group'' 

1  ocaj    — 

Year 

Male 

Female 

number    < 

15    16-19 

20-29 

30-39 

40-49 

50-59 

60-69 

>70 

1970 

15.3 

9.2 

12.2 

2.9 

6.6 

7.6 

13.2 

18.2 

21.0 

26.2 

1971 

15.3 

10.1 

12.7 

4.2 

6.7 

7.6 

12.4 

19.9 

20.4 

28.0 

1972 

15.3 

9.7 

12.5 

3.8 

7.1 

9.4 

13.0 

17.0 

21.9 

24.0 

1973 

15.1 

10.7 

12.9 

4.1 

6.9 

10.0 

13.6 

20.0 

20.0 

20.8 

1974 

16.5 

10.7 

13.5 

4.8 

8.5 

10.4 

15.3 

17.7 

21.6 

24.0 

1975 

16.1 

10.3 

13.2 

4.1 

8.9 

11.4 

14.7 

18.0 

18.3 

23.1 

1976 

17.3 

10.1 

13.6 

3.7 

9.0 

12.6 

13.8 

18.7 

19.3 

25.6 

1977 

16.9 

9.7 

13.3 

3.8 

9.8 

11.2 

15.1 

17.9 

18.3 

22.2 

1978 

16.0 

11.4 

13.7 

3.6 

11.1 

11.4 

15.0 

16.1 

23.5 

20.8 

1979 

16.7 

12.7 

14.7 

4.2 

9.9 

11.2 

18.3 

21.2 

21.6 

24.3 

1980 

18.4 

10.3 

14.3 

2.3 

12.0 

12.8 

14.7 

17.8 

21.5 

22.3 

1981 

18.8 

11.1 

15.0 

2.8 

11.3 

13.5 

16.0 

18.6 

22.4 

22.3 

1982 

19.3 

12.3 

15.8 

4.6 

11.4 

13.4 

17.5 

18.8 

23.1 

27.3 

1983 

20.7 

12.8 

16.6 

2.5 

12.2 

14.5 

17.4 

21.0 

23.2 

31.3 

1984 

20.6 

12.7 

16.6 

3.0 

12.0 

15.4 

18.1 

21.5 

22.3 

27.9 

1985 

19.8 

10.7 

15.2 

3.7 

12.6 

14.7 

15.1 

19.1 

20.6 

22.3 

1986 

18.7 

11.1 

14.8 

2.8 

11.5 

14.3 

16.6 

17.8 

19.7 

23.1 

1987 

19.1 

11.1 

15.0 

3.5 

11.9 

14.7 

15.9 

17.9 

19.6 

24.2 

1988 

17.9 

9.9 

13.7 

2.6 

10.7 

13.6 

14.0 

17.4 

17.0 

23.2 

1989 

17.6 

10.2 

13.8 

4.0 

10.9 

12.5 

14.3 

19.0 

19.6 

18.3 

1990 

17.1 

9.7 

13.3 

4.5 

9.6 

14.1 

13.9 

15.0 

16.2 

21.3 

1991 

17.2 

9.2 

13.1 

3.1 

9.9 

14.6 

12.9 

15.5 

15.5 

19.9 

1992 

17.2 

8.7 

12.8 

3.5 

9.5 

13.7 

13.7 

14.0 

14.5 

19.9 

Source.  Central  Bureau  of  Statistics,  revised  by  Central  Directory  for  the  Development  of  Scientific  Policy, 

July  1994. 

"Unknown  sex  included. 

"In  the  period  1970-1979.  the  CBS  registered  by  the  age  groups  of  15-20  and  21-29  years.  In  the  period 

1980-1992  the  age  groups  became  15-19  and  20-29  yetirs.  Because  of  this  change,  the  real  group  of  15-19 

years  will  be  slightly  less  and  the  real  group  20-29  will  be  slightly  higher  in  the  period  1970-1979. 

'Unknown. 


ness  of  all  types  is  common,  and  many 
who  have  trouble  coping  with  physical  ill- 
ness became  suicidal.  In  a  culture  accept- 
ing of  euthanasia  their  distress  may  be 
accepted  as  a  legitimate  reason  for  eutha- 
nasia. It  may  be  more  than  metaphorical 
to  describe  euthanasia  as  the  Dutch  cure 
for  suicide. 

Of  course  euthanasia  advocates  can 
mainteiin  that  making  suicide  unneces- 
sary for  those  over  50  who  are  physically 
ill  is  one  of  the  benefits  of  legalization,  not 
a  sign  of  its  abuse.  The  acceptance  of  such 
a  position  depends  on  whether  one  be- 
lieves that  there  are  alternatives  to  as- 
sisted suicide  or  euthanasia  in  dealing 
with  the  pain,  suffering,  and  depression  of 
older  people  who  become  ill. 


FEAR  OF  DEATH 

Depression,  anxiety  and  the  wish  to  end 
one's  life  quickly  are  often  first  reactions 
to  the  knowledge  of  serious  illness  amd 
possible  death.  In  studies  of  assisted  sui- 
cide and  euthanasia,  most  of  which  have 
been  done  in  the  Netherlands,  physicians 
reported  that  loss  of  dignity,  pain,  being 
dependent  on  others  were  the  reasons  pa- 
tients have  for  requesting  euthanasia  (van 
der  Maas,  van  Delders  and  Pijnenborg, 
1992).  The  fear  of  death  itself  is  not  men- 
tioned. 

Many  patients  and  physicians  displace 
anxieties  about  death  onto  the  circum- 
stances of  djfing-pain,  dependence,  loss 
of  dignity,  the  unpleasant  side  effects  re- 
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Table  2 
Number  of  Suicides  in  The  Netherlands  from  1970  to  1992 


Sex- 

Age  group' 

Total 

Year 

Male 

Female 

number 

Sl5 

16-19 

20-29 

30-39 

40-49 

50-59 

60-69 

>70 

Absolute  Number 

1970 

719 

439 

1158 

10 

39 

123 

121 

199 

232 

220 

213 

1971 

727 

489 

1216 

^c 

56 

130 

122 

188 

259 

216 

242 

1972 

740 

480 

1220 

— 

51 

141 

153 

198 

225 

235 

212 

1973 

738 

535 

1273 

14 

51 

163 

165 

205 

268 

217 

189 

1974 

815 

545 

1360 

9 

66 

175 

177 

232 

239 

238 

224 

1975 

810 

533 

1343 

— 

57 

187 

199 

223 

246 

203 

219 

1976 

885 

528 

1413 

— 

53 

190 

228 

211 

259 

215 

251 

1977 

871 

513 

1384 

- 

55 

206 

210 

232 

249 

205 

221 

1978 

841 

617 

1458 

— 

52 

230 

229 

233 

228 

264 

215 

1979 

884 

693 

1577 

- 

61 

206 

229 

284 

301 

242 

254 

1980 

981 

576 

1557 

4 

32 

281 

269 

231 

257 

241 

242 

1981 

1023 

627 

1656 

10 

35 

269 

293 

254 

268 

257 

245 

1982 

1063 

703 

1772 

9 

58 

272 

297 

281 

273 

270 

306 

1983 

1150 

736 

1886 

10 

31 

294 

328 

283 

306 

275 

359 

1984 

1160 

742 

1902 

9 

37 

293 

353 

302 

313 

268 

327 

1985 

1127 

633 

1760 

8 

46 

310 

343 

257 

278 

251 

267 

1986 

1076 

664 

1740 

6 

35 

288 

338 

288 

261 

243 

281 

1987 

1114 

670 

1784 

3 

45 

296 

344 

294 

263 

245 

294 

1988 

1054 

604 

1658 

8 

31 

270 

317 

271 

257 

214 

290 

1989 

1045 

629 

1674 

4 

47 

278 

292 

288 

283 

251 

231 

1990 

1021 

599 

1620 

7 

50 

246 

333 

289 

226 

197 

272 

1991 

1033 

578 

1611 

3 

32 

255 

349 

274 

236 

202 

260 

1992 

1041 

546 

1587 

3 

35 

245 

333 

299 

216 

190 

266 

Source.  Central  Bureau  of  Statistics,  revised  by  Central  Directory  for  the  Development  of  Scientific  Policy, 

July  1994. 

"Unknown  sex  included. 

'In  the  period  1970-1979,  the  CBS  registered  by  the  age  groups  of  16-20  and  21-29  years.  In  the  period 

1980-1992  the  age  groups  became  15-19  and  20-29  years.  Because  of  this  change,  the  real  group  of  15-19 

years  will  be  slightly  less  and  the  real  group  20-29  will  be  sUghtly  higher  in  the  period  1970-1979. 

'Unknown. 


suiting  from  medical  treatments.  Focus- 
ing on  or  becoming  enraged  at  the  process 
distracts  from  the  fear  of  death  itself. 

Confronting  such  fear  may  focus  a  pa- 
tient on  what  he  can  achieve  in  whatever 
life  can  still  offer.  A  few  years  ago,  a 
young  professioned  in  his  early  30's  who 
had  acute  myelocytic  leukemia,  was  re- 
ferred to  me  for  consultation.  With  medi- 
cal treatment,  Tim  was  given  a  25% 
chance  of  survival;  without  it,  he  was  told, 
he  would  die  in  a  few  months. 

His  immediate  eaction  was  a  desperate 
preoccupation  with  suicide  and  a  request 
for  support  in  carrying  it  out.  He  wiis  wor- 
ried about  becoming  dependent  and 
feared  both  the  symptoms  of  his  disease 


and  the  side  effects  of  treatment.  His  anxi- 
eties about  the  painful  circumstances  that 
would  surround  his  death  were  not  irra- 
tional, but  all  his  fears  about  dying  ampli- 
fied them. 

Once  Tim  and  I  could  talk  about  the 
possibility  or  likelihood  of  his  dying - 
what  separation  from  his  family  and  the 
destruction  of  his  body  meant  to  him  -  his 
desperation  subsided.  He  accepted  medi- 
cal treatment,  complained  relatively  little 
about  the  unpleasimt  side  effects,  and 
used  the  remaining  months  of  his  life  to 
become  closer  to  his  wife  and  parents.  Two 
days  before  he  died,  he  talked  of  what  he 
would  have  missed  without  the  opportu- 
nity for  a  loving  parting  (Hendin,  1994a|. 
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In  the  Netherlands  the  fear  of  death  can 
lead  to  the  premature  ending  of  life.  Even 
in  a  film  intended  to  promote  euthanasia, 
"Appointment  with  Death"  that  I  was 
shown  at  the  Dutch  Voluntary  Euthema- 
sia  Society  (K.A.  Productions,  1993),  I 
saw  such  an  example.  A  41 -year-old  artist 
was  diagnosed  as  HIV  positive.  He  had  no 
physical  symptoms,  but  had  seen  others 
suffer  with  them  and  wanted  his  physi- 
cian's assistance  in  dying.  The  doctor  com- 
passionately explained  to  him  that  he 
might  live  for  some  years  symptom-free. 
Over  time  the  patient  repeated  his  request 
for  euthanasia  and  eventually  his  doctor 
acceded  to  it.  The  patient  weis  clearly  de- 
pressed and  overwhelmed  by  the  news  of 
his  situation.  The  doctor  kept  establishing 
that  the  man  was  persistent  in  his  request, 
but  did  not  address  the  terror  that  under- 
lay it.  I  was  convinced  that  with  a  psycho- 
logically sensitive  physician  looking  for 
more  than  repeated  requests  to  die,  more 
likely  in  a  culture  not  so  medically  accept- 
ing of  euthan£isia,  this  man  would  not 
have  needed  to  die  when  he  did  (Hendin, 
1994a). 

If  the  ravages  of  illness  and  the  painful 
side  effects  of  treatment  were  not  accom- 
panied by  the  fear  of  imminent  death  they 
would  be  more  bearable  and  many  who 
choose  death  might  well  not  do  so.  Con- 
versely, if  life  were  so  structured  that  we 
all  knew  that  we  would  die  on  the  day  of 
our  85th  birthday,  but  live  in  good  health 
up  to  that  time,  it  is  likely  that  many  peo- 
ple would  kill  themselves  in  the  months  or 
years  prior  to  that  time  so  as  to  avoid  anx- 
iety over  the  inevitability  of  their  fate  and 
their  lack  of  control  over  it  (Hendin,  1994). 
Patients  are  not  alone  in  their  inability 
to  tolerate  situations  they  caimot  control. 
Lewis  Thomas  (1984)  has  written  insight- 
fully from  the  physician's  viewpoint  of  the 
sense  of  failure  and  helplessness  that  doc- 
tors may  experience  in  the  face  of  death. 
Such  feelings  might  explain  why  doctors 
have  such  difficulty  in  discussing  ter  ni- 
nal  illness  with  patients -a  majority  of 
doctors  avoid  such  discussions  while  most 
patients  would  prefer  frank  talk.  They 
might  also  explain  both  the  doctor's  ten- 


dency for  excessive  measures  to  maintain 
life  in  the  dying  as  well  as  the  need  to 
make  death  a  physician's  decision.  By  de- 
ciding when  patients  die.  by  making  death 
a  medical  decision,  the  physician  has  the 
illusion  of  mastery  over  the  disease  and 
the  accompanying  feelings  of  helpless- 
ness. The  physician,  not  the  illness,  is  re- 
sponsible for  the  death.  Assisting  suicide 
and  euthanasia  become  ways  of  dealing 
with  the  frustration  of  being  unable  to 
cure  the  disease  (Hendin,  1994a). 


ASSISTED  SUICIDE  FOR  DUTCH 
PSYCHIATRIC  PATIENTS 

How  Dutch  policies  translate  into  practice 
with  a  psychiatric  patient  are  evident  in  a 
case  that  has  received  a  good  deal  of  inter- 
national attention.  I  had  a  chance  to 
spend  a  number  of  hours  interviewing  the 
psychiatrist  involved  (Hendin,  1994a).  In 
the  spring  of  1993  a  Dutch  court  in  Assen 
ruled  that  Boudewijn  Chabot  was  justi- 
fied in  assisting  in  the  suicide  of  his  pa- 
tient a  physically  healthy  but  grief-stricken 
50-year-old  socied  worker  who  was  mourn- 
ing the  death  of  her  son  two  months  ear- 
lier. 

Chabot  had  accepted  his  patient,  to 
whom  he  gave  the  fictional  name  of  Netty 
Boomsma  (Chabot,  1993)  into  treatment 
in  the  summer  of  1991  with  the  under- 
standing, common  in  the  Netherlands, 
that  if  she  did  not  change  her  mind  about 
not  wanting  to  hve,  he  would  assist  in  her 
suicide.  Netty  appears  to  have  used  the 
agreement  to  mark  time  until  Chabot  felt 
obliged  to  fulfill  his  promise.  He  assisted 
in  her  suicide  a  little  over  two  months 
after  she  came  to  see  him,  about  four 
months  after  her  yotmger  son  died  of  can- 
cer at  20.  Her  first  son  had  killed  himself 
some  years  earlier  following  a  rejection  by 
his  girlfriend. 

Chabot  told  me  that  Netty's  marriage 
was  a  disaster  from  the  beginning.  She 
was  23  and  her  husband  was  28.  She  was 
not  really  in  love  but  married  her  husband 
to  get  away  from  an  impleasant  relation- 
ship with  a  domineering  mother  and  a 
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father  who  went  along  with  whatever  her 
mother  wanted.  Her  husband  believed  a 
women  should  stay  at  home  which  she  did 
for  a  while,  but  felt  in  a  cage  until  she  de- 
cided to  work  and  earn  her  own  money. 
Netty  told  Chabot  she  started  to  live  the 
day  her  first  child  was  bom.  The  child 
made  it  possible  for  her  to  be  something 
apart  from  her  disapproving  mother.  Six 
years  later  she  had  her  second  son.  When 
her  children  were  small  she  went  to  social 
work  school  at  night,  while  she  held  a  job 
which  she  enjoyed  during  the  day.  Netty 
continued  to  work  until  January  1990 
which  was  the  start  of  her  son's  chemo- 
therapy for  his  cancer. 

Netty's  husband  blamed  her  for  their 
first  son's  death  saying  she  was  responsi- 
ble for  his  education  so  was  responsible 
for  his  suicide.  He  would  beat  up  Netty 
when  he  was  dnmk.  She  would  leave  him, 
but  then  she  would  have  to  go  back  be- 
cause of  her  second  son.  She  planned  at 
one  point  to  kill  herself  and  her  second  son 
by  driving  into  a  canal,  but  felt  she  could 
not  take  his  life. 

Three  years  before  Netty's  death,  and  a 
few  weeks  after  her  father  died,  Netty  left 
her  husband  and  her  son  went  with  her. 
By  then  her  son  had  become  a  comfort  for 
her.  He  understood  her  grief  and  tried  to 
console  her.  Over  the  years  he  became 
more  important  to  her.  Since  his  death 
Netty  felt  that  although  not  a  religious  be- 
liever she  was  "pulled  to  her  boys." 

Chabot  had  been  told  by  Netty's  sister 
and  brother-in-law  that  although  Netty 
was  somewhat  better  than  when  her  first 
son  died  (she  had  been  hospitalized  at  that 
time)  her  energy  and  interest  in  many  ac- 
tivities, particularly  painting,  had  sub- 
sided and  never  returned  after  her  first 
son's  death.  Netty  bleuned  herself  for  not 
having  divorced  her  husbeind  earlier,  be- 
lieving that  had  she  done  so,  things  might 
have  been  different  and  her  son  might  not 
have  killed  himself. 

Chabot  described  the  case  in  a  written 
account  he  sent  a  number  of  colleagues. 
Although  two  did  not  think  he  should  go 
forward  and  felt  bereavement  therapy 
was  indicated,  an  expert  in  bereavement 


therapy  thought  it  was  futile  and  the  ma- 
jority agreed  that  Chabot  should  proceed. 
None  felt  it  was  necessary  to  actually  see 
the  patient. 

Chabot  described  the  scene  the  night  he 
assisted  in  Netty's  death.  He  went  with  a 
colleague  to  Netty's  home  and  Netty  had 
a  friend  with  her.  She  said  she  wanted  to 
go  ahead.  She  asked  to  do  it  in  the  room  of 
her  younger  son  and  on  his  bed.  They  all 
went  upstairs  and  he  gave  her  a  liquid  as 
well  as  some  capsules  that  a  pharmacist 
had  prepared  for  him.  She  opened  the  cap- 
sules as  she  had  been  advised  and  put 
them  in  some  yogurt.  Jokingly  she  asked 
him  if  he  could  not  have  given  her  some 
capsules  before  to  practice.  She  sat  down 
on  the  bed  and  asked  them  to  turn  on  the 
record  player  which  played  a  Bach  flute 
sonata  that  had  been  played  at  her  son's 
funeral.  She  took  the  glass  and  drank  the 
liquid  saying  that  it  was  not  too  bad. 
While  the  music  was  playing  Netty  kissed 
a  photograph  of  her  two  sons  that  was 
next  to  the  bed.  She  asked  her  friend  to  sit 
next  to  her.  Her  friend  was  stroking  her 
hair.  Netty  said  she  had  made  a  great  ef- 
fort to  fix  her  hair  and  her  friend  was 
messing  it  up.  The  friend  replied  she 
would  make  it  beautiful  later.  To  Chabot, 
Netty  said,  "why  do  young  kids  want  sui- 
dde,"  thinking  of  her  son.  He  recalled  say- 
ing to  her  after  five  minutea,  "think  of 
your  boys."  In  seven  minutes  she  lost  con- 
sciousness while  being  held  by  her  friend. 
Then  she  slept.  Her  heart  stopped  in  one 
half  hour. 

Chabot  insisted  that  Netty  was  not  de- 
pressed, was  not  a  patient,  but  simply  a 
grieving  woman  who  wanted  to  die.  Al- 
though Netty  had  not  exhibited  the  sad 
affect  associated  with  depression,  pa- 
tients obsessively  bent  on  suicide  often  do 
not.  In  the  loss  of  pleasure  that  Netty  ex- 
perienced in  activities  she  previously  en- 
joyed, Netty  surely  met  that  aspect  of  the 
criteria  established  for  the  diagnosis  of  de- 
pression. In  the  sense,  hrwever,  that  any 
therapy  would  have  required  chfdlenging 
the  premises  under  which  she  came,  and 
would  probably  have  also  included  some 
trial  on  medication,  no  therapy  could  be 
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said  to  have  been  undertaken  with  Netty 
so  one  can  understand  why  Chabot  does 
not  regard  her  as  a  patient. 

Chabot  stated  that  if  he  did  not  agree  to 
her  terms  she  would  have  never  come 
back.  She  had  also  threatened  to  take  mat- 
ters into  her  own  hands.  I  asked  why  if  she 
did  not  follow  his  prescription  for  treat- 
ment, he  would  feel  obliged  to  follow  hers. 
Certainly  at  the  end  he  seemed  to  be  suc- 
cumbing to  blackmail. 

Chabot  and  a  number  of  other  Dutch 
therapists  believe  there  is  an  obligation  to 
assist  in  the  suicide  of  a  suicidal  patient  if 
treatment  has  not  succeeded.  They  point 
to  cases  that  they  had  been  able  to  involve 
in  psychotherapy  because  of  the  promise 
that  if  treatment  did  not  work  they  would 
assist  in  their  patients'  suicides.  Most 
therapists,  however,  find  that  such  pa- 
tients can  be  involved  in  therapy  without 
such  a  promise  by  making  it  clear  that 
they  accept  suicidal  feelings  as  part  of  the 
therapy,  are  not  uncomfortable  or  fright- 
ened by  them,  and  will  not  go  to  any 
lengths  to  stop  the  patient's  suicide,  con- 
vejdng  that  ultimately  the  patient  is  re- 
sponsible for  being  alive. 

Many  suicidal  patients  come  into  ther- 
apy with  sometimes  conscious,  but  often 
unconscious  fantasies  that  caist  the  thera- 
pist in  the  role  of  their  executioner.  Netty 
seemed  to  be  such  a  patient;  both  she  and 
Chabot  experienced  a  closeness  in  her 
death.  A  commitment  on  the  therapist's 
part  to  become  executioner  if  treatment 
fails  plays  into  and  reenforces  these  fanta- 
sies. It  may  also  play  into  the  therapist's 
illusion  that  if  he  cannot  cure  the  patient 
no  one  else  can  either. 

Some  therapists  also  seem  to  have  en- 
tered into  the  patient's  fantasy  of  death  as 
a  reunion.  Chabot's  conunent  to  Netty 
right  before  her  death  that  she  should 
think  about  her  boys  suggests  that  he  too 
saw  her  death  metaphorically  as  a  return 
to  her  lost  children.  By  metaphorizing 
death  as  something  other  than  death,  it  is 
made  to  appear  an  attractive,  fairytale- 
like option.  But  such  metaphors,  like 
fairytales,  contain  beneath  the  surface 
some  of  the  most  tormented  and  savage 


emotions  there  are.  Not  treating  Netty  as 
a  patient,  but  as  a  devoted  mother  whose 
desire  to  join  her  boys  in  death  was  not  a 
sign  of  her  disturbance  but  a  legitimate 
and  realizable  goal  makes  it  impossible  to 
explore  her  guilt  toward  her  children  and 
her  need  for  punishment. 

From  what  Chabot  was  able  to  elicit  in 
sessions  with  Netty,  bereavement  coun- 
seling was  likely  to  fail  with  her,  but  psy- 
chotherapy less  narrowly  focused  might 
succeed.  Netty's  personality  problems  far 
anteceded  her  bereavement.  She  said  she 
became  a  person  only  when  her  first  son 
was  bom  and  stayed  alive  only  for  the 
sake  of  her  second  son. 

Netty  needed  someone  who  could  tell 
her  in  a  firm  but  kind  way  that  she  never 
really  lived  for  herself  and  that  it  was  not 
too  late  to  try.  She  could  always  kill  her- 
self but  she  ought  to  give  life  a  chance 
first.  Netty's  guilt  over  her  first  sons  sui- 
cide had  sources  that  were  deeper  than  her 
failure  to  have  gotten  a  divorce.  Caring  for 
her  second  son  seems  to  have  had  some- 
thing of  the  quedity  of  an  atonement.  One 
suspects  that  if  therapy  provided  her  with 
the  opportunity  to  understand  her  rela- 
tionship to  her  sons  before  deciding  to  join 
them  in  death,  it  might  have  engaged  her. 

No  one  should  underestimate  the  grief 
of  a  mother  who  has  lost  a  beloved  child, 
but  neither  should  one  ignore  the  many 
ways  life  offers  to  deal  with  the  feelings  of 
loss,  guilt  and  pain  a  child's  death  is  likely 
to  arouse.  The  Dutch  like  to  present  pa- 
tients with  concrete  alternatives.  For 
Netty,  my  suggestion  would  be  to  utilize 
her  skills  as  a  social  worker  and  involve 
her  in  a  facility  or  project  devoted  to 
youth  suicide  prevention.  Her  last  words 
to  Chabot,  "why  do  young  kids  want  sui- 
cide," suggest  that  work  that  permitted 
her  to  deal  with  that  question  might  have 
meaningfully  engaged  her  in  a  way  that 
would  have  been  more  positive  for  her  as 
well  as  for  those  she  might  have  helped.  In 
any  case  with  or  without  help  time  alone 
was  likely  to  have  altered  her  mood. 

The  Dutch  Supreme  Court  which  ruled 
on  the  Assen  Case  in  Jime  1994  agreed 
with  the  lower  courts  in  affirming  that 
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mental  suffering  can  be  grounds  for  eutha- 
nasia, but  found  Chabot  guilty  of  not  hav- 
ing had  a  psychiatric  consultant  actually 
see  the  patient.  Although  the  court  ex- 
pressed the  belief  that  a  consultant's  di- 
rect contact  with  a  patient  was  particu- 
larly necessary  in  the  absence  of  physical 
illness,  it  imposed  no  punishment  since  it 
felt  that  in  all  other  regards  Chabot  had 
behaved  responsibly.  The  case  was  seen  as 
a  triumph  by  euthanasia  advocates  since 
it  legally  established  mental  suffering  as  a 
basis  for  euthanasia.  Since  the  consulta- 
tion can  easily  be  obtained  from  a  sympa- 
thetic colleague,  it  offers  the  patient  little 
protection. 

In  another  well-publicized  psychiatric 
case,  described  in  a  Dutch  psychiatric 
journal  (Schudel,  Nolen,  van  Dijk  and  Su- 
torius,  1993),  a  patient  who  was  chroni- 
cally depressed  with  major  depressive  epi- 
sodes in  which  he  was  psychotic  was, 
between  psychotic  episodes,  assisted  in 
his  suicide  by  his  psychiatrist.  The  justifi- 
cation for  acceding  to  the  patient's  re- 
quest had  been  that  he  had  not  responded 
to  treatment,  that  his  suffering  was  un- 
bearable and  that  in  between  the  major  de- 
pressive psychotic  episodes  he  was  compe- 
tent. 

The  acceptance  of  euthanasia  for  psy- 
chiatric patients  who  are  suicidal  seems 
the  inevitable  consequence  of  allowing 
such  criteria  as  "competence"  and  "intoler- 
able suffering"  to  determine  the  outcome 
rather  than  sound  clinical  judgment.  The 
psychiatrist  in  some  of  the  psychiatric 
cases  is  in  the  position  of  working  to  pre- 
vent suicide  until  the  patient  asks  for  his 
assistance  in  committing  suicide  and  then 
the  rules  of  the  game  change  and  he  nego- 
tiates with  the  patient  as  to  whose  ap- 
proach is  best. 

Seriously  suicidal  patients  want  sui- 
cide. In  a  society  that  makes  euthanasia 
accessible  for  them  they  will  be  harder  to 
treat,  not  easier.  Many  of  them  fantasize 
clo  eness  in  death  with  a  person  who  kills 
them.  When  psychiatrists  and  general 
practitioners  have  complementary  fanta- 
sies, euthanasia  fulfills  their  needs  as 
much  as  the  patient's. 


Dutch  practice  ignores  what  we  know  of 
complex  dynamics  of  the  relation  between 
the  treatment  of  the  suicidal  and  the  de- 
sire of  some  who  are  seriously  ill  to  end 
their  lives.  Suicidal  patients  are  prone  to 
make  conditions  on  life  that  life  cannot 
fulfill:  "I  won't  live  if  I  can't  be  in  control", 
.  .  .  "without  my  husband,"  "...  if  I  lose 
my  looks,  power,  prestige  or  health,"  or  "if 
I  am  going  to  die  soon"  (Hendin,  1982). 
Depression,  often  precipitated  by  dis- 
covering a  serious  illness,  exaggerates  the 
tendency  toward  seeing  problems  in 
black-or- white  terms  (Hendin  and  Kler- 
man,  1993).  Although  clinical  and  re- 
search experience  confirm  that  the  over- 
whelming majority  of  suicidal  patients 
including  the  terminally  ill  suffer  from  a 
depression  that  can  be  treated  (Brown, 
Henteleff,  Barakat  and  Rowe,  1975),  when 
a  patient  finds  a  doctor  who  shares  the 
view  that  life  is  only  worth  living  if  certsun 
conditions  are  met,  the  patient's  rigidity  is 
reinforced  (Hendin,  1994a). 

THE  REMMELINK  REPORT 

Despite  accepting  euthanasia,  the  Dutch 
did  not  find  hard  facts  about  it  easy  to 
come  by.  Estimates  of  the  number  of  eu- 
thaneisia  cases  ranged  from  five  thousand 
to  twenty  thousand  of  the  130,000  deaths 
in  the  Netherlands  each  year.  Charges 
that  involuntary  euthanasia  was  wide- 
spread were  made. 

To  ascertain  actual  Dutch  medical  prac- 
tice regarding  euthanasia,  a  government 
commission,  headed  by  Professor  Jan  Re- 
mmelink,  arranged  a  remarkable  study  of 
the  problem  by  investigators  at  Erasmus 
University  in  which  physicians  were 
granted  anonymity  and  immunity  from 
prosecution.  The  Remmelink  Report 
found  that  49,000  deaths  in  the  Nether- 
lands each  year  involve  a  medical  decision 
at  the  end  of  life  (MDEL).  95%  of  these 
MDEL  cases  involve,  in  equal  numbers, 
either  withholding/discontinuing  life  sup- 
port, or  the  alleviation  of  pain  and  symp- 
toms through  medication  that  might  has- 
ten death.  Frank  euthanasia  was  the 
cause  of  death  in  2,300  i.e.  in  2%  of  all 
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Dutch  deaths.  Assisted  suicide  was  rela- 
tively uncommon,  occurring  some  400 
times  per  year.  Over  50%  of  Dutch  physi- 
cians admitted  to  practicing  euthanasia, 
with  cancer  patients  being  the  majority  of 
their  cases.  Only  60%  of  doctors  kept  a 
written  record  of  their  cases,  and  only 
29%  of  doctors  filled  out  the  death  certifi- 
cates honestly  in  euthanasia  cases  (van 
der  Maas,  van  Delders,  Pijnenborg,  1991). 

That  it  is  often  the  doctor  and  not  the 
patient  who  determines  the  choice  for 
death  was  underlined  by  the  Remmelink 
Report's  documentation  of  cases  in  which 
there  has  been  "termination  of  the  patient 
without  explicit  request"  (van  der  Maas, 
van  Delders  and  Pijnenborg.  1992).  The 
term  "involuntary  euthanasia,"  disturbing 
to  the  Dutch,  is  avoided  by  their  definition 
of  euthanasia  as  the  ending  of  the  life  of 
one  person  by  another  at  the  first  person's 
request.  If  life  is  terminated  without  re- 
quest they  consider  it  not  to  be  euthanasia 
(Borst-Eilers,  1992).  "Involuntary  eutha- 
nasia" seems,  however,  to  have  a  far  less 
Orwellian  connotation  than  "termination 
of  the  patient  without  explicit  request." 

In  the  1,000  cases  referred  to  earlier 
where  physicians  admitted  they  had  ac- 
tively caused  or  hastened  death  without 
any  request  from  the  patient,  the  impossi- 
bility of  treating  pain  effectively  was 
given  as  the  reason  for  killing  the  patient 
in  only  30%.  The  remaining  70%  were 
killed  with  a  variety  of  different  justifica- 
tions ranging  from  "low  quality  of  life"  to 
"a  therapy  was  withdrawn  but  the  patient 
did  not  die."  27%  of  physicians  indicated 
that  they  had  terminated  the  lives  of  pa- 
tients without  a  request  from  the  patient 
to  do  so;  another  32%  could  conceive  of  do- 
ing so  (van  der  Maas,  van  Delders  and  Pij- 
nenborg, 1992). 

Other  forms  of  hastening  death  without 
the  patient's  consent  are,  according  to  the 
Report,  common  practice  in  the  Nether- 
lands. In  over  4,000  cases  the  doctor's  ex- 
plicit intention  in  administering  pain  med- 
ication or  withdrawing  or  withholding 
treatment  was  to  shorten  life;  in  eilmost 
11,000  cases  this  was  a  secondary  goal." 
In  over  half  of  the  49,000  MDEL  cases. 


apart  from  the  euthanasia  cases,  decisions 
that  might  or  were  intended  to  end  the  life 
of  the  patient  without  consulting  the  pa- 
tient. In  about  80%  of  these  cases  physi- 
cians gave  the  patient's  impaired  ability 
to  communicate  as  their  justification. 
This  left  about  5,000  cases  in  which  physi- 
cians made  decisions  that  might  or  were 
intended  to  end  the  lives  of  competent  pa- 
tients without  consulting  them. 

In  13%  of  these  cases,  physicians  who 
did  not  communicate  with  competent  pa- 
tients concerning  MDELs  that  might  or 
were  intended  to  end  their  lives  gave  as  a 
reason  for  not  doing  so  that  they  pre- 
viously had  some  discussion  of  the  subject 
with  the  patient.  Yet  it  seemed  incompre- 
hensible that  the  physician  would  termi- 
nate the  life  of  a  competent  patient  on  the 
basis  of  some  prior  discussion  without 
checking  if  the  patient  still  felt  the  same 
way.  One  could  only  conjecture  that  the 
physician,  actually  knowing  that  the  pa- 
tient would  not  agree  or  had  changed  his 
mind,  did  not  want  to  hear  the  answer  be- 
cause he  felt  it  appropriate  to  end  the  pa- 
tient's life  and  to  do  so  after  a  negative  re- 
ply would  amount  to  murder.  Another 
possibility  was  that  the  physician  was  jus- 
tifying the  death  by  stretching  the  pa- 
tient's prior  statement  which  may,  accord- 
ing to  the  study,  have  been  no  more  than 
an  urgent  request  for  pain  medication. 

Physicians  were  not  challenged  with  re- 
gard to  explanations  in  the  study.  Indeed 
their  not  being  challenged  was  a  necessary 
condition  to  secure  the  cooperation  of  the 
KNMG  and  the  participating  doctors.  I 
had  the  impression  that  the  study's  inter- 
viewers, who  were  primarily  physicians, 
were  questioning  their  colleagues  in  a 
somewhat  collegial  manner,  a  limitation  of 
this  otherwise  valuable  report  (Hendin. 
1994a). 

Some  euthanasia  advocates  defend  the 
need  for  doctors  to  make  decisions  to  end 
the  lives  of  competent  patients  without 
discu.*-  jion  with  them.  One  euthanasia  ad- 
vocate gave  me  as  an  example  a  case 
where  a  doctor  had  terminated  the  life  of  a 
nun  a  few  days  before  she  would  have  died 
because  she  was  in  excruciating  pain,  but 
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her  religious  convictions  did  not  permit 
her  to  ask  for  death.  He  did  not  argue, 
however,  when  asked  why  she  should  not 
have  been  permitted  to  die  in  the  way  she 
wanted. 

Other  advocates  admit  that  a  system  in 
which  doctors  become  used  to  playing  a 
predominant  role  in  making  decisions 
about  ending  life  encourages  some  to  feel 
entitled  to  make  decisions  without  con- 
sulting patients.  Many  of  the  profession- 
als who  are  advocates  of  euthanasia  con- 
ceded that  abuses  were  common.  In  their 
published  articles,  however,  they  do  not 
admit  this  since  they  see  the  issue  of  eu- 
themasia  as  caught  in  a  politiced  struggle 
in  which  conceding  abuses  would  give  am- 
munition to  those  in  government  who  are 
critical  of  the  system. 

Many  Dutch  psychologists  and  psychia- 
trists were  privately  critical  of  Chabot's  as- 
sistance in  the  suicide  of  Netty  Boomsma. 
That  assisted  suicide  and  euthanasia  are  ad- 
vocated and  supported  by  both  the  medical 
and  legal  establishments  makes  it  difficult 
for  them  to  say  so  publicly  or  in  writing;  only 
one  has  done  so  (Koerselman  1994). 


DISCUSSION 

Virtually  all  Dutch  advocates  of  euthana- 
sia familiar  with  the  United  States  see  our 
legalizing  euthanasia  as  unwise  for  a  veu-i- 
ety  of  reasons.  From  their  perspective,  the 
United  States  is  not  characterized  by  ei- 
ther a  legal  or  medical  system  that  fosters 
social  harmony,  but  instead  pits  one  pro- 
fession against  the  other.  They  believe  the 
tendency  of  American  patients  in  general 
to  litigation  would  make  euthanasia  a 
nightmare  for  physicians.  They  cite  social 
and  economic  disparities  in  health  care  as 
another  source  of  contention  and  recognize 
that  without  comprehensive  care  for  the 
sickly  poor  and  the  elderly,  euthanasia  will 
tend  to  become  their  only  option.  The 
Dutch  believe  their  hospitals  are  not  sub- 
ject to  the  economic  pressure  to  get  rid  of 
the  terminally  ill  that  would  be  present  in 
this  country.  The  relative  absence  of  the 
family  doctor,  the  core  of  medical  practice 


in  the  Netherlands,  eliminates  what  the 
Dutch  perceive  as  a  major  source  of  patient 
protection.  Further  contaminating  the 
process  in  the  United  States  would  be  the 
difficulty  of  preventing  the  profit  motive 
from  making  euthanasia  and  assisted  sui- 
cide a  lucrative  business. 

Yet  even  a  more  equitable  health  care 
system  and  twenty  years  of  experience 
have  not  protected  the  Dutch  from  the 
abuses  of  their  system.  In  our  country  pro- 
posals for  legislation  have  been  hastily  in- 
troduced to  a  public  with  little  opportunity 
to  develop  an  informed  consensus. 

The  law  recently  passed  in  Oregon  would 
permit  doctors  to  prescribe  lethal  drugs  to 
patients  judged  to  be  in  the  last  six  months 
of  life.  It  is  not  just  that  it  is  impossible  to 
predict  with  certainty  that  a  patient  has 
only  six  months  to  live,  making  mistaken 
or  falsified  predictions  inevitable.  Any  law 
that  permits  assisted  suicide  when 
patients  are  neither  in  pain  nor  immedi- 
ately about  to  die  will  encoiu-age  people 
who  fear  death  to  take  a  quicker  way  out. 

Under  the  Oregon  law,  Tim,  the  patient 
with  acute  myelocytic  leukemia,  would 
probably  have  asked  a  doctor's  help  in  tak- 
ing his  own  life.  Because  he  was  mentally 
competent  and  did  not  meet  the  clinical  cri- 
teria for  a  diagnosis  of  depression,  he 
would  have  qualified  for  assisted  suicide 
and  would  surely  have  found  a  doctor  who 
would  agree  to  his  request. 

Since  the  Oregon  law,  using  guidelines 
like  those  in  effect  in  the  Netherlands,  does 
not  require  an  independently  referred  doc- 
tor for  a  second  opinion,  he  would  have 
been  referred  by  a  physician  supportive  of 
assisted  suicide  to  a  colleague  who  was 
equedly  supportive.  The  evaluation  would 
very  likely  have  been  pro  forma.  He  could 
have  been  put  to  death  in  an  unrecognized 
state  of  terror,  unable  to  give  himself  the 
chance  of  getting  well  or  of  dying  in  the  dig- 
nified way  he  did. 

Although  the  Oregon  law  requires  coun- 
selling if  the  patient  has  a  mental  disorder 
or  has  his  or  her  judgment  impaired  by  de- 
pression, it  is  the  doctor  who  determines 
whether  such  a  referral  is  indicated.  The  ev- 
idence indicates  that  most  doctors  are  not 
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qualified  to  make  such  a  determination 
(Conwell&Caine.  1991). 

Nor  should  psychiatrists  and  psycholo- 
gists be  sanguine  at  being  reduced  to  the 
role,  advocated  in  most  legalization  pro- 
posals, of  simply  determining  if  a  patient  is 
competent  to  make  a  decision  regarding 
euthanasia.  It  was  the  fact  that  I  was  not 
the  arbiter  of  this  case  that  permitted  the 
patient  I  described  with  acute  myelocytic 
leukemia  to  talk  freely  about  his  fears  of 
death  and  eventually  to  change  his  mind 
about  wanting  an  immediate  end  to  his  life. 

Neither  legalization  of  euthanasia  nor 
opposition  to  it  constitutes  a  public  policy 
that  addresses  the  larger  problem  of  how  to 
care  for  the  terminally  ill.  The  call  for  legal- 
ization is  a  symptom  of  our  failure  to  de- 
velop a  better  response  to  death  and  the  un- 
derstandable fear  of  artificial  prolongation 
oflifelHendin,  1994b). 

Yet  the  dangers  threatened  by  legaliza- 
tion of  assisted  suicide  can  be  avoided. 
They  are  being  avoided  elsewhere  in  west- 
em  Europe  where  there  is  no  great  demand 
for  legalizing  assisted  suicide  or  euthana- 
sia. Care  for  the  terminally  ill  is  better  in 
the  Scandinavian  countries  them  in  the 
United  States  and  in  the  Netherlands. 
Scandinavian  doctors  do  not  accept  exces- 
sive measures  for  prolonging  life  in  people 
who  are  virtually  dead,  but  neither  do  they 
encourage  people  to  choose  death  prema- 
turely. 

There  is  a  great  deal  of  evidence  that  in 
the  United  States  as  in  the  Netherlands 
doctors  are  not  sufficiently  trained  in  the 
relief  of  pain  and  other  symptoms  in  the 
terminally  ill.  Hospice  care  is  in  its  infancy 
in  both  countries.  We  have  not  yet  edu- 
cated the  public  as  to  the  choices  they  have 
in  refusing  or  terminating  treatment  that 
prolongs  a  painful  process  of  dying.  And 
we  have  not  devoted  enough  time  in  our 
medical  schools  to  educating  future  physi- 
cians about  coming  to  terms  with  the  pain- 
ful truth  that  there  will  be  patients  they 
will  not  be  able  to  save  but  whose  needs 
they  must  learn  to  address. 

Psychiatrists  and  psychologists  in  the 
Netherlands  played  a  relatively  passive 
role  in  the  growing  normalization  of  suicide 


and  euthanasia  even  though  this  has 
meant  that  patients  who  are  basically  sui- 
cidal, whether  physically  ill  or  not,  are  be- 
ing assisted  in  death  like  those  who  seek  re- 
lief in  the  last  days  of  a  terminal  illness.  We 
should  learn  from  that  experience  to  be 
more  involved,  educating  the  public  that 
legalization  may  become  a  license  to  abuse 
and  exploit  the  fears  of  the  ill  and  de- 
pressed. Legalization  accepts  the  view  of 
those  who  are  engulfed  in  suicidal  despair 
that  death  is  the  preferred  solution  to  the 
problems  of  illness,  age,  and  depression.  It 
encourages  the  worst  tendencies  of  de- 
pressed patients  most  of  whom  can  be 
helped  to  overcome  their  condition.  "Nor- 
malizing" suicide  as  a  medical  option  along 
with  accepting  or  refusing  treatment,  inev- 
itably lays  the  groundwork  for  a  culture 
that  will  not  only  turn  euthanasia  into  a 
"ciare"  for  depression  but  may  prove  to  ex- 
ert a  coercion  to  die  on  patients  when  they 
are  most  vxilnerable. 
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Mr.  Canady.  Thank  you,  Dr.  Hendin. 

Let  me  just  follow  up  on  Dr.  Hendin's  testimony  with  a  question 
for  Dr.  Quill. 

Dr.  Quill,  do  you  think  doctors  should  introduce  the  idea  of  the 
physician-assisted  suicide  to  terminally  ill  or  disabled  patients? 

Dr.  QuiLL.  One  of  the  safeguards  that  has  been  suggested  is  that 
this  idea  should  always  come  from  the  patient.  This  is  not  part  of 
physicians  initiated  possibilities. 

Mr.  Canady.  You  think  that  sort  of  conduct  on  the  part  of  physi- 
cians should  be  prohibited. 

Dr.  Quill.  Absolutely  it  should.  But  when  a  patient  raises  it,  I 
think  we  all  agree,  we  need  to  discuss  it  with  them.  Rather  than 
saying  "y^s"  or  "no"  without  full  understanding,  it  should  be  the  be- 
ginning of  an  exploration.  It  should  be  viewed  as  a  cry  for  help,  and 
the  job  of  the  clinician  is  to  figure  out  what  that  really  means.  It 
might  be  under  treated  pain,  it  might  be  unrecognized  depression, 
it  might  be  many  other  things,  and  it  might  be  that  they  have  real- 
ly reached  the  end  of  the  rope. 

Mr.  Canady.  Let  me  ask  you  another  question.  In  1991  you 
wrote  about  providing  the  means  for  a  terminally  ill  patient  with 
leukemia  for  ending  her  life.  You  talked  about  assisted  suicide  as 
a  last — as  a  rare  "last  resort"  for  the  terminally  ill. 

In  1992  you  wrote  that  assisted  suicide  should  also  be  available 
to  people  with — and  I  quote — "incurable  but  not  imminentlv  termi- 
nal, progressive  illnesses  such  as  ALS  or  MS.  But  you  still  oppose 
legalization  of  active  euthanasia  where  doctors  give  lethal  injec- 
tions to  their  patients,  because  of  the  risk  of  abuse  it  presents." 

Then  in  1994  you  dropped  the  reference  to  "progressive"  illness, 
allowing  assisted  suicide  for  "incurable,  debilitating  illnesses;"  in 
other  words,  for  physical  disabilities.  You  said  we  must  allow  lethal 
injections  by  physicians,  or  we  would  "unfairly  discriminate  against 

Eatients  with  unrelievable  suffering  who  resolve  to  end  their  lives 
ut  are  physically  unable  to  do  so." 

We  have  heard  talk  about  the  slippery  slope.  I  would  suggest  to 
you  that  the  process  of  your  own  views  on  this  subject  and  your 
comments  on  this  subject  illustrate  the  danger  of  the  slippery 
slope.  I  think  you  have  been  sliding  down  the  slippery  slope. 

What  would  your  response  be  to  that? 

Dr.  Quill.  I  realize  in  the  world  of  politics  you  have  to  take  a 
position  then  defend  it  forever.  These  are  explorations 

Mr.  Canady.  It  doesn't  always  happen  that  way. 

Dr.  Quill.  These  are  exploration  of  ideas  about  this.  I  am,  in 
fact,  interested  in  good  care  for  dying  people,  good  care  for  people 
who  don't  have  many  choices.  I  am  willing  to  explore  these  issues 
at  an  intellectual  level  to  try  to  see  what  might  work  and  what  the 
implications  are. 

When  we  get  down  to  the  level  of  creating  public  policy,  which 
is  where  we  may  be  now  if  these  court  decisions  stand,  then  I  think 
we  have  to  take  a  hard  look  at  all  of  these  issues,  look  at  each  of 
these  questions  in  a  very  careful  way. 

My  own  belief  is  that  right  now,  given  the  state  of  our  health 
care  system,  that  we  should  restrict  this  practice  as  the  last  resort 
for  terminally  ill  patients.  The  other  elements  of  the  health  care 
system  are  too  volatile  right  now. 


140 

Mr.  Canady.  So  let  me  see  if  I  understand.  What  is  your  current 
position?  What  should  be  allowed,  and  what  should  not  be  allowed? 

Dr.  Quill.  My  current  position:  This  is  allowable  for  terminally 
ill,  competent  patients  as  a  last  resort  when  good  palliative  care 
fails. 

Mr.  Canady.  You  have  gone  back  to  your  1991  position  as  op- 
posed to  what  you  expressed  in  1992  and  1994. 

Dr.  QuiLL.  I  think  for  the  current  situation,  yes. 

Mr.  Canady.  OK 

Dr.  Klagsbrun,  you  appeared  on  a  debate  in  CNN  in  April  and 
you  stated,  "I  am  not  interested  in  being  placed  in  the  same  cat- 
egory as  Dr.  Kevorkian."  What  did  you  mean  by  that?  Why  don't 
you  want  to  be  aflPiliated  with  Dr.  Kevorkian? 

Dr.  Klagsbrun.  My  criteria  for  participating  in  helping  someone 
die  includes,  as  I  said  in  my  testimony,  the  requirement  that  I  get 
to  know  the  patient's  circumstances  extremely  well  over  a  long  pe- 
riod of  time. 

There  is  no  emergency,  in  my  mind,  to  help  a  patient  die.  It  can 
be  done  thoughtfully  and  carefully,  having  met  the  criteria  that  Dr. 
Quill  has  outlined  and  others,  and,  to  the  best  of  my  knowledge, 
Dr.  Kevorkian  does  not  fit  those  criteria. 

The  other  piece  is  that  at  this  present  time  I  also  feel  strongly 
that  I  want  to  limit  this  exploration  and  put  in  the  safeguards  for 
people  who  are  terminally  ill  and  not  apply  this  ruling  to  people 
who  are  incompetent. 

Mr.  Canady.  Thank  you.  Dr.  Hendin. 

Let  me  follow  up  on  that  and  ask  you  how  the  standards  estab- 
lished in  the  Netherlands  for  assisted  suicide  compare  with  the 
standards  set  forth  by  Dr.  Quill  and  Dr.  Klagsbrun  and  others  in 
this  country? 

And  without  objection,  I  give  myself  3  additional  minutes. 

Dr.  KteNDiN.  The  law  that  was  passed  in  Oregon  and  became  a 
model  that  other  States  are  considering  has  all  of  the  limitations 
that  the  Dutch  system  does  with  regard  to  voluntariness,  com- 
petence, consultation.  They  are  as  flawed  and  would  have  the  same 
result  as  happened  in  the  Netherlands. 

As  far  as  what  Dr.  Quill  and  Dr.  Klagsbrun  are  proposing,  it  is 
a  little  unclear  to  me.  I  had  heard  Dr.  Quill  as  saving  that  he  is 
taking  his  position  as  basically  a  political  position,  Because  he  and 
most  people  know  that  it  is  harder  to  get  people  to  favor  eutha- 
nasia than  assisted  suicide.  And  in  the  Netherlands  that  is  the  so- 
lution that  they  came  to,  to  fight  for  assisted  suicide  first. 

But  addressing  it  as  he  presented  it  today,  to  fight  for  safe- 
^ards,  the  only  safeguard  that  he  provides — and  by  the  way,  the 
issue  that  you  raised  with  him  about  his  positions  m  the  past,  he 
has  said  that  he  has  feared  legalized  euthanasia  because  of  the  in- 
equities in  medical  care.  Those  surely  haven't  changed  in  the  last 
two  or  three  years.  But  he  is  proposmg  today,  as  I  understand  it, 
a  palliative  care  consultant.  Dr.  Klagsbrun  also  said  that  he  wants 
a  palliative  care  consultant,  but  it  is  interesting  in  his  own  case  he 
chooses  Dr.  Foley,  who  will  not  put  him  to  death  under  any  cir- 
cumstances. 

Dr.  Klagsbrun.  I  will  negotiate  that  with  her  then. 

Dr.  Hendin.  I  think  he  made  the  wise  choice. 
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But  the  problem  with  the  palHative  care  consultant  is  that  it  is 
actually  a  step  backward.  The  Dutch  are  now  using  more  and  more 
palliative  care  consultants,  but  they  are  not  getting  the  Kathy  Fo- 
leys  as  palliative  care  consultants;  they  are  getting  people  with  the 
orientation  more  of  Dr.  Quill.  A  minority  of  palliative  care  people 
perform  euthanasia  and  they  end  up  accumulating  a  large  majority 
of  the  cases. 

I  interviewed  one  doctor  who  had  done  100  cases  and  another 
over  a  thousand.  Those  people  very  seldom  find  cases  in  which  they 
do  not  think  assisted  suicide  or  euthanasia  is  a  solution.  Having  a 
specialist  increases  the  danger,  and  it  works  against  what  Dr. 
Klagsbrun  wants,  which  is  people  that  know  the  patient  a  long 
time.  That  may  be  possible  in  some  places,  but  it  surely  is  not  pos- 
sible in  the  United  States  where  most  people — Dr.  Klagsbrun  may 
have  a  doctor  he  knows  a  long  time.  Most  doctors  I  know  do.  Most 
of  my  friends  who  who  are  not  doctors  do  not  have  physicians  of 
their  own  that  they  have  known  a  long  time.  It  is  not  the  way  med- 
ical care  currently  exists  in  this  country. 

In  the  Netherlands,  where  they  boasted  that  they  have  a  family 
physician  who  will  make  the  decision,  the  family  physician  usually 
doesn't  see  it  as  appropriate,  so  the  euthanasia  advocates  have 
found  ways  to  circumvent  the  family  physician.  They  had  traveling 
physicians  going  around  the  country  who  would  consult  with  fami- 
lies who  felt  patients  should  die  where  the  family  doctors  didn't 
support  the  decision.  It  became  a  scandal.  These  doctors  were  re- 
ferred to  as  angels  of  death,  and  the  scandal  was  such  that  now 
only  lay  people  do  the  traveling  but  the  attempt  is  the  same  to  get 
around  the  family  physician. 

And  by  the  way,  apropos  of  Dr.  Klagsbrun's  criteria  that  the  doc- 
tor should  suffer  while  he  is  performing  euthanasia,  my  experience 
with  the  Dutch  doctors  is  that  they  do  suffer  the  first  time.  By  the 
10th  they  suffer  less,  and  by  the  50th  they  don't  suffer  at  all,  and 
that  is  the  danger  of  giving  people  the  power  to  end  other  people's 
lives;  that  callousness  sets  in.  They  begin  with  a  certain  element 
of  conscience;  after  a  while  there  is  an  enormous  need  to  justify 
what  they  are  doing. 

Mr.  Canady.  Mr.  Frank. 

Mr.  Frank.  Ms.  Coleman,  the  point  I  want  to  start  with  is  your 
very  important  point  that  we  start  out  in  an  unequal  standpoint 
in  terms  of  access  to  care.  If  we  were  to  abolish  the  Federal  medic- 
aid program  as  it  is  currently  constituted  and  returned  it  to  the 
States,  would  that  change  your  opinion  any? 

Ms.  Coleman.  I  believe  that  turning  health  care  even  further 
over  to  the  States  than  it  is  currently  would  be  harmful  to  people 
with  disabilities.  States  already,  for  example,  are  required  to  pro- 
vide and  cover  nursing  home  services  within  limits  they  get  to  de- 
fine, but  they  are  all  given  the  option  about  providing  in-home  sup- 
port services. 

In  the  assisted  suicide  cases,  many  of  the  individuals  who  were 
quadriplegic  that  have  been  ruled  terminally  ill  were  confined  to 
nursing  homes,  so  that  is  a  very  key  issue  and  right  now  one  of 
States  rights,  and  we  feel  that  there  is  an  even  greater  risk  in 
broadening  States  rights  in  the  area  of  long-term  services. 
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Mr,  Frank.  Dr.  Foley,  would  you  have  an  opinion  on  the  changes 
being  proposed  in  Medicaid?  You  also  spoke  of  the  problem  of  un- 
equal access  to  care  in  the  context  in  which  the  decisions  are  being 
made. 

Dr.  Foley.  The  reason  why  many  minorities  are  not  cared  for  in 
hospice  programs  is  because  they  don't  have  a  primary  care  physi- 
cian. Their  care  comes  in  emergency  rooms.  They  don  t  have  a  pri- 
mary care  physician  to  continue  their  care  in  hospice  programs. 
That  right  tnere  would  suggest  that  this  would  influence 

Mr.  Frank.  Would  abolishing  the  Federal  Medicaid  program 
make  that  worse,  in  your  judgement? 

Dr.  Foley.  The  evidence  is  that  abolishing  it  would  make  it  enor- 
mously worse.  In  New  York  State  at  the  present  time,  the  signifi- 
cant problems  that  my  patients  are  facing  who  are  dying  at  home 
without  primary  caregivers,  therefore  not  counted  eligible  for  hos- 
pice, are  having  their  home  care  aides  removed  from  them,  forcing 
them  into  services  of  care 

Mr.  Frank.  To  save  money  on  these  terrible  entitlement  pro- 
grams. 

Dr.  Foley.  The  greater  issue  is  that  these  patients  do  not  have 
care  currently  paid  for  imder  Medicaid,  and  more  importantly  they 
do  not  have  their  pain  medications  paid  for,  and  they  can't  afford 
the  cost  of  their 

Mr.  Frank.  Under  Medicare.  So  that 


Dr.  Foley.  These  are  major  programs  that  are  dramatically  eco- 
nomically influencing  patients'  decisions  because  they  have  no 
other  options. 

Mr,  Frank.  I  appreciate  those  points,  but  obviously  we  have  a 
different  issue  about  suicide.  But  what  we  would  like  to  do  is  to 
absolutely  minimize  the  point  at  which  people  reach  that.  And  it 
does  seem  to  be  clear  on  the  one  hand  to  be  very  compassionate 
toward  those  faced  with  the  pressures  that  may  lead  them  to  con- 
template suicide  is  very  admirable,  but  to  beat  up  these  terrible  en- 
titlement programs,  Medicaid  and  Medicare,  and  talk  constantly 
about  cutting  them  back  to  balance  the  budget,  we  ought  to  be 
clear  that  does  far  more  harm,  it  seems  to  me,  to  these  victims 
than  we  might  do  elsewise. 

Ms.  Coleman  you  make  a  ^ood  point  about  the  discrimination.  I 
believe,  I  haven  t  checked  this  recently,  but  in  many  States  unas- 
sisted suicide  is  still  a  crime;  that  someone  who  tries  to  committee 
suicide  and  fails  is  legally  vulnerable.  Is  that  no  longer  the  case? 

Dr.  Hendin.  No  longer, 

Mr.  Frank.  Do  you  agree  that  people  should  have  the  right  as 
an  individual  to  commit  suicide?  Does  anyone  disagree  with  that? 

Dr.  Hendin.  I  do.  I  would  not  say  they  have  the  right.  There  is 
a  difference  between  the  State  not  doing  something  to  punish 
somebody  for  doing  an  act  and  the  State  calling  it  a  right,  which 
gives  this  a  sanction. 

Mr.  Frank.  That  is  a  distinction  without  a  difference.  You  leave 
me  alone,  and  I  do  what  I  want,  and  that  is  OK.  People  legally 
should  be  allowed  to  kill  themselves  if  they  are  driven  to  do  that 
without  any  fear  of  adverse  legal  consequences  either  to  themselves 
or  their  estates.  That  is  why  it  doesn't  seem  to  be  totally  discrimi- 
natory. 
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This  is  a  tough  issue,  but  if  I  am  legally  entitled — put  it  that 
way — legally  entitled  to  commit  suicide  without  adverse  legal  con- 
sequences, and  I  become  physically  incapable  of  doing  it,  then  it 
seems  to  me  to  say  that  in  those  limited  circumstances  I  can  get 
someone  else  to  help  me  and  share  with  them  my  immunity  to 
legal  action  is  not  discriminatory.  You  can  say  in  practice  it 
wouldn't  work  that  way,  but  that  is  a  theoretical  justification  for 
that  situation. 

Ms.  Coleman.  I  would  like  to  respond  to  that.  I  need  to  begin 
by  saying  that  the  first  case  that  I  became  involved  in  was  in  1985 
when  Elizabeth  Bouvia,  a  woman  with  cerebral  palsy,  sought  as- 
sistance from  the  ACLU  to  starve  herself  to  death  with  the  benefit 
of  a  morphine  drip  in  a  hospital.  I  was  in  Los  Angeles  at  the  time, 
and  the  ACLU  claimed  that  she  would  not  be  able  to  kill  herself 
physically;  however,  that  is  incorrect.  As  a  physical  matter  she 
could  have  done  so.  There  are  a  lot  of  presumptions  that  people 
with  disabilities  are  incapable,  but  we  are  not. 

Mr.  Canady.  The  gentleman  will  have  3  additional  minutes. 

Mr.  Frank.  I  realize  that,  but  it  is  important  if  we  are  going  to 
deal  with  this  to  make  a  distinction  between  people  saying  if  you 
could  construct  an  ideal  situation,  I  would  allow  it,  but  I  believe 
that  practical  difficulties  would  always  intervene,  and  saying  even 
if  you  could  get  to  a  situation  where  it  would  be  safeguarded,  I 
would  not  allow  it,  and  that  is  where  I  am  trying  to  get  at.  You 
can  find  situations,  but  there  are  clearly  situations  where  people 
would  not  be  physically  capable  but  could  ask  for  it. 

Let  me  ask  everybody,  let  me  ask  the  three  who  oppose  physi- 
cian-assisted suicide,  I  understand  your  view  that  in  practice  it  will 
never  be  possible  to  have  uncoerced  decisions,  but  if  it  were,  if  it 
were  theoretically,  would  vou  still  object  to  someone  who  had  made 
the  decision  that  he  or  she  wanted  to  die  and  was  physically  in- 
capable of  committing  the  act  himself  or  herself,  would  you  still  ob- 
ject to  someone  having  a  legal  immunity  to  help  them? 

Dr.  Hendin.  I  think  they  are  two  different  issues.  I  mean,  there 
is  a  lot. 

Mr.  Frank.  Just  answer  the  one.  Theoretically  if  we  could  get 
the  safeguards,  are  you  opposed  in  principle  to  allowing  one  person 
to  help 

Dr.  Hendin.  It  is  more  than  that. 

Mr.  Frank.  If  you  don't  want  to  answer  the  question,  I  will  ask 
somebody  else. 

Dr.  Hendin.  What  I  would  say  is  if  I  were  persuaded  that  the 
only  way  to  help  the  terminally  ill  would  be  through  that,  I  would 
consider  it. 

Mr.  Frank.  That  is  not  my  question.  You  are  an  intelligent  man. 
You  know  that  is  not  my  question.  People  say  let's  not  get  political. 
I  agree.  The  question  is  if  it  were  not  the  only  way  to  help  that 
person.  You  changed  the  question.  I  as  an  individual  decide,  and 
I  can  contemplate  circumstances  in  which  I  would  ask  someone  else 
to  help  me  do  that  for  mvself.  If  I  as  an  individual  decided  that 
that  is  what  I  wanted  and  had  the  right  to  do  it  myself,  but  I  lost 
the  physical  capacity  to  do  it  myself  could  I  ask  anyone  else  to 
help  me? 
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Dr.  Hendin.  You  could,  but  I  would  oppose  the  State  giving  sanc- 
tion to  that. 

Mr.  Frank.  By  "sanction"  do  you  mean  criminal  sanction?  I  am 
not  looking  for  the  Congressional  Medal  of  Assisted  Suicide.  I  am 
talking  about  an  immunity  from  prosecution. 

Dr.  Hendin.  I  don't  think  you  have  the  right  to  involve  another 
person  and  have  government  sanction  for  that. 

Mr.  Frank.  As  a  theoretical  matter  would  I  have  a  right? 

Ms.  Coleman.  In  a  very  futuristic  society  in  which  all  forms  of 
oppression  are  ended,  in  which  the  opportunities  that  Dr.  Foley  of- 
fered are  fully  available,  and  I  mean  all  kinds  of  oppression  are 
ended,  then  I  would  say  it  is  time  that  we  could  talk  about  offering 
physician-assisted  suicide  to  anyone  who  requested  it.  But  discrimi- 
nating against  a  class  of  people  on  that  basis  I  would  have  to  con- 
tinue to  object  to. 

Mr.  Frank.  I  would  allow  more  than  that.  You  are  saying  that 
your  objections  are  for  the  current  situation.  Things  are  so  un- 
equal, you  don't  think  it  would  be  a  choice. 

Ms.  Coleman.  Not  in  my  lifetime. 

Dr.  Foley.  I  don't  think  this  is  the  question  you  should  be  asking 
people. 

Mr.  Frank.  I  understand  that  there  are  a  lot  of  things  that  I 
would  like  to  do  that  you  have  made  it  clear  that  you  would  not 
like  to  help  me  with.  I  understand  you  do  not  think  it  should  be 
the  one,  but  it  was. 

Dr.  Foley.  So  that  means  that 

Mr.  Frank.  I  take  it.  Dr.  Foley,  that  you  think  it  is  more  difficult 
to  answer  than  you  want  to,  and  I  am  disappointed  in  that.  This 
is  a  tough  set  of  issues. 

Mr.  Canady.  The  gentleman  will  have  1  additional  minute. 

Dr.  Foley.  I  would  like  to  answer  the  question.  And  the  way  I 
would  like  to  answer  the  question  is  what  we  really  need  to  be  ad- 
dressing is  what  is  clinically  pragmatic  and  possible  for  people  to 
allow  them  to  have  that  discussion. 

I  disagree  very  strongly  with  Dr.  Quill  that  we  should  not  bring 
up  physician-assisted  suicide  or  suicide  with  patients.  I  think  we 
should  broadly  discuss  the 

Mr.  Frank.  Dr.  Foley,  that  is  not  my  question.  My  question  is 
I  am  trying  to  understand  whether  or  not  we  are  talking  about 
something  which  is  a  philosophic,  in  some  cases  a  religious-based, 
objection,  which  has  one  set  of  objections,  or  it  is  one  that  is  prac- 
tical. I  realize  that  given  the  real  world,  the  objections  will  still  be 
there,  but  there  is  an  intellectual,  distinguishable  question. 

Dr.  Foley.  If  you  would  let  me  finish  my  answer,  if  you  look  at 
the  way  the  Government  has  responded  to  those  who  have  assisted 
in  suicide  in  this  country,  it  is  with  very,  very  minimal  legal  re- 
strictions. Many  of  the  people  get  community  service,  they  get  a  va- 
riety of  other  treatments.  The  way  we  are  currently  acting  is  that 
the  Grovernment  is,  in  fact,  accepting  it. 

Mr.  Frank.  That  is  not  an  answer  to  my  question.  The  descrip- 
tion of  what  the  Government  does  is  not  an  answer  to  what  you 
think  it  should  be.  And  I  would  say  in  closing,  if  you  want  it  to 
be  not  legally  sanctioned,  then  we  ought  to  do  that  honestly.  Say- 
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ing  that  it  is  against  the  law  and  then  winking  at  the  law  seems 
to  me  to  be  an  unfortunate  situation. 

Mr.  Canady.  Mr.  Hyde. 

Mr.  Hyde.  Thank  you. 

I  have  not  heard  any  discussion  about  the  various  methods  of  as- 
sisting someone  dying.  Withholding  treatment  is  one  thing.  Taking 
an  affirmative  action  such  as  a  deadly  injection,  an  air  bubble  in 
the  veins  or  some  other  way,  it  seems  to  me  substantively  different. 
Are  they  the  same?  Are  they  different?  Does  anyone  think  they  are 
the  same — withholding  treatment  as  against  a  direct  action? 

Dr.  Ouill. 

Dr.  Quill.  They  are  not  the  same,  but  there  are  similarities.  If 
you  take  someone  who  is  making  a  decision  to  stop  life  supports 
as  an  example,  like  dialysis  machine  or  breathing  machine,  it  is  a 
very  complex  and  difficult  question,  because  when  people  stop 
those  treatments,  they  die.  From  a  clinical  point  of  view,  it  is  a 
very,  very  similar,  if  not  the  same  question.  We  need  the  same 
kinds  of  safegfuards  for  those  activities  because  people  die  when 
you  stop  those  treatments. 

We  actually  conduct  those  decisions,  withholding,  withdrawing 
life  sustaining  treatment,  right  now  out  in  the  open.  We  get  con- 
sultations when  somebody  is  considering  that  from  our  psychiatric 
colleagues  and  other  experienced  people.  The  best  minds  work  to- 
gether to  try  to  decide 

Mr.  Hyde.  But  there  is  a  difference  in  kind.  When  you  withhold 
nourishment  from  somebody,  you  make  them  comfortable,  you  alle- 
viate their  pain,  and  you  just  don't  give  them  nourishment  as 
against  coming  in  and  injecting  a  deadly  whatever  into  them. 
Aren't  those  different  acts? 

Dr.  Quill.  They  are  different,  but  it  depends  on  whose  perspec- 
tive you  are  taking.  I  think  from  the  professional  perspective  they 
are  different.  From  some  ethical  perspectives,  they  are  different. 
From  a  patient  who  is  in  one  of  those  bad  situations,  it  is 

Mr.  Hyde.  The  result  is  the  same:  You  die.  But  we  are  all  dying 
anyway. 

Dr.  Quill.  Don't  devalue  the  situation  these  people  find  them- 
selves in.  They  are  genuinely  desperate,  and  I  think  we  all  agree 
that  they  are  in  a  bad  situation. 

Mr.  Hyde.  I  don't  devalue  it,  I  can  assure  you.  I  have  lived 
through  it.  I  would  never  devalue  it. 

Dr.  Ouill.  Then  you  know  even  if  we  decide  this  should  not  be 
available,  which  we  may  decide,  we  then  have  to  decide  how  will 
we  deal  with  this  situation.  What  should  we  do  if  palliative  care 
is  not  effective? 

Mr.  Hyde.  I  am  just  suggesting  that  when  a  doctor  comes  in  and 
gives  you  an  injection  that  kills  you,  that  that  is,  to  my  mind,  much 
more  dehumanizing  than  withholding  treatment.  Although  ulti- 
mately the  end  is  the  same.  But  after  all,  that  is  where  we  are 
headed  anjrway. 

Ms.  Coleman.  The  precedents  upon  which  the  second  and  ninth 
circuit  courts  were  based,  if  you  read  the  prior  cases,  continuously 
indicated  that  there  is  a  very  important  legal  difference  between 
active  and  passive  measures  to  hasten  death.  And  now  that  those 
courts  summarily  have  set  aside  the  distinction  and  proceeded  with 
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the  legalization  or  declaring  a  constitutional  right,  also  in  the  con- 
text of  those  cases  where  they  involve  people  with  severe  but  non- 
terminal disabilities,  that  was  offered  as  one  of  the  safeguards  that 
would  be  in  place  when  it  was  still  debatable  whether  someone  like 
Christopher  Reeve  could  pull  the  plug  on  his  ventilator. 

In  the  past  it  took  a  year  or  two  to  hold  a  court  case  to  decide, 
and  in  a  couple  of  cases  the  disabled  community  was  able  to  get 
to  the  individual  and  cause  them  to  realize  that  it  is  time  to  get 
past  your  suicidal  despair.  Now  those  safeguards  are  not  in  place. 
The  cases  are  not  public.  We  are  not  able  to  reach  anyone.  And  es- 
pecially they  are  not  being  studied  in  terms  of  the  effects  of  with- 
drawal, and  I  think  that  is  something  that  study  needs  to  happen 
before  we  begin  to  go  beyond  the  line  that  was  previously  drawn. 

Mr.  Hyde.  As  this  becomes  more  thinkable — and  it  certainly  is, 
we  are  thinking  about  it  today,  maybe  5  years  ago  we  wouldn't — 
but  as  assisted  suicide  becomes  more  and  more  thinkable,  the  ques- 
tion of  the  duty  to  get  out  of  the  way  of  your  children — because  we 
all  know  so  much  money  is  spent  during  the  last  few  years  of  life, 
the  last  few  months  of  life,  and  the  patient  begins  to  feel  guilty  de- 
priving the  children,  the  grandchildren,  of  whatever  it  is  you  are 
depriving  them  of  by  paying  the  hospital  and  the  nursing  home. 

And  the  pressures,  it  seems  to  me,  as  this  becomes  more  accept- 
able, thinkable,  to  get  out  of  the  way,  to  vindicate  Governor  Lamm 
of  Colorado,  will  be  enormous. 

E.J.  Dionne  of  the  Washington  Post  wrote  recently:  **What  easier 
way  to  cut  costs  than  to  create  subtle  pressures  on  patients  to  kill 
themselves?  Of  course,  there  is  no  managed  care  plan  out  there 
that  would  ever  do  such  a  thing  consciously" — wait,  Mr.  Dionne — 
"one  hopes  so  anyway.  But  as  medical  care  for  the  very  ill  becomes 
more  and  more  expensive,  it  is  naive  to  pretend  such  pressures  will 
never  arise." 

Mr.  Canady.  The  gentleman  will  have  3  additional  minutes. 

Mr.  Hyde.  I  have  come  across  an  article  by  an  economist  named 
KK.  Fung,  F-U-N-G,  "Dying  for  Money:  Overcoming  Moral  Hazard 
and  Terminal  Illnesses  through  Compensated  Physician-Assisted 
Death."  This  was  in  the  American  Journal  of  Economics  and  Soci- 
ology. And  he  says  here:  "But  by  offering  the  right  to  die  with  dig- 
nity, an  escape  valve  to  the  current  fiscal  overcommitment  and  con- 
comitant human  suffering  is  created.  The  Government  could  con- 
vert the  entitlements  into  a  death  benefit  equivalent  to,  say,  60 
percent  of  the  projected  medical  or  nonmedical  payments  which  the 
terminally  or  chronically  ill  would  have  received  if  they  had  chosen 
to  die  a  slow  death" — we  are  all  dying  a  slow  death,  by  the  way, 
as  I  see  it.  'The  stigma  of  dying  for  private  gain  can  be  reduced. 
The  stigma  of  dying  for  private  gain  can  be  reduced  by  specifying 
that  at  least  half  of  the  converted  benefits  must  be  devoted  to  pub- 
lic charity." 

How  thoughtful.  As  these  ideas  become  more  and  m.ore  preva- 
lent, I  can  see  one's  hospitalization,  if  one  is  lucky  enough  to  ap- 
proach Greorge  Bums,  as  being  a  very  uncomfortable  time.  Won't  le- 
galization of  assisted  suicide  encourage  HMO's  and  insurers  to  give 
incentives  to  doctors  and  patients  to  pursue  assisted  suicide? 

Dr.  Quill. 
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Dr.  Quill.  Let  me,  just  as  food  for  thought,  tell  you  what  hap- 
pened in  Oregon  since  they  passed  this  referendum  in  Oregon  le- 
galizing physician-assisted  suicide.  It  is  still  under  appeal  in  the 
courts.  What  has  happened  in  the  fallout  is  not  a  rush  to  assisted 
suicide.  All  of  the  sudden  the  university  hospital  has  found  funding 
which  they  never  had  before  for  palliative  care  consultants.  Man- 
aged care  organizations  are  talking  much  more  about  including  pal- 
liative care  as  a  benefit  for  everybody  because  they  want  to  be  sure 
that  nobody  chooses  this  option  without  having  adequate  palliative 
care.  There  is  much  more  energy  being  utilized  and  resources  un- 
earthed for  palliative  care  than  ever  before  in  that  State. 

Palliative  care 

Mr.  Hyde.  So,  the  more  available  that  this  becomes,  the  more 
sensitive  we  are  going  to  become  to  not  using  it? 

Dr.  Quill.  The  more  serious  we  are  going  to  be  about  listening 
carefully  to  what  dying  patients  are  telling  us,  which  is  that  they 
are  scared.  They  are  scared  that  they  will  not  have  health  care, 
they  are  scared  that  they  won't  have  adequate  palliative  care  pain 
relief,  and  they  are  scared  even  in  the  face  of  adequate  health  care 
and  palliative  care,  if  they  get  in  a  tight  spot,  that  we  will  be  too 
afraid  to  help  them.  And  this  is  opening  up  that  dialog  more. 
Whether  or  not  we  are  going  in  the  right  direction  in  terms  of  polic- 
ing, the  dialog  is  deepening, 

Mr.  Hyde.  I  am  kind  of  out  of  time,  but  maybe  in  the  next  round. 

Mr.  Canady.  Yes,  we  will  do  another  round. 

Let  me  follow  up  on  that  question.  Dr.  Foley,  would  you  like  to 
respond  to  that  same  subject? 

Dr.  Foley.  I  think  Dr.  Quill  and  I  agree  on  many  different  areas, 
and  we  disagree  at  how  we  settle  the  issues.  I  think  that  clearly 
by  having  this  discussion  and  having  this  debate,  we  can  let  the 
American  public  know  that  they  have  the  right  to  refuse  treatment; 
that  they  have  the  right  and  that  physicians  can  withhold  care  and 
withdraw  care. 

But  there  have  been  innumerable  surveys  that  the  public  doesn't 
know  that  they  have  the  right  to  refuse  treatment,  and  that  physi- 
cians don't  know  what  are  the  appropriate  ways  to  withhold  or 
withdraw  care.  We  have  this  incredible  lack  of  knowledge  that  is 
ongoing  that  is  driving  and  encouraging  part  of  this  debate. 

I  think  that  physicians  are,  in  fact,  not  well-equipped  to  care  for 
the  dying  and  not  supported  to  do  so.  And  going  back  to  this  edu- 
cational issue,  it  is  very  much  along  the  lines  that  we  need  to  pro- 
vide them  with  education,  but  we  are  so  far  from  that,  to  be  able 
to  move  in  this  direction  at  this  time  would  be  inappropriate  to  pa- 
tients because  physicians  haven't  had  the  opportunity  to  care  for 
the  dying,  to  learn  how  to  do  it,  to  look  at  what  these  issues  are, 
and  to  just  see  how  small  a  number  of  patients  we  are  beginning 
to  address. 

I  think  the  last  issue  is — we  haven't  even  focused  on  this — and 
that  is  the  issue  of  patient-physician  trust.  This  is  really  a  very, 
very  critical  issue.  There  are  again  numerous  surveys  tnat  show 
that  the  American  public  trust  of  their  physicians  is  eroding.  If 
they  do  not  trust  their  physicians  to  care  for  them,  why  in  any  way 
would  they  trust  them  to  kill  them? 
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Even  all  of  the  other  issues  that  are  currently  happening.  I  think 
this  needs  lots  of  discussions  and  lots  of  hearings.  You  have  a  re- 
sponsibility to  look  at  what  the  legal  barriers  are  in  States,  to  look 
at  the  barriers  and  ask  the  public  what  the  issues  are  so  that  we 
can  have  this  in  an  open  way  so  that  we  learn  how  to  improve  the 
care  to  the  dying. 

Mr.  Canady.  Dr.  Hendin. 

Dr.  Hendin.  I  would  like  to  comment  on  that.  I  think  the  debate 
about  where  we  should  go  certainly  has  mobilized  people  who  are 
interested  in  palliative  care  to  try  to  influence  the  managed  care 
companies.  I  am  involved  in  that  myself,  trying  to  have  an  impact 
that  we  provide  care  for  people  who  are  terminally  ill. 

On  the  other  hand,  I  think  that  is  driven  by  our  fear  that  imless 
we  provide  that  care,  then  the  people  who  are  in  favor  of  eutha- 
nasia like  Kevorkian,  will  seem  to  be  the  only  people  who  are  the 
advocates  for  people  who  are  terminally  ill,  and  that  is  the  point 
that  everybody  here  was  making. 

On  the  other  hand,  one  thing  I  will  predict,  that  if  legislation 
comes,  what  will  happen  is  what  happened  in  the  Netherlands. 
Once  you  have  it,  palliative  care  will  be  the  first  casualty  of  legal- 
ized assisted  suicide  and  euthanasia.  That  is  what  happened  there. 
There  was  enormous  interest  in  the  debate.  When  you  get  into  dis- 
cussions with  doctors,  you  don't  hear  them  talking  like  Kathy  and 
Tim  are  talking.  It  is  constantly  how  can  you  extend  euthanasia  to 
more  and  more  patients;  that  is,  it  becomes  the  easier  and  easier 
solution. 

In  the  climate  now  certainly  there  is  a  climate  for  debate  and 
discussion,  and  it  may  be  that  out  of  it  will  come  something  good. 
The  one  thing  that  may  come  good  is  that  everybody  will  focus  on 
improved  palliative  care.  But  if  the  Netherlands  is  any  example,  if 
legislation  occurs  here  it  will  have  the  reverse  effect.  The  Nether- 
lands is  not  leading  the  world  in  palliative  care;  it  is  trailing. 

Ms.  Coleman.  Managed  care  companies  are  already  restricting 
care  even  knowing  that  it  could  result  in  death.  Two  weeks  ago  I 
spoke  to  a  psychiatric  social  worker  friend  of  mine  at  a  Los  Angeles 
hospital,  who  reported  that  against  medical  and  psychiatric  advice, 
the  managed  care  company  instructed  the  facility  that  they  would 
not  cover  any  further  care  after  72  hours  for  a  particular  individ- 
ual, who  then  went  home  and  committed  suicide  as  she  said  he 
would. 

I  don't  think  that  managed  care  companies  are  at  all  hesitant  on 
this  topic  area,  and  I  very  much  doubt  the  reasoning  that  was  just 
given  for  expanding  coverage  for  palliative  care.  The  likelihood  is 
that  they  see  it  as  a  cost  savings  over  more  aggressive  measures. 

Mr.  Canady.  We  will  conclude  with  that.  I  want  to  thank  each 
of  you  for  taking  the  time  to  be  with  us.  Your  testimony  has  been 
very  helpful  to  us. 

We  will  now  move  to  our  second  panel.  The  first  witness  testify- 
ing on  our  second  panel  today  will  be  Dr.  Charles  Krauthammer, 
Dr.  Krauthammer  is  a  syndicated  columnist  for  the  Washington 
Post  and  a  regular  panelist  on  Washington's  highest  rated  political 
talk  show,  "Inside  Washington."  He  came  to  Washington  in  1978  as 
a  science  advisor  to  the  Carter  administration. 
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Next  we  will  hear  from  Barbara  Coombs  Lee.  Ms.  Lee  was  the 
chief  petitioner  for  Oregon's  Death  with  Dignity  Act,  which  was 
passed  by  citizens'  initiative  in  November  of  1994. 

Next  to  testify  will  be  Prof.  Yale  Kamisar.  Professor  Kamisar  is 
the  Clarence  Darrow  Distinguished  University  Professor  at  the 
University  of  Michigan  Law  School.  He  has  written  and  spoken  ex- 
tensively on  the  topics  of  assisted  suicide  and  euthanasia. 

Following  Professor  Kamisar  will  be  Prof.  Charles  Baron.  Profes- 
sor Baron  is  a  professor  of  law  at  Boston  College  Law  School, 
where  he  has  taught  and  written  in  the  areas  of  constitutional  law 
and  bioethics. 

The  final  witness  on  the  second  panel  will  be  Prof.  Victor 
Rosenblum.  Professor  Rosenblum  is  the  Nathaniel  L.  Nathanson 
Professor  at  the  Northwestern  University  School  of  Law.  He  has 
written  numerous  articles  dealing  with  constitutional  administra- 
tive law.  Currently  Professor  Rosenblum  is  serving  as  visiting  pro- 
fessor to  Arizona  State  University  College  of  Law. 

We  thank  you  all  for  being  here  with  us  today.  Without  objection, 
each  of  your  statements  will  be  made  a  part  of  the  record,  and  I 
would  ask  that  each  of  you  attempt  to  summarize  your  testimony 
in  no  more  than  5  minutes. 

Dr.  Krauthammer. 

STATEMENT  OF  CHARLES  KRAUTHAMMER,  MJ3. 

Dr.  Krauthammer.  Thank  you,  Mr.  Chairman. 

Let  me  begin  by  thanking  you  and  the  committee  for  inviting  me 
to  testify  on  a  question  that  is  of  grave  national  importance  as  the 
issue  of  physician-assisted  suicide. 

As  you  indicated  within  the  last  2  months,  two  U.S.  appeals 
courts  have  struck  down  as  unconstitutional  laws  banning  physi- 
cian-assisted suicide.  In  my  view,  these  are  the  most  morally  laden 
judicial  decisions  since  Roe  v.  Wade,  and  they  raise  two  important 
questions:  One,  should  physician-assisted  suicide  be  permitted;  and 
two,  should  judges  be  deciding  the  issue? 

I  understand  that  the  first  question  is  properly  the  province  of 
another  panel,  but  since  the  committee  has  seen  fit  to  ask  a  physi- 
cian to  sit  on  this  judicial  panel,  permit  me  to  give  you  my  personal 
view  as  someone  who  himself  took  the  Hippocratic  Oath  21  years 
ago,  swearing  that  I  would  give  no  deadly  medicine  to  anyone  if 
asked. 

I  believe  that  permitting  doctors  to  kill  their  patients  is  a  dan- 
gerous and  pernicious  idea,  however  compassionate  the  motive.  The 
erosion  of  the  taboo  against  physician-assisted  suicide  would  inevi- 
tably lead  to  abuses,  and  this  is  not  a  hypothesis.  As  was  indicated 
on  the  earlier  panel,  it  has  been  tested  in  Holland  and  proved  a 
fact.  Holland  is  the  only  jurisdiction  in  the  West  that  now  permits 
physician-assisted  suicide. 

The  practice  is  now  widespread  and  abused.  Indeed,  legalization 
has  resulted  in  so  much  abuse,  not  just  psychological  pressure  on 
the  ill  and  the  elderly,  but  a  shocking  number  of  cases  of  out  and 
out  involuntary  euthanasia,  the  defenseless  patients  simply  put  to 
death  without  consent,  that  last  year  the  Dutch  Grovemment  was 
forced  to  change  its  laws  on  euthanasia. 
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Judge  Robert  Miner,  writing  for  the  second  circuit  court, 
uncomprehendingly  admits  this  fact.  He  writes  that  some  physi- 
cians in  the  Netherlands  practice  involuntary  euthanasia,  although 
it  is  not  legal  to  do  so. 

Well,  why  would  such  things  occur  in  the  Netherlands?  Are  the 
people  there  morally  inferior  to  Americans?  Of  course  not.  The  ob- 
vious reason  is  that  once  the  absolute  ethical  norm  established 
since  the  time  of  Hippocrates  that  doctors  not  kill  was  removed  in 
the  name  of  compassion,  the  inevitable  happened.  Good  ordinary 
doctors,  in  their  zeal  to  be  ever  more  compassionate  in  terminating 
useless  and  suffering  life,  began  killing  people  who  didn't  even  ask 
for  it.  Once  given  the  power  hitherto  reserved  to  God,  some  ex- 
ceeded their  narrow  mandate  and  began  acting  like  God. 

This  should  be  no  surprise,  nor  should  be  there  any  illusion  that 
what  occurred  in  Holland  would  occur  here.  But  whatever  my  pri- 
vate opinion  and  those  of  the  robed  eminences  on  the  second  and 
the  ninth  circuits,  is  this  not  an  issue  which  democratic  peoples 
ought  to  decide  for  themselves? 

Mr.  Chairman,  the  question,  I  believe,  is  have  these  judges 
learned  nothing  from  the  Roe  decision?  The  United  States  is  the 
only  country  in  the  Western  world  that  has  legalized  abortion,  not 
by  popular  vote,  not  by  legislative  action,  but  by  judicial  fiat.  The 
result  has  been  a  quarter  century  of  social  and  political  turmoil.  As 
Ruth  Bader  Ginsburg  has  written:  'Hoe  v.  Wade  seemed  entirely  to 
remove  the  ball  from  the  legislators'  court.  .  .  ."  And  has  'Tialt- 
ed  a  political  process  that  was  moving  in  a  reform  direction  and 
thereby,  I  believe,  prolonged  divisiveness  and  deferred  stable  settle- 
ment of  the  issue." 

Having  disenfranchised  a  democratic  people  on  one  of  the  fun- 
damental and  moral  issues  of  our  time,  the  courts  are  now  intent, 
it  seems,  on  doing  it  again.  There  is  not  a  single  country  in  the 
West,  again  except  Holland,  that  permits  doctors  to  help  their  pa- 
tients kill  themselves,  and  now  judges  have  decreed  that  the  Unit- 
ed States  is  such  a  country,  will  be  such  a  country,  indeed,  that  the 
Constitution  demands  that  the  United  States  be  such  a  country. 

And  it  is  not  as  if  the  people  have  neglected  this  issue.  Two  years 
ago  a  New  York  State  task  force  of  doctors,  bioethicists  and  reli- 
gious leaders  organized  at  the  request  of  Grovernor  Cuomo  con- 
cluded unanimously  that  laws  prohibiting  assisted  suicide  and  eu- 
thanasia should  not  be  changed.  Moreover,  within  the  last  5  years, 
three  States  have  held  referenda  on  the  question.  California  and 
Washington  voted  narrowly  to  retain  the  ban.  Oregon  voted  even 
more  narrowly  to  lift  it. 

Well,  they  can  forget  their  votes  because  the  ninth  circuit  has  de- 
cided the  issue  for  them,  proclaiming  a  constitutional  right  to  die 
lodged  undiscovered  all  these  years  in  the  liberty  interest  of  the 
14tn  amendment. 

The  ninth  circuit  draws  courage  and  precedent  from  the  Supreme 
Court's  Casey  decision  reaffirming  the  right  to  abortion  on  the 
grounds  that  matters,  "involving  the  most  intimate  and  personal 
choices  a  person  can  make  in  a  lifetime,  choice  essential  to  personal 
dignity  and  autonomy,  are  essential  to  the  liberty  protected  by  the 
14th  amendment." 
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Well,  reasoned  the  ninth  circuit,  if  the  right  to  abortion  is  central 
to  personal  dignity  and  autonomy,  why  not  suicide  for  the  termi- 
nally ill?  But  Dy  that  logic,  why  stop  with  assisted  suicide?  Why 
should  the  State  be  allowed  to  interfere  with  drug  taking?  And  as 
to  the  right  to  assisted  suicide,  why  stop  with  the  terminally  ill? 
Under  what  principle  should  the  nonterminally  ill  or  even  the 
healthy  be  denied  the  autonomy  of  assisted  suicide?  Take  the  in- 
consolably  bereaved  parent  who  has  lost  his  children  in  a  disaster, 
or  the  severely  disabled  whose  life  is  a  living  hell.  Why  deny  them 
the  right  under  this  autonomy  logic  to  assisted  suicide?  Why  deny 
it  to  anyone  who  has  had  enough  of  life? 

The  second  circuit  decision,  l  think,  is  equally  disturbing.  It  finds 
its  mandate  not  in  the  liberty  interest,  but  in  the  equal  protection 
clause  of  the  14th  amendment.  It  ar^es  that  in  the  Cruzan  case, 
the  Supreme  Court  appears  to  establish  the  right  of  the  terminally 
ill  to  refuse  life-supporting  medical  treatment.  It  is  therefore  un- 
constitutionally discriminatory,  in  the  opinion  of  the  Court,  to  denv 
terminally  ill  patients  not  on  life  support  the  equal  right  to  kill 
themselves.  If  the  doctor  can  pull  the  plug,  why  can  he  not  be  al- 
lowed to  prescribe  hemlock?  Judge  Miner  writes:  "Physicians  do  not 
fulfill  the  role  of  killer  by  prescribinjpj  drugs  to  hasten  death  any 
more  than  they  do  by  disconnecting  life  support  systems." 

I  believe,  Mr.  Chairman,  that  this  is  pernicious  nonsense.  There 
is  a  great  difference  between  not  resuscitating  a  stopped  heart,  al- 
lowing nature  to  take  its  course,  and  actively  killing  someone.  In 
the  first  instance,  the  patient  is  dead;  in  the  second  he  only  wishes 
to  be  dead.  And  in  the  case  of  a  life  sustained  by  artificial  hydra- 
tion or  ventilation,  pulling  the  plug  simply  prevents  elongation  of 
a  dying  process;  prescribing  hemlock  initiates  it, 

Mr.  Chairman,  in  conclusion  let  me  say  that  the  circuit  court  de- 
cisions on  assisted  suicide,  I  believe,  represent  a  high  point  in  judi- 
cial arrogance.  To  quote  the  dissent  of  Judge  Andrew  Kleinfeld  on 
the  ninth  circuit,  "that  a  question  is  important  does  not  imply  that 
it  is  constitutional."  The  Founders  didn't  establish  the  United 
States  as  a  democratic  republic  so  that  elected  officials  could  decide 
trivia  while  all  the  great  issues  were  decided  by  the  judiciary. 

Mr,  Chairman,  I  have  no  great  expectation  that  over  the  long  run 
the  people  and  their  legislatures  would  hold  the  line  against  the 
physician-assisted  suicide,  but  I  would  rather  see  the  can  over- 
turned by  popular  will  after  rigorous  debate  than  by  judicial  fiat. 
If  the  consequences  of  permitting  physician-assisted  suicide  are  as 
evil  as  I  predict,  the  democratic  decision  can  always  be  reversed. 
But  with  constitutional  rights  there  is  no  further  appeal.  The  de- 
bate ends.  And  as  with  abortion,  all  that  is  left  is  bitterness,  angry 
demonstrations,  and  a  deep  sense  of  disenfranchisement.  Having 
done  this  once,  are  we  going  to  do  it  again? 

Thank  you,  Mr.  Chairman. 

Mr.  Canady.  Thgmk  you.  Dr.  Krauthammer. 

[The  prepared  statement  of  Dr.  Krauthammer  follows:! 
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Prepared  Statement  of  Charles  Krauthammer,  M.D. 

Coed  aftamoon,  Mr.  Chalraan.  Lat  aa  bagln  by  thanking  you, 
chairman  Canady,  Congraaanan  Frank  and  tha  coomlttaa  for  Inviting 
Be  to  taatlfy  today.  It  la  an  honor  to  addraaa  you  on  a  question 
aa  gravely  inportant  to  the  moral  and  eonatitutlonal  life  of  thia 
country  as  phyaielan'-aaaiated  aulelda. 

within  the  laat  two  aontha  two  U.S.  appeals  courta  have 
struck  down  as  unconstitutional  lava  banning  phyalelan-asslsted 
suicide.  In  ny  view,  these  are  the  nost  aorally  laden  judicial 
daaiaiens  since  Roe  v.  wade.  They  raise  two  questions:  (1)  Should 
physiolan-aasisted  suicide  be  pemittad?  And  (3)  Should  judgea  be 
daoiding  the  iasue? 

I  understand  that  the  flrat  question  is  properly  the 
province  of  another  connlttes  panel.  But  since  the  Coamlttee  has 
seen  fit  to  ask  a  physician  to  alt  on  this  judicial  panel,  permit 
me  to  give  you  my  peraonal  view  as  aoneone  who  himself  took  the 
Mlppocratic  oath  aome  21  years  ago,  swearing,  as  generations  of 
physicians  svore  before  me,  "I  will  give  no  deadly  medicine  to 
anyone  If  asked.** 

I. 

Permitting  doctors  to  kill  their  patients  is  a  dangerous, 
pernicious  idea,  however  compassionate  the  motives,  prinoipally 
because  the  erosion  of  the  taboo  against  physician-assisted 
suicide  will  Inevitably  lead  to  abuses. 

This  is  not  a  hypothesis f  it  has  been  tested  in  Holland  and 
proved  a  fact.  Holland  is  the  only  juriadlctlon  in  the  westsrn 
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world  that  now  parmlts  physlcian-aaalated  aulclda.  Tha  practlca 
la  nov  wldaapread  (parhapa  2000-3000  caaaa  a  yaar;  tha  US 
aqulvalant  would  ba  40,000-60,000)  and  ahuaed.  Xndaad, 
la9alisation  haa  raaulted  in  ao  Buch  abuaa  —  not  juat 
paychologioal  praaaure  but  a  ahocklnq  nuabar  of  caaaa  of  out-and- 
out  (ital)  Involuntary  (unltal)  euthanaala,  inconvenient  and 
dafanaeleaa  patianta  ainply  put  to  death  without  their  conaent  — 
that  laat  yaar  the  Dutch  governKent  waa  forced  to  change  ita 
euthanaala  lawa. 

Judge  Roger  Miner  writing  for  the  and  Circuit 
unconprehendingly  adaita  the  reality  of  thia  nightmare:  "It  aeema 
clear  that  aone  phyaiciana  [in  the  Ketherlanda]  practice  non- 
voluntary euthanaala,  although  it  ia  not  legal  to  do  ao."  Well, 
why  would  auch  thlnga  occur  in  the  Netherlanda?  Are  the  people 
there  norally  Inferior  to  Americana?  Are  the  doctora  aoaahow  nore 
cruel  and  uncaring? 

Of  oourae  not.  The  obvioua  reaeon  ia  that  doctora  there 
were  relieved  of  the  conatraint  of  the  law.  Tha  abaolute  ethical 
norm  eetabliehad  aince  tha  time  of  Hippocratea  that  doctora  nuat 
not  kill  waa  removed  in  the  name  of  compaaaion,  and  the 
inevitable  happened.  Good,  ordinary  doctora  in  their  seal  to  be 
ever  more  compaaaienate  in  terminating  uaeleaa  and  Buffering 
life,  began  killing  people  who  did  not  even  aak  for  it.  once 
given  power  heretofore  reaerved  for  Cod,  aome  exceeded  their 
narrow  mandate  and  acted  like  God.  There  ehould  be  no  aurpriae  — 
nor  any  illuaion  that  what  ocourrad  in  Holland  will  not  occur 
here. 
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But  whatever  my  private  view  and  whatever  the  private  view 
of  the  robed  ealnencea  of  the  3nd  and  9th  clreulta<  la  this  not 
an  laaue  which  a  deaooratlc  people  ought  to  decide  theeselvea? 

Have  theae  judgea  learned  nothing  froa  Roe  v.  Wade?  The 
United  Statea  la  the  only  country  In  the  Western  world  that  haa 
legalised  abortion  not  by  popular  vote  or  leglalatlve  action  but 
by  judicial  flat.  The  reault  haa  been  2S  yeara  of  social  and 
political  turmoil,  ha   Ruth  Bader  Glnsburg  has  written,  "Roe  v. 
Wade . . . aeeaed  entirely  to  remove  the  ball  from  the  legislators' 
court. "  It  thus  "halted  a  political  prooaaa  that  waa  moving  In  a 
reform  direction  and  thereby,  I  believe,  prolonged  dlvlalveneaa 
and  deferred  stable  aettlement  of  the  laaue." 

Having  dlaenfranehlsed  a  democratic  people  on  one  of  the 
fundamental  moral  Issues  of  our  time,  the  courts  are  now  bent  on 
doing  It  again.  Not  a  alngle  country  In  the  world  (save  Holland) 
permits  doctors  to  help  patients  kill  themsalvea.  Now  judgea  have 
deoreed  that  America  will  be  such  a  country.  Indeed  that  the 
constitution  demands  that  America  be  such  a  country. 

It  la  not  as  If  the  people  have  neglected  the  laaue.  Since 
1991,  three  atatea  have  held  referenda  on  the  queatlon. 
California  and  Waahlngton  voted  narrowly  to  retain  the  ban, 
Oregon  voted  even  more  narrowly  to  lift  It. 

They  can  forget  their  vetea.  Judge  Stephen  Relnhardt  and 
the  9th  circuit  Court  in  San  Franoiaco  have  decided  the  laaue  for 
them.  Congratulating  hla  own  ateely  self^dlaclpline,  Relnhardt 
writea:  "We  must  strive  to  realat  the  natural  judicial  impulae  to 
limit  our  vision  to  that  which  can  plainly  be  observed  en  the 
face  of  the  [Conatitution] . "  And  realat  he  deea,  heroically.  In  a 
manlfeato  longer  than  the  Unabomber's,  keinhardt  embraces  a 
"dynamism  of  constitutional  intsrpretatlon"  and  proclaims  a 
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conatitutional  "right  to  die"  lo&gmi,  lo,  undiaoovarttC  all  thaaa 
years  right  under  our  noaes  In  the  "liberty  interest"  of  the  Due 
Prooeas  Clause  of  the  14th  Amendaent. 

Until  thia  ease  vas  brought,  no  federal  court  in  Aaerlean 
hiatory  had  ever  read  the  Fourteenth  Anendaent's  "liberty 
interest"  as  prohibiting  the  state  fron  outlawing  one  person's 
helping  kill  another  at  the  letter's  req[uest.  How  did  the  9th 
Circuit? 

It  drew  courage  and  precedent  froa  the  aother  of  judicial 
willfulneas,  the  Supreae  Court's  abortion  decisions.  The  latest 
such  dscision,  (ital)  Planned  Parenthood  v.  Caaey  (unital), 
reaffirmed  the  right  to  abortion  on  the  grounds  that  aatters 
"involving  the  most  intiaate  and  personal  choices  a  person  may 
aake  in  a  lifetime,  choices  central  to  personal  dignity  and 
autonomy,  are  central  to  the  liberty  protected  by  the  Fourteenth 
Aaendaent . " 

Well,  reasons  the  9th  Circuit,  if  aborting  a  fetus  is  an 
intimate  and  personal  choice,  how  about  killing  oneself?  If  the 
right  to  abortion  is  central  to  personal  dignity  and  autonomy, 
why  not  suicide  for  the  terainally  ill? 

But  by  the  9th  Circuit's  logic,  why  stop  there?  why  should 
the  state  be  allowed  to  interfere  with,  say,  drug-taking?  What 
decision  Is  more  private,  more  "intiaate  and  personal,"  more  an 
expression  of  personal  autonomy  than  choosing  to  alter  one's  own 
mood  and  perceptions  through  a  voluntary  act? 

And  as  to  the  right  to  assisted  suicide,  why  stop  with  the 
terainally  ill?  Under  what  principle  should  the  non-terminally 
ill  or  even  the  healthy  be  denied  the  autonomy  of  assisted 
suicide? 
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Taka  tba  incenaolably  baraaved  parant  %rhe  haa  leac  his 
ehlldran  in  aoaa  diaaatar:  not  111.  Taka  tha  aavarely  diaablad 
young  paraon  whoaa  Ufa  ia  a  living  hall:  not  taralnal.  K»   ay 
diatingulahed  collaagua  on  thia  panal,  Profaaaer  Yala  Xaalaar  haa 
pelntad  out.  It  ia  parveraa  to  allow  tha  raliaf  of  auieida  to  tha 
taralnally  ill  whoaa  auffaring  ia  about  to  and  ahortly  anyway, 
while  denying  it  tha  non-taminal  who  faca  andlaaa  dacadaa  of 
unraliavad  anguiah. 

Mhy  dany  than  tha  right  to  aaaiatad  auieida?  Why  dany  it  to 
anyone  who  haa  had  enough  of  life?  What 'a  illnaea,  let  alone 
terainal  illneaa,  got  to  do  with  it?  Under  the  9th  Circuit 'a 
Fourteenth  Aaendaent,  why  ahould  Z  net  be  allowed  to  open  a  chain 
of  boutique  death  chaiobera  -'-  "Xrauthaanar'a  Thanatology  Cantera'* 
—  ready  to  aaaiat  anyone  who  walka  in  the  door  with  thia  noat 
"intlawte  and  paraonal"  expreaaion  of  peraonal  autonoay? 

III. 

The  Seoond  Circuit  alao  overtuma  the  law  againat 
phyaician-aaaiatad  auieida  but  en  different  grounda.  It  finde  ita 
oonatitutlonal  aandate  not  in  the  liberty  intereat  but  in  the 
Equal  Protection  Clauaa  of  the  14th  Amendaent.  Judge  Miner  and 
the  Second  Cireuit  panel  argue  thua:  In  the  Cruxan  oaae  the 
Supreae  Court  appeara  to  eatabliah  the  right  of  the  terainally 
ill  to  rafuae  life-eupporting  oedieal  treataant.  It  ia  therefore 
uneonatitutionally  diacriainatory  to  deny  terainally  ill  paraona 
not  on  life  aupport  the  equal  right  to  kill  theaaalvea  by 
aedically  active  aeana.  If  the  doctor  can  pull  your  plug,  ha  auat 
be  penitted  to  preaeribe  healock. 

"Phyaiciana  do  not  fulfill  tha  role  of  ^killer'  by 
praacribing  druga  to  haaten  death  any  acre  than  they  do  by 
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dlaeonnaetln?  llf*  support  ayataiBa,"  vrltaa  Judqm   Nlnar.  Thia  la 
pamleleua  nonaanaa.  Thera  la  «  graat  dlffaranea  batvaan,  aay, 
not  raauacitating  a  atoppad  haart  —  allowing  natura  to  taka  ita 
aouraa  —  and  actively  killing  aoaaone.  In  tha  firat  eaaa,  tha 
paraon  ia  dead.  In  tha  aacond,  ha  only  wiahaa  to  ba  daad.  And  in 
tha  caae  of  life  auatainad  by  artificial  hydration  or 
vantilation,  pulling  tha  plug  alaply  pravanta  a  prolongation  of 
tha  dying  preoaaa.  Preacribing  hemlock  inltiataa  it. 

The  distinction  la  not  juat  practical.  It  ia  paychologioal . 
Killing  ia  hard  to  do.  Tha  trtiola  purpoaa  of  thia  casa  ia  to  naka 
it  easier.  How?  By  giving  doctora  who  actively  aaaiat  auiclda  tha 
bleasing  of  tha  lav  and  aociaty. 

Tha  priEc  for  judicial  praauaption,  hovevar,  goaa  to  Judge 
Guide  Calabreai  of  tha  2nd  Circuit  in  Maw  York  for  hia  opinion 
concurring  that  current  lawa  banning  aaaiatad  auiaida  nuat  be 
thrown  out  but  for  a  different  —  and  revealing  —  rationale: 
They  aust  go  becauae  thsy  are  ebeolete.  They  were  originally 
enacted  at  a  time  whan  auiclda  waa  either  a  crine  or  conaldered  a 
"grave  public  wrong."*  Now  that  auiclda  ia  conaldered  neither,  he 
says,  the  aaaiatad  auiclda  lawa  aake  no  aenae.  Calabreei  grants 
that  the  Conatitutien  and  ita  history  do  not  clearly  render  these 
atatutea  invalid.  But  that  deters  him  not  a  bit.  He  would  throw 
then  out  anyway  until  the  Mew  York  Legislature  cones  up  with  new 
asaisted-'sulclde  lawa  aportlng  nore  aodem  ratlonalea. 

But  judgea  rule  on  the  conatitutionality  of  lawa,  not 
their  currency.  Are  deaoeratlcally  enacted  lawa  to  be  atricken 
until  a  new  moral  exegeele  can  be  cooked  up  to  aatiafy  a  judge's 
peraonal  athiea? 

Calabreai  preauaas  that  the  people  of  New  York  retain  their 
prohibition  againat  phyBlcian-aesisted  suicide  out  of  absent- 
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alnd«dn««s.    Yat  h«  hlasalf  netas  that  in  1994  a  taak  forca  of 
doctor* f  bloatbieiata  and  rall9leua  laadara  organltad  at  tha 
raquaat  ot   Govamor  Cuobo  concludad  — unanlaoualy  -'-  that  tha 
"lava  prohibiting  aaaiatad  aulcida  and  authanaaia  aheuld  not  b* 
ehangad."  Yat  Calabraai  oarriaa  on  aa  if  no  one  othar  than  ha  haa 
bant  hia  Bind  to  tha  problaa. 

rv. 

Calabraai  ia  a  Clinton  appointaa.  Judge  Roger  Miner,  who 
wrote  tha  and  circuit 'a  majority  opinion,  waa  appointed  by 
Reagan.  Tha  9th  circuit  majority  (1  Kennedy,  5  Carter,  2  Reagan 
appointeea)  la  ainllarly  acunanieal.  Mhich  provaa  that  judicial 
iaparialiaa  ia  a  bipartiaan  ocoupational  diaaaaa. 

The  Supreme  Court  would  do  a  great  aervice  to  the 
democratic  character  of  thia  country  by  reviewing  theae  opiniona, 
overturning  them,  and  reaonatrating  againat  the  breathtaking 
arrogance  of  theae  imperial  judgea.  It  might  begin  by  quoting 
from  the  diaaant  of  tha  9th  Circuit 'a  Andrew  Kleinfeld:  "That  a 
queation  ia  important  doea  not  imply  that  it  ia  conatitutienal . 
Tha  Pounding  Fathara  did  not  eatabliah  tha  United  Statea  aa  a 
democratic  republic  ao  that  elected  officiala  would  decide 
trivia,  trhile  all  great  quaationa  would  be  decided  by  the 
judiciary." 

I  have  no  great  expectation  that  over  the  long  rtin  the 
people  and  their  legialaturaa  would  firvly  hold  the  line  againat 
phyaician-aaaiated  auieida.  But  Z  would  rather  aee  the  ban 
overturned  by  popular  will  after  vigoroua  debate  than  by  judicial 
fiat.  If  the  conaequencea  of  permitting  aaaiatad  auiclda  turn  out 
to  be  aa  balefux  aa  I  predict,  a  deaooratie  deelaion  can  alwaya 
be  reveraad. 
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But  with  aonatltutienal  rights  th«r«  la  no  furthar  appaal. 
Tha  dabata  anda.  And  aa  vlth  abortion,  all  that  la  laft  la 
blttamaas,  angry  daaonat rations,  and  a  daap  sonaa  of 
dlsenfranchlaaaant.  Having  dona  that  onea.  ara  va  going  to  do  It 
again? 

Thank  you. 
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Oiarles  Krauthammer 

Deciding 
On  Life 
Or  Death 

In  Uie  most  morally  l»den  judicial  deci- 
sion smce  Soe  v.  WatU.  two  U.S.  appeals 
couns  (for  the  2nd  and  9th  circuits)  havi 
.  withm  the  last  five  weeks  struck  down  as 
unconsutuuonal  law*  banning  physiaan- 
assisted  suicide.  Two  issues  are  at  stake 
here:  (1)  Should  physioao-assiated  iuSn 
dde  be  penmned.>  And  (2)  should  judge* 
be  deciding  the  issue?  The  first  is  ^ 
difficult  question.  The  second  is  not.      . , 

In  this  column  and  elsewhere.  I  haxft 
argued  that  permitting  doctors  to  )al\ 
their  patients  is  a  bad  idea,  howevoj 
compassionate  the  motives,  pnnapallj* 
because  the  erosion  of  the  uboo  against 
ptaysician-assisted  suiade  will  inevitaMy. 
lead  to  abuses.  But  whatever  my  privite 
view  and  whatever  the  private  view  of 
the  robed  ermnences  of  the  2nd  and  9tli 
circuits,  IS  this  not  an  issue  that  a  demcK 
oatK  people  ought  to  decide  them- 
selves.' 

Have  these  judges  learned  nothing 
from  Roe  v.  Wadt'  The  United  Sutes  li 
the  onh^  country  in  the  Western  world  that 
has  iegahzed  abortion  not  by  popular  vote 
or  legislative  action  but  by  judical  fiat.  TW 
result  has  been  25  years  of  socal  anil 
political  tunDoiL 

Having  diseniraochaed  a  democntk; 
people  CO  one  of  the  fundamental  moni 
issues  of  our  nme.  the  courts  are  now  bent 
on  domg  it  agam.  Not  a  smgte  counnry  n 
the  world  (save  HoUand)  permits  docton 
to  help  patients  kill  themselves.  Now 
judges  have  decreed  that  America  will  be 
such  a  country,  indeed  that  the  Coosmu- 
tjon  demands  that  America  be  such  a 
oountty. 


It  is  not  as  if  the  people  have  neglecmi 
the  issue.  Since  1991.  three  sutes  ha« 
beU  referenda  on  the  questioa.  CaMom^ 
and  Washmgtoo  voted  narrowly  to  reta^ 
the  ban,  Oregon  voted  even  more  narrow- 
ly to  lift  iL 

Well,  they  can  forget  their  votes.  Judge 
Stephen  Remhardt  and  the  9th  Circuit 


The  imperial 
judiciary  strikes 
again. 

Coun  m  San  Ftanasco  have  deaded  th* 
asue  for  them.  Coogratulanng  his  owii 
steely  self^iisapline.  Reinhartit  wntes; 
"We  must  strive  to  resist  the  natural 
judicial  impulse  to  limit  our  vision  to  that 
which  can  plainly  be  observed  on  the  face 
0*  the  document  before  ua."  meaning  the 
Cooaitution.  And  resist  he  does,  heroial-' 
ly.  In  a  manifesto  kmger  than  the  Uni" 
bomber's,  Reuihardt  emtiraces  a  "dyn*" 
nnsra  of  coosotunooal  mierpretaoon"  and 
proclaims  a  constitutional  "right  to  die" 
kxiged.  k).  undiscovered  all  these  year» 
ngbt  under  our  noses  in  the  "liberry  mter- 
est"  of  the  Due  Process  Clause  of  the  14th 
Amendment 

(Questioo;  If  the  Kberty  interest  man- 
dates permitting  assisted  suiade,  how  can 
one  justify  the  current  drug  laws.'  If  the 
state  may  not  mipinge  on  your  bberty  tv 
make  yourself  dead,  how  can  it  unpmge 
your  liberty  to  make  yourself  high.') 

The  proe  for  judicial  presumptxM,  ho^' 
ever,  goes  to  Judge  GukJo  Calabresi  of  t^ 
2nd  Cmant  m  New  York  for  ho  opinna 
concurring  that  current  laws  banning  asaiih 
ted  f  "<■«<»■  must  be  thrown  out  but  for  a 
diSeent— and  revealing— ratiooale:  Theji 
Duot  go  because  they  are  obsolete.  Tbex 
were  ongmaDy  enacted  at  a  time  when 
suade  wu  either  a  cime  or  considered  » 
•grave  pubbc  wrong."  Now  that  suicide  a 
onsidered  natber,  he  says,  the  uaXe^ 
suK3de  laws  make  no  sense.  Calabrea; 
grants  that  the  Constmitwo  and  its  histonc 
do  not  dearly  render  these  sututes  antir 
il  But  that  deters  ban  not  a  bit.  He  would 
throw  them  out  anyway  untd  the  Nete 
York  legialature  comea  up  with  new  ais* 
ted-sunde  laws  sporting  more  modedi 
noooales. 


Are  democratically  enacted  laws  to  be 
stricken  until  a  new  moral  exegesis  can  bb 
cooked  up  to  satisfy  a  judge  s  personal 
ethxs.'  Judges  rule  oo  the  consotutionaJity 
of  bws,  not  their  currency. 

Calabresi  presumes  that  the  people  of 
New  York  retain  their  prohibinon  against 
physKian-assisted  suiade  out  of  absent- 
mindedness.  Yet  he  himself  notes  that  in 
1994  a  task  force  of  doctors,  bioechiasts 
and  lebgious  leaders  organized  at  the  re- 
quest of  &>v.  Mano  Cuomo  concluded 
(unanimously,  mmd  you)  that  the  laws 
agamst  physiaan-assisted  suiade  shoukl  he- 
retained.  Yet  Calabresi  carries  on  as  if  no 
one  other  than  he  has  bent  his  mmd  to  ths 
problem. 

Calabresi  is  a  Clinton  appouitee.  Judge 
Roger  Miner,  who  wrote  the  2nd  Circuit's- 
raapnty  opinion,  was  appointed  by  Rea- 
gan. The  9th  Circuit  mapnty  (1  Kennedf. 
5  Carter.  2  Reagan  appomteesi  is  sunilarl^ 
ecumenical.  Which  proves  that  radioal  im- 
perialism is  a  bipartisan  occupatiooal  di9^ 
ease. 

Is  It  too  much  to  hope  that  the  Supreme 
Court  will  put  a  stop  to  il'  It  would  do  a 
great  service  to  the  demociatK  character 
of  this  country  by  reviewing  these  opof 
ions,  overturning  them  and  remonstrating 
against  the  breathtaking  arrogance  oL 
these  impenal  judges.  It  might  begm  by 
quoong  from  the  dissent  of  the  9th  Cir^ 
cults  Andrew  Kleinfeld:  That  a  question 
IS  important  does  not  imply  that  it  a 
coostituQonal.  The  Founding  Fathers  diii 
not  establish  the  United  Sutes  as  a  demo- 
aaoc  repuhtic  so  that  elected  officials 
iroukl  deode  tnvia,  while  all  great  qaeSr. 
tuos  woukt  be  deaded  by  the  judioary." 
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Mr.  Canady.  Ms.  Lee. 

STATEMENT  OF  BARBARA  COOMBS  LEE,  CHIEF  PETITIONER, 
OREGON'S  DEATH  WITH  DIGNITY  ACT 

Ms.  Lee.  Mr.  Chairman,  and  members  of  the  committee,  thank 
you  very  much  for  inviting  me  to  join  you  this  afternoon. 

My  name  is  Barbara  Coombs  Lee.  By  training  I  am  a  nurse,  and 
a  physician  assistant  and  an  attorney  at  law.  I  appear  before  you 
today  in  my  role  as  the  chief  petitioner  of  Oregon's  Death  with  Dig- 
nity Act,  which  was  passed  by  a  citizens'  initiative  in  November 
1994. 

The  act  creates  a  safe  harbor  in  Oregon's  assisted  suicide  laws 
for  an  attending  physician  to  provide  a  prescription  for  lethal  medi- 
cation upon  repeated  voluntary  and  informed  requests  from  a  com- 
petent adult  terminally  ill  Oregon  resident.  The  patient  may  then 
obtain  the  means  for  a  humane  and  dignified  death  at  the  time  of 
his  or  her  own  choosing. 

The  act  imposes  numerous  safeguards,  such  as  repeated  written 
and  oral  requests,  second  medical  opinions,  waiting  periods,  exam- 
ination of  alternatives,  such  as  comfort  care,  hospice  and  pain  con- 
trol. It  also  provides  documentation  by  the  attending  physician  and 
oversight  by  the  Oregon  State  Health  Division. 

Upon  constitutional  challenge,  the  act  was  found  by  a  Federal 
district  court  to  fail  the  equal  protection  rational  basis  test,  and  the 
State  is  currently  appealing  that  ruling  in  the  ninth  circuit. 

How  did  the  movement  for  this  act  oegin?  I  think  that  is  a  ger- 
mane question.  The  movement  for  Oregon's  Death  with  Dignity  Act 
began  with  Oregon  families  that  had  struggled  through  prolonged 
and  painful  deaths  and  resolved  to  change  the  law.  Most  specifi- 
cally, it  began  with  the  experience  of  a  woman  named  Sarah 
Sinnard,  who  struggled  with  a  terminal  heart  disease  for  a  number 
of  years.  She  andner  husband  Elvin  visited  medical  centers  all 
over  the  country  searching  for  some  relief  from  the  continuous  dis- 
comfort and  debilitation  that  she  suffered.  Finally  she  reached  the 
point  in  the  course  of  her  disease  where  any  efK>rt,  including  the 
effort  of  talking  with  her  children  or  reading  a  book,  was  sufficient 
to  bring  on  excruciating  pain.  She  was  bedridden. 

When  she  reached  that  decision  that  the  quality  of  her  life  was 
such  that  she  preferred  death  to  it,  she  talked  witn  her  family,  she 
talked  with  her  minister,  and  in  consultation  with  them  she  stock- 
piled medication,  and  she  read  about  how  to  use  a  plastic  bag. 

Strangely,  and  this  is  a  story  that  we  hear  again  and  again,  once 
Sarah  had  obtained  the  means  of  her  release,  she  felt  empowered, 
and  her  spirits  brightened.  Over  and  over  again  we  hear  the  de- 
scription of  people  who  finally  find  the  means  for  the  relief  of  their 
suffering  as  though  they  had  been  locked  in  a  room  that  had  a 
door,  and  finallv  they  found  the  key.  With  that  key,  she  obtained 
the  courage  and  the  grace  to  live  on  in  spite  of  her  disability  for 
a  good  period  of  time. 

Finally,  however,  the  day  came  when  she  decided  that  her  suffer- 
ing was  too  great  to  bear.  She  carefully  constructed  an  alibi  for  her 
husband  Elvin  and  instructed  him  to  go  where  he  would  be  seen 
and  return  to  her  only  afler  a  certain  stated  number  of  hours.  He 
did  as  he  was  told,  and  when  he  returned,  indeed  he  found  that 
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she  had  taken  her  hfe  and  she  was  at  peace.  His  grief  was  greatly 
intensified,  and  it  is  to  this  day,  by  his  inability  to  be  with  his  wife 
at  the  end. 

In  spite  of  Sarah's  precautions,  Elvin  was  still  subjected  to  a 
criminal  investigation.  The  police  were  called.  The  house  was 
searched.  Articles  were  confiscated,  including  the  letters  that 
Sarah  had  written  of  goodbye  to  Elvin  and  her  children.  Elvin 
vowed  "This  isn't  right,*  and  he  began  an  organization  called  Or- 
egon Right  to  Die  that  met  in  his  basement. 

From  that  effort  came  eventually  the  Oregon  Death  with  Dignity 
Act,  which  is  now  codified  in  ORS. 

The  problem  which  the  Sinnard  family  experienced  is  that, 
though  medical  science  has  conquered  the  gentle  and  peaceful 
deaths,  it  has  left;  the  humiliating  and  agonizing  to  run  their  re- 
lentless downhill  course.  Faced  with  this  dilemma,  the  problem 
that  the  law  presents  is  that  families,  loving  families,  are  turned 
into  criminals.  Loved  ones  are  separated  at  the  end  when  it  is  most 
important  for  them  to  be  close.  People  are  driven  out  of  the  commu- 
nity that  supports  them  and  into  isolation,  and  others  are  forced 
to  endure  a  slow  and  agonizing  death  that  contradicts  the  very 
meaning  and  the  sanctity  of  their  lives. 

I  want  to  stress  that  in  Oregon  the  Death  with  Dignity  Act  had 
very  broad  support.  The  State  Democratic  Party,  the  Republican 
Dorchester  Conference,  the  National  Organization  of  Women  all 
supported  the  act  as  a  compassionate  response  to  this  desperate 
situation.  I  would  say,  however,  that  our  most  vocal  support,  and 
certainly  our  largest  contributions,  came  from  people  who  described 
themselves  as  very  politically  conservative. 

These  people  resent  a  government  that  interferes  with  an  in- 
tensely private  and  personal  decision  and  restricts  their  individual 
liberty.  Many  of  these,  who  would  otherwise  oppose  a  woman's 
abortion  option  on  the  grounds  that  there  is  another  life  to  con- 
sider, see  no  such  moral  issue  in  assisted  death  for  terminally  ill 
adults. 

During  our  campaign  we  argued  that  physicians  already  assist 
their  patients,  and  we  were  merely  codifying  and  adding  safe- 
guards to  the  status  quo.  And,  in  fact,  subsequent  to  the  passage 
of  the  Death  with  Dignity  Act,  surveys  in  Washington  and  Oregon 
and  other  places  have  revealed  that  that  is  so.  The  most  recent  sur- 
vey that  came  out  in  Washington  actually  revealed  that  the  rate 
of  requests,  although  covert  and  surreptitious  in  Washington,  is  ap- 
proximately the  same  as  it  is  in  the  Netherlands,  and  the  rate  at 
which  physicians  respond  positively  to  those  requests  is  also  the 
same.  The  only  difference,  of  course,  is  that  under  the  Oregon 
Death  with  Dignity  Act,  there  would  be  guidelines  and  safeguards 
and  consultation,  and  without  it,  these  actions  are  covert,  surrep- 
titious, hidden,  and  out  of  our  reach. 

Incredibly  some  would  contend  that  covert  illegal  assistance  is 
preferable  to  decriminalization.  As  a  citizen  and  an  attorney,  I  be- 
lieve in  an  ordered  society,  and  I  could  not  accept  a  stated  policy 
to  wink  at  the  law. 

When  we  know  that  certain  rare  and  desperate  cases  call  for  a 
compassionate  response  in  the  form  of  assisted  death,  it  seems  to 
me  that  our  democratic  heritage  demands  that  the  law  be  consist- 


163 

ent  with  that  knowledge.  This  is  uniquely  American,  but  it  is  how 
we  govern  with  integrity  and  retain  the  consent  of  the  governed, 
I  believe  that  people  like  Sarah  choose  a  hastened  death  because 
they  believe  that  the  circumstances  of  their  death  are  very  impor- 
tant to  the  meaning  and  the  story  and  the  sanctity  of  their  lives. 

They  agree  with  Ronald  Dworkin,  the  philosopher  and  legal 
scholar,  who  said  making  someone  die  in  a  way  that  others  ap- 
prove, but  he  believes  a  horrifying  contradiction  of  this  life,  is  a 
devastating  and  odious  form  of  tyranny. 

Thank  you. 

[The  prepared  statement  of  Ms.  Lee  follows:] 

Prepared  Statement  of  Barbara  Coombs  Lee,  Chief  Petitioner,  Oregon's 

Death  With  Dignity  Act 

Chairman  Hyde  and  members  of  the  Committee,  good  afternoon.    My  name  is  Bvlian 
Coombs  Lee     By  training  I  am  a  nurse,  physician  assistant,  and  attorney  at  law.    I  appear 
today  in  my  role  as  a  Chief  Petitioner  of  Oregon's  Death  with  Dignity  Act,  which  was  passed 
by  citizen's  initiative  in  November  1994.   The  Act  creates  a  safe  harbor  in  Oregon's  assisted 
suicide  laws  for  an  attending  physician  to  provide  a  prescription  for  lethal  medicabon,  upon 
repeated  voluntary  and  informed  requests  from  a  competent,  adult,  terminally  ill  patient.    The 
patient  may  then  obtain  the  means  for  a  humane  and  dignified  death  at  the  time  of  his  or  her 
own  choosing.    The  Act  imposes  numerous  safeguards,  such  as  repeated  written  and  oral 
requests,  second  medical  opinions,  waiting  periods,  and  consultation  regarding  comfort  care, 
hospice  and  pain  control.    It  also  provides  for  documentation  by  the  attending  physician  and 
oversight  by  the  State  Health  Division.    Upon  constitutional  challenge,  the  Act  was  found  by 
a  Federal  District  Court  judge  to  fail  the  equal  protection  rational  basis  test,  and  the  Sutc  is 
currently  appealing  that  ruling  at  the  Ninth  Circuit. 

The  movement  for  Oregon's  Death  with  Digxiity  Act  began  with  Oregon  families  that  had 
struggled  through  prolonged  and  painfiil  deaths  and  resolved  to  change  the  law.    Elvin 
Sinnard's  wife  Sarah  suffered  with  a  terminal  hean  condition  that  brought  excruciating  pain 
with  any  activity,  including  reading  and  talking.    She  reached  her  decision  in  consultation 
with  her  family  and  minister,  stockpiled  medication  and  learned  how  to  apply  a  plastic  bag. 
Heartened  by  her  empowerment,  she  continued  to  live  for  a  number  of  months,  but  gradually 


164 


her  suffering  became  too  great  to  bear.    When  the  day  of  her  decision  arrived,  she  carefully 
constructed  an  alibi  for  her  husband  and  instructed  him  to  go  where  he  would  he  seen,  not  to 
return  for  a  stated  number  of  hours.    When  be  returned  she  indeed  was  *at  peace*  but  his 
grief  was  intensified  at  his  inability  to  be  with  her  when  she  died.    In  spite  of  Sarah's 
precautions.  Elvin  was  still  subjected  to  a  criminal  investigation.    The  house  was  searched 
and  articles  confiscated,  including  Sarah's  fareweU  letters  to  her  family.    Elvin  vowed  'This 
isn't  right."  and  formed  an  organization  called  Oregon  Right  to  Die,  which  met  in  his 
basement. 

Patty  Rosen's  daughter  Jody  was  dying  of  bone  cancer.    All  the  narcotics  doctors  could 
provide  didn't  dull  her  pain  and  Jody  pleaded  with  her  mother,  a  nurse,  to  help  her  die.    The 
day  Patty  finally  agreed  was  a  happy  one  for  Jody,  but  complying  with  her  request  was  not 
easy  because  of  the  drug  tolerance  that  had  dcfveloped  over  the  previous  weeks.    Patty 
eventually  succeeded,  and  lay  next  to  her  daughter  as  she  died  in  her  bod. 

The  problem  is  that  medical  science  has  conquered  the  gentie  and  peaceful  deaths  and  left  the 
humiliating  and  agonizing  to  run  their  relentless  downhill  course.   The  suffering  of  these 
individuals  is  not  trivial  and  it  is  not  addressed  by  anything  medical  science  has  to  offer 
Faced  with  this  dilemma,  the  problem  for  many  is  that  the  law  turns  loving  families  into 
criminals.    It  separates  loved  ones  at  the  end,  when  it  is  most  important  to  be  close.    It 
encourages  patients  to  choose  violoit  and  premature  deaths  while  they  still  have  the  strength 
to  aa.    And  it  forces  some  to  suffer  through  a  slow  and  agonizing  death  that  contradicts  the 
very  meaning  and  fabric  of  their  lives. 

In  Oregon  the  Death  with  Dignity  Act  received  wide  support  across  getxlers.  ages,  and 
political  philosophies.    The  state  Democratic  party,  ACLU  and  local  National  Organization  of 
Women  supported  the  Act  as  a  compassionate  response  to  the  dilemma  many  find  themselves 
in  at  the  end  of  their  lives.    But  our  most  vocal  support  and  largest  contributions  came  from 
people  who  describe  themselves  as  politically  very  conservative.   Tliey  resent  a  government 
that  imerfcres  in  an  intensely  personal,  private  decision,  and  restricts  their  individual  liberty. 
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Many  who  would  oppose  a  woman's  abortion  option  on  the  grounds  that  there  is  another  life 
to  be  considered,  see  no  such  moral  issue  in  assisted  death  for  terminally  ill  adults. 

During  our  campaign  we  argued  that  physicians  already  assist  their  patients  with  death  in 
hidden  and  unstated  ways.    The  initiative  would  merely  bring  covert,  surreptitious  activity 
into  the  open  and  add  safeguards.    Recent  scientific  evidence  confirms  this  belief.    In 
February  the  New  England  Journal  of  Medicine  published  a  survey  of  Oregon  physicians 
taken  in  early  1995.  in  which  21  %  said  they  bad  been  asked  for  a  prescription  for  a  lethal 
dose  of  medication  within  the  preceding  year.    Seven  percent  (7%)  stated  they  had  written 
such  a  prescription  prior  to  passage  of  the  Act,  and  most  of  these  stated  their  patients  had 
taken  the  medication.    A  survey  of  Washington  State  physicians  published  in  the  Journal  of 
the  American  Medical  Association  last  month  revealed  that  26%  of  physicians  have  been 
asked  at  least  once  for  a  lethal  prescription  or  euthanasia.    147  physicians  provided  207  case 
descriptions  of  patients  who  made  requests.   The  physician  provided  lethal  prescriptions  to  38 
(24%)  of  those  requesting  them  and  21  patients  (SS%)  took  the  medication  and  died.    IS 
patients  (39%)  did  not  use  their  prescriptions. 

Physicians  who  respond  to  such  requests  do  so  without  guidelines,  without  consultation  with 
their  peers,  and  without  referral  for  second  opinion.    Improvement  in  these  professioiul 
practices  is  one  of  the  chief  salutary  effects  of  decriminaJization.   Widi  open  discussion  of 
symptoms  and  options  comes  improvement  in  care.    Since  passage  of  the  Death  with  Dignity 
Act  palliative  care  has  received  gready  increased  attention  in  Oregon's  medical  community 
and  referrals  to  hospice  have  increased  20% .    Dying  individuals  and  their  families  are 
relieved  of  their  burden  of  secrecy,  isolation  and  fear  of  prosecution. 

Incredibly,  some  would  contend  that  covert,  illegal  assistance  is  preferable  to 
decriminalization.    As  a  citizen  and  attorney  I  believe  in  an  ordered  society  and  I  could  not 
accept  a  stated  policy  to  wink  at  the  law.   When  we  knoa  that  certain  rare  and  desperate 
cases  call  for  a  compassionate  response  in  the  form  of  assisted  death  our  detnocivtic  heriuge 
demands  that  the  law  be  consistent  with  that  knowledge.   I>erhaps  this  is  uniquely  American, 
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hut  it  how  we  govern  with  integrity  retain  the  consent  of  the  govenied. 

I  believe  that  one  reason  people  like  Sarah,  or  Jody,  or  Francois  Mittennd  choose  a  hastened 
death,  is  because  they  believe  the  circumstances  of  their  deaths  are  very  important  to  the 
meaning,  the  story,  even  the  sanctity  of  their  lives.   There  is  something  about  facing  death 
with  courage  and  grace,  with  senses  intact,  that  serves  their  most  cherished  values  and 
spiritual  needs.    And  I  believe,  quoting  philosopher  and  legal  scholar  Ronald  Dworfcin,  that 
'Making  someone  die  in  a  way  others  approve,  but  he  believes  a  horrifying  contradiction  of 
this  life,  is  a  devasuting.  odious  form  of  tyranny.* 
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THE  OREGON 
DEATH  WITH  DIGNITY  ACT 

SECTION  I  ..;..-••      - 

GENERAL  PROVISIONS         "  '^ 

§     I  .0  I    DEFINITIONS 

Tile:  rollowinu  words  and  pliroies.  whenever  used  in  ihis  Aci.  shall  luve  the  folliwing  meanings: 

( 1 )  "Aduli  ■  means  an  individual  who  is  I  S  years  of  age  or  older. 

(2)  "Anending  physician  '  means  ilie  physician  who  has  pnmary  responsibility  for  the  care  of  the 
poiient  ofld  ireaimer.i  of  the  patient's  tenninal  disease. 

(3)  ■■Consulting  physician '  means  a  physician  who  is  qualifier!  by  specialry  or  expenence  to  maJce  a 
professional  diagnosis  and  prognosis  regarding  the  paiienfs  disease. 

(4)  ■Cour^eling"  means  a  consulu:;cn  tefA-een  a  state  lice.-^ed  psychiatrist  cr  psychologist  and  a 
paiieni  for  the  purpose  of  determining  whether  the  paiient  is  sufTering  from  a  psychiajnc  or  psychological 
disorder,  or  depression  earning  impaired  judgment. 

(5)  ■"Health  care  provider"  means  a  person  licensed,  cenified.  or  otherwise  authorized  or  permitted  by 
the  law  of  this  Suje  to  ad.-ninister  health  care  in  the  ordinary  coune  of  business  or  practice  of  a 
profession,  and  includes  a  health  care  facilir/. 

(6)  "Incapable"'  mc3r\s  tha:  in  the  cpioioa  of  a  coiin  or  in  the  opinion  of  the  patient's  anending 
physician  or  consulting  physician,  a  paiient  lacks  the  ability  to  make  and  communicate  health  care 
decisions  to  health  ca/e  providers,  including  communication  through  persons  familiar  with  the  patient's 
monr.er  of  communicating  if  those  persons  are  available.  Capable  means  not  incapable. 

(7)  "Informed  decision^'  means  a  decision  by  a  qualified  patient,  to  request  and  obtain  a  prescription  to 
end  hjs  or  her  life  in  a  humane  and  dignified  maimer,  that  is  based  on  an  appreciation  of  the  relevant  faas 
and  after  being  fully  informed  by  the  anending  physician  of: 

(a)  his  or  her  medical  ciag.iosis; 

(b)  his  cr  her  prognosis; 

(c)  the  potential  nsks  associated  '.vith  taJdng  the  medication  to  be  prescribed; 

(d)  the  probable  result  of  la.idng  the  medication  to  be  prescnbed; 

(e)  the  feasible  ahe.TJitives,  including,  but  not  limited  to,  comfor:  care,  hospice  care  and  pain 

control. 
(S)  ■■.Medically  connrmed"  mecirs  the  medical  opinion  of  the  anending  physician  has  heen  confirmed 
bv  a  cor^ult:r:g  physician  *ho  ^\2S  examined  the  patient  and  the  patient's  relevant  medical  records. 

(9)  ■'Patient"  means  a  person  who  is  under  the  care  of  a  physician. 

(10)  "Physician'  means  a  doctor  of  medicine  or  osteopathy  licensed  to  practice  medicine  by  the  Board 
cf  .Medical  Exir.iners  for  the  State  of  Oregon. 

(11)  "Qualified  patient"  means  a  capable  adult  who  is  a  resident  of  Oregon  and  has  satisfied  the 
reouirements  of  this  Act  m  order  :o  obuin  a  prescription  for  medication  to  end  his  or  her  life  in  a  humane 
and  dic.-.i.led  nunner. 

( 1 2)  ■Te.T-.i.-.al  disease'^  means  an  incurable  and  irreversible  dia^se  that  has  been  medically  confirmed 
a.id  will,  wiilnn  reasonable  nieJicjl  judijment.  produce  death  wnhin  six  (6)  months. 


^^^fex^ii;  ^   l\ 
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SECTION  2 

WRITTEN  REQUEST  FOR  MEDICATION  TO  END  ONE'S  LIFE 

IN  A  HUMANE  AND  DIGNIFIED  MANNER 

§  2.01    Who  May  Initiate  a  written  Request  for  medication 

An  adult  who  is  capable,  is  a  resideni  of  Oregon,  and  has  been  determined  by  ihe  attending  physician 
and  consulting  physician  to  be  sufTenng  from  a  terminal  disease,  and  who  has  volunianiy  expressed  his 
or  her  wish  to  die.  may  maJce  a  urxinen  request  for  medicaiion  for  the  purpose  of  ending  his  or  her  life  in 
a  humane  and  dignified  manner  in  accordance  with  this  Act. 

§2.02   Form  OF  THE  Written  Request 

(1)  A  valid  request  for  medication  under  this  Act  shall  be  in  subsrantially  the  form  descnbed  in 
Section  6  of  this  Act,  signed  and  dated  by  the  patient  and  witnessed  by  at  least  two  individuals  who,  in 
the  presence  of  the  patient,  anest  that  to  the  best  of  their  knowledge  and  belief  the  paiient  is  capable, 
acting  voluntarily,  and  is  not  being  coerced  to  sign  the  request. 

(2)  One  of  the  witnesses  shall  be  a  person  who  is  not: 

(a)  A  relative  of  the  paiient  by  blood,  mamage  or  adoption; 

(b)  A  person  wbo  at  the  time  the  request  is  signed  would  be  entitled  to  any  portion  of  the  esute  of 
the  qualified  patient  upon  death  under  any  will  or  by  operation  of  law;  or 

(c)  An  owner,  operator  or  employes  of  a  health  care  facility  where  the  qualified  paiient  is  receiving 
medical  treatment  or  is  a  resident. 

(3)  The  patient's  attending  physician  at  the  time  the  request  is  signed  shall  not  be  a  wimess. 

(4)  If  the  patient  is  a  patient  in  a  long  term  care  facility  at  the  time  the  written  request  is  made,  one  of 
the  -Aptnesses  shall  be  an  individual  designated  by  the  facility  and  having  the  qualificaiioos  specified  by 
the  Department  of  Human  Resources  by  rule. 

SECTION  3 
SAFEGUARDS 

§  3.0!   ATTENDING  PHYSICIAN  RESPONSIBILITIES 

The  artending  physiciao  shall: 

(1)  Make  the  initial  determination  of  whether  a  patient  has  a  terminal  disease,  is  capable,  and  has  made 
the  request  voluntarily; 

(2)  Inform  the  patient  of: 

(a)  his  or  her  medical  diagnosis; 

(b)  his  or  her  prognosis; 

(c)  the  potential  risks  associated  ^^  itli  taking  the  medication  to  be  prescribed; 

(d)  the  probable  result  of  taking  the  medication  to  be  prescnbed; 

(e)  the  teasibltf  alternatives,  includini:.  but  not  limited  to.  comfon  care,  hospice  care  and  pain 
control, 

(.')  Refer  the  patient  to  a  consulting  physician  for  medical  confimiaiion  of  the  diagnosis,  and  for  a 
determination  tlut  the  pjiieni  is  capable  jnd  acting'  voluntarily; 
i-l  Kol'cr  ilicpi'ii"'"  lor  vituiiM-'iri-  ii  .ipproprijio  pur.sujiii  lo  .Section  .'.0."; 
i  .'^  1  Kv'mi,-!  ili.ii  liio  iMiik'ui  M.'iiiv  ik\i  .M  km; 
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{(ji  liifomi  iIk-  paiicni  i!ni  lie  or  slie  lias  on  opponuniiy  lo  rescind  ihi;  request  at  any  linie  and  in  any 
nijiiiier.  and  oiTcr  ilio  paiiciit  an  opponuniiy  (o  rescind  ai  ilic  end  of  ilic  IS  day  waiiinj;  period  pursuant  to 
SixiiOM  3  00. 

( 7)    Verily,  immediaicly  prior  to  wniing  ilie  prescnpiion  for  medication  under  this  Act.  (hat  the  patient 
IS  niakiiiy  an  informed  decision: 
(S;    Fulfill  the  medical  record  documentation  requirements  of  Section  3.09; 

(9)  Ensure  that  all  appropriate  steps  are  earned  out  in  accordance  with  this  Act  pnor  to  wniing  a 
prescnpiion  for  medication  to  enable  a  qualified  patient  to  end  his  or  her  life  in  a  humane  a/id  dignified 
manner. 

§  3.02  Consulting  Physician  Confirmation 

Before  a  patient  is  qualified  under  this  Act.  a  consulting  physician  shall  examine  the  paiient  and  hi:  or 
her  relevant  medical  records  and  confirm,  in  wnting,  the  anending  physician's  diagnosis  thai  the  paiient 
IS  sutfenng  from  a  rerminai  dissase,  ar.d  verif;.'  '■'"—  ••'"•s  paiie.".!  is  capable,  is  anme  voluntarily  and  has 

made  an  informed  decision. 

§  3.03  Counseling  Referral 

If  in  the  opinion  of  the  anending  physician  or  the  consulting  physician  a  paiient  may  be  sufTering  from 
a  psvchiatnc  or  psychological  disorder,  or  depression  causing  impaired  judgment,  either  physician  shall 
refer  the  patient  for  counseling.  No  medication  to  end  a  patient's  life  in  a  humane  and  dignified  manner 
shall  be  prescnbed  until  the  person  performing  the  counseling  determines  that  the  patient  is  not  sufTering 
from  a  psychjatnc  or  psychological  disorder,  or  depression  causing  impaired  judgment. 

§3.04  Informed  DECISION 

Ko  person  shall  receive  a  prescription  for  medicaiion  to  end  his  or  her  life  in  a  humane  and  dignified 
manner  unless  he  or  she  has  made  an  informed  decision  as  defined  in  Section  1.01(7).  Immediaiely  prior 
to  v-r.tmg  a  prescription  for  medicaiion  under  this  Act,  the  anending  physician  sball  verify  thai  the 
patient  is  making  an  informed  decision. 

§  3.05  FAMILY  NOTIFICATION 

The  ane.nding  physician  shall  ask  the  patient  to  notify  next  of  kin  of  his  or  her  request  for  medication 
pursuant  to  this  .\ct.  .A  patient  who  declines  or  is  unable  to  notify  next  of  kin  shaJI  not  have  his  or  her 
request  denied  for  that  reason. 

§3.06    WRITTEN  AND  ORAL  REQUESTS 

In  order  to  receive  a  prescnption  for  medicaiion  to  end  his  or  her  life  in  a  humane  and  dignified 
manner,  a  qualified  patient  shall  have  made  an  oral  request  and  a  wrinen  request,  and  reiterute  the  oral 
request  to  his  or  her  anending  physician  no  less  than  fifteen  (15)  days  after  making  the  initiaJ  oral 
request.  At  the  time  the  qualified  patient  makes  his  or  her  second  oral  request,  the  anending  physician 
shall  offer  the  patient  an  opportunity  to  rescind  the  request. 

§3.07    RIGHT  TO  RESCIND  REQUEST 

A  patient  may  rescind  his  or  her  request  at  any  time  and  in  any  manner  without  regard  to  his  or  her 
mental  jute.  No  prescription  for  medication  under  this  Act  may  be  wnnen  without  the  anending 
plivjicijn  oiferiny  ilie  i^ujlii'ied  patient  an  opponuniiy  to  rescind  the  request. 
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§  3.08     WArTINC  PERIODS 

No  lois  iluii  fliloeii  (15)  Jjys  ihjil  cljpsc  bciween  ilie  patjem's  iniiial  oral  request  and  the  wriiing  of  a 
prcscnpiion  undv.-r  ihis  Aci.  No  less  than  j8  hours  sliall  elapse  between  the  patient's  wntten  request  and 
the  «.ritin2  ofa  prescription  under  this  Act. 

§  3.09   Medical  Record  Documentation  Requirements 

The  following  shall  be  documented  or  filed  in  the  patient's  medical  record: 

(1)  All  oral  requests  by  a  paiient  for  medication  to  end  his  or  her  life  in  a  humane  and  dignified 
manner: 

(2)  All  wTirten  requests  by  a  patient  for  medication  to  end  his  or  her  life  in  a  huma/ie  and  dignified 
ma/uier 

(3)  The  anending  physician's  diagnosis  a/id  prognosis,  determinaiion  that  the  patient  is  capable,  aning 
voluctanly  and  has  made  an  informed  decision; 

(4)  The  consulting  physician's  diagnosis  and  prognosis,  and  verification  thai  the  patient  is  capable, 
.  acting  voluntarily  and  has  made  an  informed  decision; 

(5)  A  report  of  the  outcome  and  determinaiions  ma^de  during  coLuiseling,  if  performed; 

(6)  The  anending  physicians  ofTer  to  the  patient  to  rescind  his  or  her  request  at  the  time  of  the 
patient's  second  oral  request  pursuant  to  Section  3.06;  and 

(7)  A  note  by  the  anending  physician  indicating  that  all  requirements  under  this  Act  have  been  met 
and  indicating  the  steps  laicen  to  carry  out  the  request,  including  a  noution  of  the  medication  prescribed. 

§3.10  Residency  Requirement 
Only  requests  made  by  Oregon  residents,  under  this  Act,  shall  be  granted. 

§3.11    REPORTING  Requirements 

(1)  The  Health  Division  shall  annually  review  a  sample  of  records  maintained  puisixant  to  this  Act. 

(2)  The  Health  Division  shall  maJce  rules  to  facilitate  the  collection  of  information  regarding 
compliance  with  this  Act.  The  inforTnaiion  collected  shall  not  be  a  public  record  and  may  not  be  made 
available  for  inspection  by  the  public. 

(3)  TTie  Health  Division  shall  generate  and  make  available  to  the  public  an  annual  statistical  repon  of 
information  collected  under  Section  3. 1 1(2)  of  this  Act. 

§3.12  Effect  on  Construction  of  Wills,  Contracts  and  Statutes 

(1)  No  provision  in  a  contraa.  "aiII  or  other  agreement,  whether  wrinen  or  oral,  to  the  extent  the 
provision  would  affect  whether  a  person  may  make  or  rescind  a  request  for  medication  to  end  his  or  her 
life  in  a  humane  and  dignified  manner,  shall  be  valid. 

(2)  No  obligation  owing  under  any  currently  existing  contract  shall  be  conditioned  or  afTected  by  the 
making  or  rescinding  ofa  request,  by  a  person,  for  medication  to  end  his  or  her  life  in  a  humane  and 
dignified  manner. 

§3.13   Insurance  OR  Annuity  Policies 

The  sale,  procurenieni.  or  issuance  of  any  life,  health,  or  accident  insunnce  or  annuity  policy  or  the 
rate  chari;ed  for  any  policy  shall  not  be  conditioned  upon  or  affected  by  the  making  or  rescinding  ofa 
request,  by  a  person,  for  medication  to  end  his  or  her  life  in  a  humane  and  diynified  manner  Neither 
itiall  a  inulii'ied  p.itiv::ii'j  act  of  iiice>"!iiiu  medication  to  end  liii  or  her  life  in  a  humane  and  dignified 
i;i.iiini.r  li.r.  i:  .in  t'liiv.!  up.Mi  ;i  lii'c.  Iic.ilili.  or  .icciik'ni  iiiiiiranci.'  or  aiiiiuit\' policv. 
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§  3.  M   Construction  of  Act 

NoiIiiOi;  m  iMis  Act  slull  be  consiaicd  lo  Juiliorizi;  3  pliysjciaii  or  ony  oilier  person  lo  end  a  patient's 
liic  bv  leilol  injection,  mercy  killing  or  active  euilnn^sia.  Actions  ukcn  In  accordance  with  this  Act 
slull  noi.  lor  any  purpose,  constitute  suicide,  assisted  suicic'c.  mercy  killing  or  homicide,  under  the  law. 

SECTION  4 
IMMUNITIES  AND  LIABILITIES 

§  4.01    Immunities 

E.xcept  as  provided  in  Section  4.02: 

(1)  No  person  shall  be  subjea  to  civil  or  cnminal  liability  or  professional  disciplinary  anion  for 
panicipating  in  good  fai;.';  cc.-pliar.c;  v.::.':  '.his  Acr.  This  i.^-cludes  being  present  when  a  qualified  paiiem 
laJces  the  prescnbed  medication  to  end  his  or  her  life  in  a  huma/ie  a/id  dignified  manner. 

(2)  No  professional  organization  or  association,  or  health  care  provider,  may  subject  a  person  to 
censure,  discipline,  suspension,  loss  of  license,  loss  of  privileges,  loss  of  membership  or  other  penalty  for 
pamcipatina  or  refusing  to  participate  in  good  faith  compliance  with  this  Act. 

(})  No  request  by  a  patient  for  or  provision  by  an  anending  physician  of  medication  in  good  faith 
compliance  with  the  provisions  of  this  .\ct  shall  constirute  neglect  for  any  purpose  of  law  or  provide  the 
sole  basis  for  the  appointment  of  a  gua/dian  or  conservator. 

(4)  ,N'o  health  care  provider  shall  be  under  any  dury,  whether  by  contract,  by  starute  or  by  any  other 
legal  requirement  to  panic:pate  in  the  provision  to  a  qualified  patient  of  medication  to  end  his  or  her  life 
in  a  humane  and  dignified  manner.  If  a  health  care  provider  is  unable  or  unwilling  to  carry  out  a  patient's 
request  under  this  Act,  and  the  patient  transfers  his  or  her  care  to  a  new  health  care  provider,  the  prior 
health  care  provider  shall  transfer,  upon  request,  a  copy  of  the  patient's  relevant  medical  records  to  the 
new  health  care  provider.  \ 

§4.02   Liabilities 

())  A  person  who  without  authorization  of  the  patient  willfully  alters  or  forges  a  request  for 
medication  or  conceals  or  destroys  a  rescission  of  that  request  with  the  intent  or  effect  of  causing  the 
patient's  death  shall  be  guilty  of  a  Class  A  felony. 

(2)  A  person  who  coerces  or  exerts  undue  influence  on  a  patient  to  request  medication  for  the  purpose 
of  enaing  the  patient's  life,  or  to  destroy  a  rescission  of  such  a  request,  shall  be  guiiiy  of  a  Class  A  felony. 

(3)  Nothing  in  this  Act  limits  funher  liability  for  civil  damages  resulting  from  other  negligent  conduct 
or  intentional  misconduct  by  any  person. 

(4)  The  penalties  in  this  .Act  do  not  preclude  criminal  penalties  applicable  under  other  law  for  conduct 
which  is  inconsistent  with  the  provisions  of  this  Act. 

SECTION  5 
SEVERABILITY 

§  S.OI   Severability 

.Any  section  of  ihis  Act  bein^  held  invalid  as  to  any  person  or  circumstance  shall  not  affect  the 
application  oiaiiy  other  section  of  tins  Act  which  can  be  ^iven  full  effect  ujihout  the  invalid  section  or 

.ipilllt.lllOII. 
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SECTION  6 
FORM  OF  THE  REQUEST 


R  A  nt     coRM  OF  THE  BEQUEST 

^  aJJuZ  a  mcd.C3..on  3S  ou.hoMzed  by  .Im  oc.  shall  b.  m  subs.nmially  .he  follow.ng  for 


REQUEST  FOR  MEDICATION 
TO  END  MY  LIFE  IN  A  HUMANE  AND  DIGNIFIED  MANNER 

I un  *n  »<lul'  of  sound  mind. 

Z ',  "'  which  my  incnding  physicUn  has 

1  im  suffering  from . •  ^ 

.,- ^raujuJ  disease  »nd  which  has  b«ro  mediuUy  conHnned  by  .  consulting  physician 

dc..rn,a,ed  is  .  '^'^J^  ^^^^^  ,,  ^^  ,.,^,,.,  p,og.os«.  the  aa,u,c  of  n.cdKaaoc  .be 
-..scnb'^  -nd  pc:.r.r:^  .«c:a:«l  Hs;;..  --.e  expccl-d  rcuiu  and  ±c  feasible  ahenufve..  including  comfon 
Z..  hosp.ce  "'-^  P;; --;';„„,„^,  p,^,.,.„  p„,,„^  ^edlcanon  .hac  w.U  eod  my  life  in  a  hun^ane 
and  dignifid  manner. 

^^^\  °a^!nfonned  my  family  of  my  decision   and  uken  .heir  options  inu,  coosider,uon. 

I  have  decided  not  to  inform  my  fanuJy  of  my  decision. 

I  have  no  fanulv  lo  inform  of  ray  decision, 
m^erstand  that  I  have 'the  ngbl  to  rescind  this  re-^uestal  any  tune.  ^.      •      .„  k. 

I  i:""d  a,e  full  anpo«  of  Oiis  revues,  and  I  expecc  U,  die  when  I  uicc  .he  med.canon  .  be 

""""tmaice  ..s  revues.  volununJy  and  wiihou.  reseivadon.  »d  I  accp.  fuU  morai  re^ponsib.li.  for  my 
acucns. 

Sisned:  

Diied: ■ 


DECLARATION  OF  wrr>'ESSES 
We  declare  that  the  pereon  signing  this  f«iuest: 

(a)  is  pervjnally  known  lo  us  or  has  provided  proof  of  .denuty: 

Ih't   Sisaoi  ihis  request  in  our  presence; 

!c)  Ipi^r,  to  bTof  sound  mu>d  and  not  under  duress,  fraud  or  undue  innuence; 

(d)    Is  not  a  patient  for  whom  either  of  us  is  anenJing  physician. 


Wimesx  I /Date 


Wimess  2/Daic 


rj.;il>i]r 
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Mr.  Canady.  Professor  Kamisar. 

STATEMENT  OF  YALE  KAMISAR,  CLARENCE  DARROW  DISTIN- 
GUISHED UNIVERSITY  PROFESSOR,  UNIVERSITY  OF  MICHI- 
GAN 

Mr.  Kamisar,  Thank  you  for  inviting  me.  I  don't  know  who 
planned  this,  but  everything  I  am  going  to  say  will  probably  greatly 
upset  the  previous  speaker,  but  I  shall  do  the  best  I  can. 

First,  a  preliminary  remark,  which  I  hope  you  do  not  take  out 
of  my  5  minutes.  In  response  to  Congressman  Frank,  as  to  whether 
you  are  legally  entitled  to  commit  suicide  or  whether  you  have  a 
right  to  commit  suicide,  I  would  say  the  answer  is  no.  And  now  I 
am  borrowing  from  something  Prof  Leon  Kass  once  said.  He  is  on 
the  next  panel.  You  have  the  capacity  to  do  a  lot  of  things.  You 
have  the  capacity  to  be  a  bad  husband.  You  have  the  capacity  to 
be  a  bad  parent.  But  I  wouldn't  say  you  have  the  right  to  be  a  bad 
parent  or  the  right  to  be  a  bad  husBand. 

Now,  why  isn  t  suicide  or  attempted  suicide  a  crime?  The  feeling 
was  it  doesn't  make  any  sense  to  punish  someone  who  commits  sui- 
cide. He  is  already  dead.  How  are  we  going  to  punish  him?  And  you 
only  will  punish  his  relatives  and  friends  and  so  forth.  It  doesn't 
make  any  sense  to  punish  someone  who  attempts  to  commit  suicide 
because  he  needs  psychiatric  help  or  medical  help  of  some  sort. 

The  reason  we  no  longer  criminalize  attempted  suicide  is  not  be- 
cause we  approve  of  it,  not  because  we  think  people  ought  to  have 
the  right  to  do  it.  We  iust  think  the  criminal  law  doesn't  fit.  We 
still  criminalize  assisted  suicide  because  we  think  that  the  criminal 
law  can  influence  third  parties,  even  though  it  cannot  influence  the 
suicidal  people  themselves. 

This  is  all  spelled  out  in  the  Model  Penal  Code.  The  code  is  not 
a  religious  tract.  It  is  considered  the  greatest  criminal  law  project 
of  the  20th  century  and  the  starting  place  for  all  criminal  law 
thinking.  It  was  the  work  of  many  law  professors,  and  as  far  as  I 
know,  most  were  not  religious.  The  code  reaffirmed  the  need  to  pro- 
hibit assisted  suicide,  and  this  was  done  in  the  1960's. 

I  have  asked  myself  why  is  there  so  much  support  for  assisted 
suicide,  and  indeed  voluntary  euthanasia,  and  why  is  there  grow- 
ing support?  I  can  think  of  four  reasons.  One  is  the  power  of  indi- 
vidual cases;  very  appealing,  very  dramatic  exceptional  cases.  We 
heard  Ms.  Lee  talk  about  that.  We  heard  Dr.  Quill  talk  about  that. 

A  second  reason  is  the  notion — and  I  think  many  proponents  of 
assisted  suicide  have  been  very  effective  selling  this  idea — the  no- 
tion that  the  only  substantial  objection  to  this  practice  is  based  on 
religious  grounds.  I  don't  think  that  is  true. 

I  might  say,  incidentally,  that  if,  as  you  said  earlier,  Mr.  Chair- 
man, President  Clinton  said  that  he  often  agrees  with  the  Catholic 
Church  and  that  is  why  he  is  likely  to  resSfirm  his  opposition  to 
assisted  suicide,  that  is  an  unfortunate  statement.  As  far  as  I  am 
concerned,  there  are  a  lot  of  other  reasons  to  be  opposed  to  assisted 
suicide  other  than  showing  your  agreement  with  the  Catholic 
Church. 

All  right.  A  third  reason  is  well,  the  doctors  are  doing  it  anyhow, 
so  let's  legalize  it.  If  the  doctors  are  violating  the  law  now,  why 
won't  they  violate  the  law  later? 
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And  a  fourth  reason  is  confusion  over  language:  "Right  to  die." 
"Death  with  dignity."  "Aid-in -dying."  There  is  so  much  confusion 
that — the  one  thing  that  is  never  mentioned  is  the  word  "eutha- 
nasia" or  the  word  '  suicide." 

Now,  let  me  discuss  the  reasons  I  have  mentioned  more  fully  and 
start  with  the  first  one.  I  think  the  media,  whether  deliberately  or 
not,  helps  the  cause  of  assisted  suicide  or  euthanasia  because  re- 
porters think  they  are  doing  a  great  job  if  they  spend  14  or  15  min- 
utes focusing  on  one  family  and  showing  you  now  this  person  is 
suffering  in  the  last  days  of  Lou  Gehrig^s  disease  or  some  other 
fatal  illness,  and  we  all  feel  horrible.  But  the  reporters  never  stop 
and  say — the  issue  is  not  what  we  ought  to  do  in  this  individual 
case.  The  issue,  rather,  is  what  is  good  for  society?  What  is  the  im- 
pact of  legalizing  assisted  suicide  on  society  generally? 

Now,  Ms.  Lee  said  it  is  a  personal  and  private  matter.  It  is  not. 
We  are  not  isolated  individuals.  We  are  all  connected  to  each  other. 
And  once  vou  say  you  want  the  law  to  change,  and  you  want  to  leg- 
islate in  favor  of  assisted  suicide,  it  is  no  longer  a  private  matter. 
The  change  in  public  policy  is  going  to  affect  other  people. 

And  we  have  to  ask  ourselves  not  just  what  we  ought  to  do  for 
this  individual  patient,  but  what  will  the  impact  of  changing  public 
policy  be  on  thousands  of  old  people,  sick  people,  vulnerable  people 
who  probably  feel  a  little  guilty  about  being  alive  right  now.  Ac- 
cording to  the  literature  on  the  subject,  old  and  seriously  ill  people 
are  already  being  pressured  to  move  on  and  get  out  of  tne  way.  At 
work  is  a  prejudice  against  old  people  called  "ageism,"  really 
stereotypes  about  old  people,  and  a  feeling,  for  example,  that  if  you 
are  old  and  you  want  to  commit  suicide,  why  not?  That  sounds  per- 
fectly rational  to  younger  people. 

Now,  there  are  studies  that  show  that  hospitals  that  care  pri- 
marily for  minority  individuals,  do  a  much  poorer  job  of  pain  man- 
agement. If  you  are  poor  or  a  minority  and  you  have  the  assisted- 
suicide  option,  but  you  don't  have  adequate  medical  care,  and  you 
can't  afford  hospice  care,  this  option  would  be  much  more  attractive 
to  you  than  it  would  to  other  people. 

I  think  that  John  Arras,  a  professor  of  philosophy  and  bioethics 
at  the  University  of  Virginia,  put  it  very  well.  He  said,  whichever 
way  we  go,  we  are  confronted  with  a  choice,  and  whichever  way  we 
go,  there  are  going  to  be  victims.  If  we  reaffirm  the  current  prohibi- 
tion, there  will  be  victims.  We  know  that.  We  see  them  on  TV  all 
the  time.  We  see  them  on  documentaries  and  on  talk  shows.  They 
are  easy  to  identify.  But  we  don't  realize  that  if  we  change  the  law, 
and  legalize  assisted  suicide,  and  make  it  a  reasonable  option,  we 
are  going  to  put  more  pressure  on  certain  groups  of  people,  and 
there  are  going  to  be  other  victims.  We  heard  someone  speak  about 
that  on  the  first  panel. 

Now,  this  business  about  the  only  substantial  objections  to  pro- 
posals favoring  assisted  suicide  are  based  on  religious  doctrine  is 
an  old  argument.  Glanville  Williams,  who  was  the  leading  pro- 
ponent of  euthanasia  and  assisted  suicide  in  his  time  made  this 
statement  40  years  ago.  I  wrote  my  first  article  on  the  subject  in 
response  to  that  statement  in  an  attempt  to  prove  that  it  is  not  so, 
that  euthanasia  and  assisted  suicide  can  be  condemned  on  other 
grounds  than  religious  ones. 
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And  I  think  the  New  York  State  Task  Force  Report  is  strong  evi- 
dence of  this.  The  report  spells  out  many  nonreligious  concerns 
that  led  all  24  members  of  the  task  force  to  recommend  unani- 
mously that  the  total  ban  against  assisted  suicide  and  euthanasia 
be  maintained.  The  task  force  said,  for  example,  that  legalizing 
these  practices  would  be  profoundly  dangerous  for  many  people 
who  are  ill  and  vulnerable  and  would  hit  minority  gfroups  particu- 
larly hard. 

Ajiother  reason  why  this  movement  has  such  so  much  support  is 
the  argument  that  doctors  are  doing  it  anyhow,  so  it  would  be  bet- 
ter to  bring  it  out  in  the  open  and  formulate  standards.  And  we 
heard  that  point  of  view  expressed  this  morning. 

Well,  there  is  a  dispute  about  how  widespread  it  is,  but  if  it  is 
truly,  the  case  that  present  laws  are  widely  ignored  by  doctors, 
why  should  we  expect  the  doctors  to  comply  with  the  new  laws, 
which  would  only  authorize  assisted  suicide  in  very  limited  cir- 
cumstances— only  allow  it  for  the  terminally  ill? 

There  is  a  good  deal  of  literature  about  people  other  than  the  ter- 
minally ill  who  are  just  as  deserving  of  assisted  suicide.  After  all, 
if  there  is  a  basic  right  to  assisted  suicide,  either  people  have  the 
right  to  determine  the  time  and  manner  of  their  death  or  they 
don't.  If  there  is  such  a  right,  and  I  would  say  there  isn't,  but  if 
there  is,  and  the  courts  say  there  is,  how  in  the  world  can  we  limit 
this  basic  right  to  people  who  are  terminally  ill  and  not  apply  it 
to  people  who  are  paralyzed  or  people  in  wheelchairs  or  people  with 
severe  arthritis,  et  cetera? 

And  if  we  say  there  ought  to  be  assisted  suicide  for  those  people 
who  can't  do  it  themselves  and  need  help,  what  about  people  who 
can't  do  it  even  with  help — who  can't  swallow  the  pills  a  physician 
gives  them?  If  there  is  a  right  to  determine  the  manner  and  timing 
of  your  death,  aren't  they  entitled  to  have  the  doctor  administer  a 
lethal  drug? 

We  are  told  in  one  breath  don't  worry,  only  terminally  ill  people 
suffering  g^-eat  pain  will  be  permitted  to  obtain  assistance  in  com- 
mitting suicide.  But  in  the  next  breath  we  are  told,  and  the  ninth 
circuit  and  second  circuit  both  based  their  opinions  on  this  premise, 
that  there  is  no  significant  difference  between  the  termination  of 
life  support  and  active  intervention  to  bring  about  death.  If  that  is 
true,  these  courts  forgot  something.  The  right  to  terminate  life  sup- 
port is  virtually  unlimited.  It  is  not  limited  to  the  terminally  ill  or 
the  people  with  incurable  diseases.  Anybody  who  is  competent  can 
terminate  life  support. 

So  if  you  are  telling  us  that  it  is  a  denial  of  equal  protection  to 
treat  people  off  life  support  systems  differently  from  those  who  are 
on  life  support,  how  in  the  world  can  you  stop  someone  from  say- 
ing, I  am  not  terminally  ill,  but  if  I  were  on  life  support,  I  could 
end  my  life,  so  I  want  to  end  it  even  though  I'm  not  terminally  ill 
and  I  am  not  on  life  support.  Otherwise  this  person  would  say  I 
am  being  denied  equal  protection. 

It  seems  to  me  that  there  is  no  way  legally  or  psychologically 
that  we  are  going  to  stop  with  the  terminally  ill.  My  friend  Profes- 
sor Baron,  who  comes  up  after  me,  is  going  to  say  if  we  go  too  far 
down  the  slope,  we  can  always  go  back  up.  I  have  news  for  you. 
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You  don't  go  back  up  the  slope  once  you  go  down.  It  is  easier  not 
to  go  down  further  than  to  try  to  go  back  up. 

The  fourth  point  is  about  the  right  to  die"  and  other  foggy  la- 
bels. There  is  so  much  confusion  about  this.  I  am  in  Michigan,  and 
I  read  the  Detroit  newspapers,  and  every  week  there  are  10  letters 
in  support  of  Jack  Kevorkian  for  the  wrong  reasons.  People  say,  I 
am  all  for  Jack  Kevorkian.  My  mother  died  on  a  respirator  or  a 
feeding  tube,  and  I  don't  want  to  die  on  machines.  I  have  news  for 
them.  That  battle  is  over.  You  don't  have  to  die  on  machines  if  you 
don't  want  to. 

The  right  to  terminate  life  support  has  been  firmly  established. 
But  I  thmk  our  thinking  is  so  heavily  colored  by  the  two  great 
cases,  the  Karen  Ann  Quintan  case  and  the  Nancy  Cruzan  case, 
that  people  still  think  in  terms  of  let's  help  people  who  are  in  a 
vegetative  state.  They  don't  understand  how  the  law  has  developed 
and  the  proponents  of  assisted  suicide  don't  make  it  easy  to  under- 
stand people  talk  about  "death  with  dignity,"  which  is  a  term  for 
living  wills,  and  they  talk  about  the  "right  to  die,"  which  is  a  very 
confusing  term.  There  are  six  different  kinds  of  "rights  to  die." 

You  do  have  a  right  to  terminate  life  support — whether  you  are 
in  a  vegetative  state,  or  not,  or  seriously  ill,  or  not,  but  until  the 
ninth  circuit  and  second  circuit  cases  were  handed  down  not  a  sin- 
gle American  appellate  court.  Federal  or  State,  had  ever  said  there 
was  a  right  to  assisted  suicide.  Unless  you  believe — and  I  don't 
deny  that  some  people  do — unless  you  believe  that  the  ultimate 
goal  and  objective  should  be  that  every  competent  person  should 
have  the  right  to  end  his  or  her  life  for  whatever  reason  he  or  she 
thinks  is  a  good  reason  I  don't  think  many  people  believe  that,  but 
maybe  50  years  from  now  they  will,  we  have  to  draw  a  line  some- 
where. And  no  line  is  logical,  no  line  is  neat. 

Certainly  limiting  it  to  the  terminally  ill  is  not  logical.  David 
Rivlin  had  20  years  to  live.  He  was  paralyzed  from  the  neck  down, 
but  he  was  not  terminally  ill.  Elizabeth  Bouvia  had  20  years  to  live 
too.  She  was  not  terminally  ill,  but  she  was  paralyzed. 

It  doesn't  make  sense  to  limit  the  right  to  the  terminally  ill.  Nor 
can  you.  You  can't  limit  it  to  the  terminally  ill,  you  can't  limit  it 
to  assisted  suicide,  because  there  will  be  very  compelling  cases  for 
active  euthanasia. 

We  have  to  draw  a  line  somewhere.  I  say  let's  draw  a  line  where 
our  culture  has  drawn  the  line  up  to  now.  Let's  draw  the  line 
where  history  and  medical  tradition  has  drawn  the  line — ^between 
the  termination  of  life  support  and  active  intervention  to  bring 
about  death. 

[The  prepared  statement  of  Mr.  Kamisar  follows:] 
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Prepared  Statement  of  Yale  Kamisar,  Clarence  Darrow  Distinguished 
University  Professor,  University  of  Michigan 

Against  Assisted  Suicide  —  Even  a 
Very  Limited  Form 

Yale  Kamisar* 

Professor  Robert  Sedler  is  a  leading  constitutional  law  professor 
and  a  well-known  civil  liberties  lawyer.  I  think  he  is  right  about  many 
things.  To  cite  but  one  example,  I  think  he  was  right  when  he  led  the 
ACLU's  successful  legal  attack  on  certain  University  of  Michigan  re- 
strictions on  "hate  speech."^  But  I  cannot  agree  with  him  about  physi- 
cian-assisted suicide,  no  matter  how  narrowly  he  firames  the  issue.^ 

WHAT  IS  THE  QUESTION? 

Professor  Sedler  did  not  earn  all  the  civil  liberties  victories  he  has 
won  without  being  a  very  effective  advocate.  And  as  a  good  advocate 
he  is  well  aware  that,  as  Justice  Frankfurter  once  said,  "[ojn  the  ques- 
tion you  ask  depends  the  answer  you  get."^  So  to  get  the  answer  he 
desires,  Sedler  frames  the  issue  very  narrowly.  He  speaks  only  of  a 
"right"  or  "liberty"  to  assisted  suicide  for  ""terminaUy  ill  patients"  and 
only  for  such  patients  who  are  "in  the  end  stages  of  their  terminal  ill- 
ness."^ But  is  there  any  principled  way  to  so  limit  such  a  right  or 
liberty? 

*  Qarence  Darrow  Distinguished  University  Professor,  University  of  Michigan 
Law  School.  A.B.  1950,  New  York  University;  LL.B.  1954,  Columbia  University.  This 
article  is  an  expanded  and  up>dated  version  of  a  talk  delivered  at  the  Symposium  on 
Assisted  Suicide  and  Euthanasia  sp>onsored  by  the  University  of  Detroit  Mercy  and 
held  on  Nov.  18,  1994.  At  several  places  I  have  drawn  freely  from  my  other  writings 
on  the  subject.  I  am  indebted  to  University  of  Michigan  law  student  Marc 
Spindelman  for  his  valuable  comments. 

1.  S«f  Judge  Avem  Cohn's  opinion  in  Doe  v.  University  of  Michigan,  721  F. 
Supp.  852  (E.D.  Mich.  1989).  But  seegmeraUy  Catharine  A.  MacKinnon,  Only  Words 
(1993).  "Hate  speech"  is  a  popular  name  for  expression  that  stigmatizes  or  victimizes 
an  individiial  on  the  basis  of  race,  ethnidty,  religion,  sexual  orientation,  or  other 
listed  chsuacteristics. 

2.  See  Robert  A.  Sedle  ,  Are  AbsoluU  Bans  on  Assisted  Suicide  Constitutional?  I  Say 
No,  72  U.  Det.  Mercy  L.  Rev.  725  (1995)  (in  this  issue,  preceding  this  article). 

3.  See  Henry  J.  Friendly,  Mr.  Justice  Frankfurter,  in  Benchmarks  318-19  (1967). 

4.  Sedler,  supra  note  2,  at  725  (emphasis  added).  Professor  Sedler  also  tells  us 
that  the  Michigan  criminal  law  prohibiting  assisted  suidde  (a  state  law  that  has  since 
expired)  was  "specifically  directed  against  the  terminally  ill."  Id.  I  think  this  state- 
ment is  misleading  in  two  respects. 

First  of  all,  the  Michigan  law  was  not  specifically  directed  at  people  who  commit 
suidde  without  assistance,  but  at  those  who  purposely  aid  another  to  commit  siudde. 
The  law  did  not  prohibit  either  suidde  or  attempted  suidde,  see  Mich.  Comp.  Laws. 
Ann.  §  752.1027  (West  Supp.  1993),  nor,  for  that  matter,  does  any  American  criminal 
law. 
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Professor  Sedler  does  not  want  us  to  think  about  the  impact  on 
our  society  of  establishing  a  right  or  liberty  to  physician-assisted  sui- 
cide, however  limited  (at  first).  He  does  not  want  us  to  think  about 
other  situations  where  the  case  for  assisted  suicide  may  be  equally 
strong.  He  only  wants  us  to  focus  on  a  very  narrowly  circumscribed  set 
of  circumstances. 

Why  is  that?  I  think  it  is  because,  as  Sedler  and  his  colleagues  are 
well  aware,  a  severely  circumscribed  right  to  assisted  suicide  would 
cause  less  alarm  and  command  more  support  than  a  less  restricted 
one.  Most  of  us  balk  at  the  notion  of  actively  intervening  to  promote 
or  to  bring  about  the  death  of  innocent  persons.  But  if  only  the  termi- 
nally ill  and,  still  more  narrowly,  only  those  in  the  final  stage  of  their 
terminal  illness,  are  afforded  a  right  to  assisted  suicide,  we  can  still 
manage  to  reassure  ourselves  that  such  a  development  constitutes  only 
a  very,  very  slight  deviation  firom  our  social  norms. 

Thus,  a  proposal  for  a  rigorously  circumscribed  right  to  assisted 
suicide  or  a  claim  that  the  Constitution  protects  a  very  limited  right  to 
assisted  suicide  is  quite  inviting;  one  might  even  say,  seductive.  And,  if 
I  may  quote  Justice  Frankfurter  again,  "[t]he  function  of  an  advocate 
is  .  .  .  to  .  .  .  seduce  .  .  .  ."^ 

On  second  glance,  Professor  Sadler's  proposal  may  be  even  more 
narrowly  circumscribed  than  I  have  indicated.  Although  early  in  his 

However,  the  fact  that  there  is  no  form  of  punishment  acceptable  for  a  "com- 
pleted suicide"  and  that  a  criminal  prohibition  is  "singularly  inefficacious"  to  deter 
attempted  suidde: 

Does  not  mean  that  the  criminal  law  is  equally  powerless  to  influence  the 
behavior  of  those  who  would  aid  or  induce  another  to  take  his  own  life. 
Moreover,  in  principle  it  would  seem  that  the  interests  in  the  sanctity  of  life 
that  are  represented  by  the  criminal  homidde  laws  are  threatened  by  one 
who  expresses  a  willingness  to  participate  in  taking  the  life  of  smother,  even 
though  the  act  may  be  accomplished  with  the  consent,  or  at  the  request  of, 
the  suicide  victim. 
Model  Penal  Code  §  210.5  Commentary  at  94,100  (Official  Draft  and  Revised  Com- 
mentaries 1980). 

In  the  second  place,  the  Michigan  law  was  not  specifically  aimed  at  the  termiruiUy 
ill  or  those  who  help  the  terminally  ill  commit  suicide.  The  law  made  it  a  felony  for 
anyone  who  knew  that  another  person  intended  to  commit  suidde  (whether  that 
other  person  was  terminally  ill  or  not,  physically  disabled  or  not.  seriously  ill  or  not) 
to  "provide  the  physical  means"  by  which  that  other  person  committed  suidde  or  to 
"partidpate  in  a  physical  act"  by  which  the  other  person  did  so.  See  George  Annas, 
Phyiician-Assisted  Suicide  —  Michigan's  Temporary  Solution,  328  New  Eng.  J.  Med.  1573, 
1574  (1993). 

If  the  Michigan  and-assisted  suidde  law  was  spedfically  directed  at  any  group  or 
any  person,  it  was  aimed  at  Dr.  Jack  Kevorkian.  And  it  is  well  known  that  at  least  some 
of  Kevorkian's  patients  (induding  his  very  first  one)  were  not  terminally  ill,  as  that 
condition  is  usually  defined.  See  infra  notes  22-23  and  accompanying  text. 

5.  Feldc  Frankfurter,  Feldc  Frankfurter  on  the  Supreme  Court  509,  511 
(Philip  B.  Kurland  ed.  1970). 
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talk,  he  speaks  only  of  the  end  stages  of  terminal  illness,^  later  on  he 
seems  to  require  another  factor — unbearable  pain  and  suffering.  On 
two  occasions,  for  example,  he  asks  whether  the  government  can  force 
terminally  ill  persons  to  suffer  until  they  have  breathed  their  "last  ago- 
nizing breath."^ 

I  do  not  deny  that  one  may  im^ne  situations,  or  recall  actual 
ones,  that  constitute  very  dramatic,  very  compelling,  cases  for  assisted 
suicide  (or  active  voluntary  euthanasia  for  that  matter).  But  I  do  not 
believe  that  a  narrow  exception  to  the  current  prohibition  against  as- 
sisted suicide  would  or  could  remain  a  narrow  exception  for  very  long. 
As  I  shall  try  to  show,  I  do  not  believe  there  is  any  principled  way  to 
limit  the  right  to  physician-assisted  suicide  to  the  terminally  ill  even  to 
those  suffering  unbearable  or  great  physical  pain. 

More  generally,  I  share  the  conclusion  of  the  New  York  State 
Task  Force  on  the  Life  and  the  Law  that,  although  acts  of  assisted 
suicide  or  active  euthanasia  may  be  "morally  acceptable  in  exceptional 
cases,"®  such  cases  cannot  justify  explicit  changes  in  existing  legal  or 
moral  rules.® 

As  might  be  expected,  the  twenty-four  members  of  the  New  York 
Task  Force  had  different  views  about  individual  acts  of  assisted  suicide 
and  euthanasia.  ^°  Some  members  believed  that  "assisted  suicide  is 
ethically  acceptable  in  certain  cases.""  Nevertheless,  these  members 
joined  their  colleagues  in  unanimously  recommending  that  existing 
law  should  not  be  changed  to  permit  assisted  suicide  (or  active  volun- 
tary euthanasia). ^^  Every  member  of  the  Task  Force  concluded  that 
"the  potential  dangers  of  this  dramatic  change  in  public  policy  would 
outweigh  any  benefit  that  might  be  achieved."^^ 

And,  reported  the  Task  Force,  the  dangers  of  such  a  change 
would  be  the  greatest  for  the  elderly,  the  poor,  and  the  socially 
disadvantaged: 

6.  See  Sedler.  supra  note  2.  at  725,  727,  728. 

7.  See  id.  at  727,  728. 

8.  The  New  York  State  Task  Force  on  Life  and  the  Lvw,  When  Death  Is 
Sought:  Assisted  Suicide  and  Euthanasia  in  the  Medical  Context  102  (1994) 
[hereinafter  New  York  State  Task  Force  Report]  . 

9.  See  id. 

10.  The  GDmmission,  appointed  by  Governor  Mario  Cuomo,  was  made  up  of 
eight  medical  doctors  (two  of  whom  were  deans  of  medical  schools),  two  bioethicists 
who  were  not  medical  doctors,  four  lawyers,  six  clergymen  (one  of  whom  was  also  a 
law  professor),  the  state  commissioner  of  health,  the  state  commissioner  on  the  qual- 
ity of  care  for  the  mentally  disabled,  and  a  member  of  the  New  York  Civil  Liberdes 
Union.  In  addiuon,  three  medical  doctors  and  a  nurse  served  as  consultants.  See  id. 
at  ii-iii. 

11.  Id.  at  120. 

12.  See  id. 

13.  Id. 
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[I]t  must  be  recognized  that  assisted  suicide  and  euthanasia 
will  be  practiced  through  the  prism  of  social  inequality  and 
prejudice  that  characterizes  the  delivery  of  services  in  all  seg- 
ments of  society,  including  health  care.  Those  who  will  be 
most  vulnerable  to  abuse,  error  or  indifference  are  the  poor, 
minorities,  and  those  who  are  least  educated  and  least  em- 
powered. This  risk  does  not  reflect  a  judgment  that  physi- 
cians are  more  prejudiced  or  influenced  by  race  and  class 
than  the  rest  of  society — only  that  they  are  not  exempt  from 
the  prejudices  manifest  in  other  areas  of  our  collective  life.^"* 

*  «  * 

[Many  patients]  in  large,  overburdened  facilities  serving  the 
urban  and  rural  poor  .  .  .  will  not  have  the  benefit  of  skilled 
pain  man^ement  and  comfon  care.  Indeed,  a  recent  study 
found  that  patients  treated  for  cancer  at  centers  that  care 
predominandy  for  minority  individuals  were  three  times 
more  likely  to  receive  inadequate  therapy  to  relieve  pain. 
Many  patients  will  also  lack  access  to  psychiatric  services. 
Furthermore,  for  most  patients  who  are  terminally  or  se- 
verely ill,  routine  psychiatric  consultation  would  be  inade- 
quate to  diagnose  reliably  whether  the  patient  is  suJBFering 
from  depression.  ^^ 

For  similar  reasons,  not  long  ago  (February,  1992),  the  ABA 
House  of  Delegates  rejected  a  resolution  by  the  Beverly  Hills  Bar  Asso- 
ciation that  would  have  supported  a  California  ballot  initiative  ta  le- 
galize physician  "aid-in-dying. "  (The  "aid-in-dying"  label  covered  both 
physician-assisted  suicide  and  physician-administered  active  voluntary 
euthanasia.)^*  The  opposition  to  the  Beverly  Hills  resolution  v^ras  led 
by  John  Pickering,  the  Chair  of  the  ABA  Commission  on  Legal 
Problems  of  the  Elderly.  I  think  a  point  Mr.  Pickering  made  on  that 
occasion  bears  repeating: 

[The  resolution]  calls  for  "voluntaiy  aid  in  dying  .  .  .  without 
undue  influence  or  duress.  .  .  ."  Before  there  can  be  such 
truly  voluntary  choice  to  terminate  life,  there  must  be  univer- 
sal access  to  affordable  health  care.  The  lack  of  access  to  or 
the  financial  burden'-  of  health  care  hardly  permit  voluntary 


14.  Id.  at  125  (footnote  omitted). 

15.  Id.  at  143  (footnotes  omitted)  (dting  C.  S.  Cleeland  et  al..  Pcdn  and  Its  Treat- 
ment in  Outpatients  vnth  Metastatic  Cancer,  320  N.  Eng.  J.  Med.  592-96  (1994)). 

16.  See  generally  Alexander  Morgan  Capron,  Proposition  161:  Wiat  Is  at  Stake?, 
Commonweal.  Sept.  1992  (Special  Supp.),  at  2.  The  California  prop>osal  to  legalize 
"aid-in-dying"  (Proposidon  161)  failed  by  a  54  percent  to  46  percent  margin.  See  Alex- 
ander Morgan  Capron,  Even  in  Defeat,  Proposition  161  Sounds  a  Warning,  Hastings 
Center  Rep..  Jan.  -  Feb.  1993,  at  32. 
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choice  for  many.  What  may  be  voluntary  in  Beverly  Hills  is 
not  likely  to  be  voluntary  in  Watts.  ^^ 

IF  A  "RIGPTT"  OR  "UBERTT  TO  PHYSICIAN-ASSISTED  SUICIDE 

WERE  ESTABUSHED,  WOULD  (COULD)  IT  BE 

UMITED  TO  THE  "TERMINALLY  ILL"? 

As  I  understand  it,  the  basic  argimient  for  assisted  suicide  is  "per- 
sonal autonomy"  or  "self-determination"  or,  as  Professor  Sedler  puts 
it,  paraphrasing  the  language  in  Planned  Parenthood  v.  Casey,^^  "the 
right  to  define  one's  own  concept  of  existence  and  to  make  the  most 
basic  decisions  about  bodily  integrity."^^  But  if  one  believes  that  re- 
spect for  "self-determination"  and  "personal  autonomy"  entides  a  per- 
son to  decide  for  herself  whether,  when,  and  how  she  wishes  to  end 
her  life,  I  do  not  see  any  principled  way  in  which  this  right  or  liberty 
can  be  Umited  to  the  "terminsdly  ill,"  let  alone  persons  in  the  end 
stage  of  a  terminal  illness. 

According  to  Sedler,  "fojbvumsly,  the  terminally  ill  person  will  not 
seek  to  hasten  inevitable  death  until  the  end  stage  of  the  terminal 
illness  has  been  reached.  "^°  This  is  not  at  all  obvious  to  me.  It  would 
not  surprise  me,  for  example,  if  someone  who  learns  she  has  terminal 
cancer  or  is  HIV  positive  would  seek  assistance  in  ending  her  life 
shortly  after  she  heard  the  bad  news.  It  would  surprise  me  even  less  if 
someone  in  the  early  stages  of  Alzheimer's  disease,  anticipating  and 
fearing  mental  deterioration  some  years  down  the  road,  would  seek 

17.  Mr.  Pickering's  arguments  in  opposition  to  the  Beverly  Hills  resolution  are 
set  forth  in  a  memorandum  of  January  17,  1992,  which  is  quoted  at  length  in  John  H. 
Pickering,  The  Continuing  Debate  over  Active  Euthanasia,  Bioethics  Bulletin  (ABA). 
Summer  1994,  at  1,  2. 

Shortly  after  I  gave  the  talk  on  which  this  article  is  based,  a  conference  partici- 
pant. Dr.  Ralph  D.  Gushing,  who  treats  people  with  AIDS  at  Bon  Secours  Hospital  in 
Grosse  Pointe  as  well  as  at  Detroit  Receiving  Hospital,  expressed  the  view  that  there  is 
a  "racist"  component  to  the  issue  of  physidan-assisted  suicide.  See  Dave  Farrell,  As- 
sisted Suicide  A  Troubling,  Divisive  Issue  for  State  Doctors,  DETRorr  News,  Nov.  20,  1994,  at 
4C  (reporting  on  the  conference).  According  to  Dr.  Gushing,  inner-city  patients, 
many  of  them  poor  African-Americans,  would  be  most  likely  to  seek  and  to  obtain 
physician-assisted  suicide,  if  it  were  legal.  See  id.  Explained  Dr.  Gushing:  "It  seems  to 
me  that  a  person  with  less  options  for  medical  care  is  n.ore  likely  to  fiall  into  despair. 
And  that  is  when  these  kinds  of  dedsiotis  are  made — when  the  patient  is  depressed 
and  believes  there  is  no  hope."  Id. 

See  aZyo  John  D.  Arras,  The  Ri^  to  Die  on  the  Slippery  Slope,  8  Sec.  Theory  &  Prac. 
285,  304  (1982)  (predicting  that  if  active  voluntary  euthanasia  were  made  legal,  most 
dying  patients  in  the  middle  and  upper  classes  would  probably  opt  for  hospice  care, 
but  "the  poor,  who  because  of  their  p>overty,  lack  access  to  mainstreami  medical  care 
and  the  amenities  of  the  hospice,"  would  find  euthanasia  "much  more  attractive"). 

18.  505  U.S.  833, 851  (1992).  The  language  about  defining  one's  own  concept  of 
existence  is  disctissed  infra  in  the  text  accompanying  notes  139-51. 

19.  Sedler.  supra  note  2,  at  728. 

20.  Id.  (emphasis  added). 
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assistance  in  ending  her  life  before  the  disease  progressed  any  further. 
This,  essentially,  describes  the  plight  of  Janet  Adkins,  Dr.  Kevorkian's 
first  "suicide  patient  "^^ 

But  someone  in  Janet  Adkins'  situation  would  not  satisfy  Profes- 
sor Sedler's  criteria  because  she  would  not  be  "terminally  ill"  as  that 
term  is  usually  defined;  if  Adkins  had  not  availed  herself  of  Kevor- 
kian's services,  she  "might  easily  have  lived  for  many  more  years."^ 
(Terminal  illness  is  commonly  defined  as  a  condition  that  will  pro- 
duce death  "imminendy"  or  "within  a  short  time"  or  in  six  months  or 
a  year.)^^ 

If  there  is  some  constitudonally  protected  right  or  liberty  to  de- 
cide whether,  when  and  how  to  end  one's  life — "to  determine  the  tim- 
ing of  [one's]  death"^"* — surely  it  would  or  should  apply  to  someone 
in  Adkins'  situation.  Why  should  she  have  to  wait  until  the  final  phase 
of  Alzheimer's  disease?  Does  personal  autonomy  apply  to  matters  of 
life  and  death,  or  doesn't  it? 

It  should  be  noted  that  Dr.  Timothy  Quill,  a  forceful  and  elo- 
quent proponent  of  physician-assisted  suicide,  would  not  limit  that 
right  to  the  terminally  ill.  As  he  explains,  he  does  not  want  "to  arbi- 
trarily exclude  persons  with  incurable,  but  not  imminendy  terminal, 
progressive  illness. "^^  But  why  stop  there?  Is  it  any  less  arbitrary  to 
exclude  the  quadriplegic?  The  victim  of  a  paralytic  stroke?  The  man- 
gled survivor  of  a  road  accident^ 

If  personal  autonomy  and  the  termination  of  sufifering  are  su]> 
posed  to  be  the  touchstones  for  physician-assisted  suicide,  why  ex- 
clude those  with  non-terminal  illnesses  or  disabilities  who  might  have 
to  endure  greater  pain  and  suffering  ior  much  longer  periods  of  time  than 
those  who  are  expected  to  die  in  the  next  few  weeks  or  months?  If 
the  terminally  ill  do  have  a  right  to  assisted  suicide,  doesn't  someone 
who  must  continue  to  live  what  she  considers  an  intolerable  or  unac- 

21.  Sef  Judith  Ahronheim  &  Doron  Weber,  Final  Passages:  PosmvE  Choices 
FOR  THE  Dying  and  Their  Lx)ved  Ones  14-15,  36,  74  (1992);  Michael  Betzold,  Ap- 
poiNTMEi>JT  wrrH  Doctor  Death  41-46  (1993). 

22.  Ahronheim  &:  Weber,  ju/wa  note  21,  at  74.  S«  aiso  Peter  Singer.  Rethinking 
Life  and  Death  133  (1995)  (Janet  Adkins  "knew  that  she  might  live  another  ten  years 
or  more") . 

23.  S«  Yale  Kamisar,  When  Is  There  a  Constitutional  'Ri^  to  Die"?  When  Is  There  TCo 
Constitutional  "Right  to  Live?",  25  Ga.  L.  Rev.  1203,  1210-11  (1991);  Thomas  Marzen, 
"Out,  Out  Brief  Candle':  Constitutionally  PrescripUd  Suicide  for  the  Terminally  111,21  Has- 
tings Const.  L.Q.  799,  814  (1994).  As  pointed  out  in  Ahronheim  8c  Weber,  supra 
note  21,  at  74,  "even  by  the  standards  of  the  Hemlock  Society,  of  which  [Adkins]  was  a 
member,  she  was  not  'terminal' — defined  by  the  organizadon  as  having  six  months  or 
less  to  live  .  .  .  ." 

24.  Sedler,  5u/wa  note  2,  at  728.  Professor  Sedler  further  states:  "[T]he  quesdon 
is  whether  [a  terminally  ill]  person  will  have  the  choice  to  hasten  inevitable  death — to 
determine  the  timing  of  death — or  whether  that  person  must  continue  to  suffer  until 
she  breathes  her  last  agonizing  breath."  Id. 

25.  Timothy  Quill,  Death  and  DiGNnv  162  (1993)  (emphasis  added). 


183 


1995]  ASSISTED  SUICIDE  741 

ceptable  existence  for  many  years  have  an  eqiial — or  even  greater — 
right  to  assisted  suicide? 

If  a  competent  person  comes  to  the  unhappy  but  firm  conclusion 
that  her  existence  is  unbearable  and  freely,  clearly  and  repeatedly  re- 
quests assisted  suicide,  and  there  is  a  constitutional  right  to  some  form 
of  assisted  suicide,  why  should  she  be  prevented  from  obtaining  the 
assistance  of  another  to  end  her  life  just  because  she  does  not  "qual- 
ify" under  somebody  else's  standards?  Isn't  this  an  arbitrary  limitation 
of  self-determination  and  personal  autonomy?  As  Daniel  Callahan  has 
observed:  "How  can  self-determination  have  any  limits?  [Assuming  a 
person  is  competent  and  determined  to  commit  suicide  with  the  assist- 
ance of  another,]  [w]hy  are  not  the  person's  desires  or  motives, 
whatever  they  may  be,  sufficient?"^ 

There  is  another  reason  I  very  much  doubt  that  if  a  right  to  as- 
sisted suicide  were  established  for  the  terminally  ill,  it  could  and 
would  remain  limited  to  the  terminally  ill  for  very  long.  As  I  under- 
stand the  position  of  Sedler  and  other  proponents  of  a  right  to  as- 
sisted suicide,  one  should  have  the  same  right  to  enlist  the  aid  of 
others  to  commit  suicide  as  one  presendy  has  to  refuse  or  to  withdraw 
life-sustaining  medical  treatment  Professor  Sedler  puts  it  quite 
strongly.  He  sees  no  "principled  difference,  in  terms  of  constitutional 
doctrine  and  precedent,""  between  the  alleged  right  to  assisted  suicide  and 
the  established  right  to  terminate  life  support.^  (Nor  did  Barbara 
Rothstein,  Chief  Judge  of  the  United  States  District  Court  in  Seattle, 
who  recendy  became  the  first  federal  judge  to  strike  down,  as  violative 
of  the  Fourteenth  Amendment,  a  state  law  prohibiting  all  assisted 
suicide.)  ^^ 

But  if,  as  proponents  of  assisted  suicide  maintain,  there  is  no  sig- 
nificant difference  between  the  right  to  assisted  suicide  and  the  right 
to  reject  unwanted  life-saving  treatment,  it  is  fiedrly  clear  that,  once 
established,  the  right  to  assisted  suicide  would  not  be  limited  to  the 
terminally  ill.  For  the  right  of  a  person  to  reject  life-sustaining  medi- 
cal treatment  has  not  been  so  limited. 

One  need  only  recall  the  Elizabeth  Bouvia  case,^  one  of  the  best 
known  "right  to  die"  cases  in  this  country  (probably  the  third  most 

26.  Daniel  Calla.ian,  The  Troubled  Dream  of  Life  107-08  (1993). 

27.  Sedler,  supra  note  2,  at  729  (emphasis  in  original). 

28.  Compassion  in  Dying  v.  Washington,  850  F.  Supp  1454  (W.D.  Wash.  1994). 
Several  months  after  I  gave  my  talk,  Judge  Rothstein's  decision  was  reversed.  See  Com- 
passion in  Dying,  49  F.3d  586  (9th  Cat.  1995).  At  one  point  in  his  opinion  reversing 
Judge  Rothstein,  Judge  Noonan,  who  wrote  for  a  2-1  majority,  observed:  "At  the  heart 
of  the  district  court's  decision  appears  to  be  its  refusal  to  disdnguish  between  acdons 
taking  life  and  acdons  by  which  life  is  not  supported  or  ceases  to  be  supported."  Id.  at 
593.  As  this  article  went  to  press,  the  Ninth  Qrcuit  announced  that  the  Chief  Judge 
and  ten  other  members  of  the  Court  would  rehear  the  case  en  banc.  62  F.3d  299 
(1995). 

29.  Bouvia  v.  Superior  Court  (Qenchiu-).  225  Cal.  I^tr.  297  (Cal.  Ct.  App.  1986). 
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famous  case  in  its  field,  behind  only  the  Quinlan  and  Cruzan  cases)  .*° 
At  the  time  of  the  litigation,  Ms.  Bouvia,  a  young  woman  afflicted  with 
severe  cerebral  palsy,  had  a  long  life  expectancy.  Nor  was  she  uncon- 
scious or  mentally  impaired.  Indeed,  the  court  described  her  as  both 
"intelligent"  and  "alert. "^^  Nevertheless,  she  was  granted  the  relief  she 
sought — the  right  to  remove  a  nasogastric  tube  keeping  her  alive 
against  her  wishes. 

To  be  sure,  neither  the  Bouvia  case  nor  other  cases  upholding  the 
right  of  non-terminally  ill  persons  to  reject  life-saving  treatment^^ 
were  decided  by  the  United  States  Supreme  Court  But  Bouvia  and 
these  other  cases  have  been  well  received  by  bioethicists  and  medico- 
legal commentators.  As  Professor  John  Regan  pointed  out  at  this  sym- 
posium, the  highest  court  of  New  York  and  courts  across  the  land  have 
come  to  recognize  that  patients  have  "a  virtually  absolute  right  to  re- 
fuse life-sustaining  treatment,  so  long  as  they  are  competent  in  mak- 
ing that  choice."*^ 

In  an  effort  to  draw  a  bright  line  between  the  terminally  ill  and  all 
others  who  might  seek  help  in  committing  suicide.  Professor  Sedler 
contends  that  the  state  "cannot  assert  any  conceivably  valid  interest"^ 
in  requiring  a  terminally  ill  person  to  wait  until  death  comes  naturally 
because  "" there  can  be  no  valid  interest  in  'preserving  life' when  there  is  no  'life 
left  to  preserve  "^^  and  "for  the  terminally  ill  there  is  no  life  left  to  preserve.'"^  I 
must  say  I  do  not  understand  this  argument 

A  terminally  ill  person,  for  example,  a  cancer  patient  who,  de- 
spite our  best  medical  efforts,  is  likely  to  die  in  a  number  of  months,  is 
still  a  "person"  or  a  "human  being."  Moreover,  a  terminally  ill  pa- 
tient's mental  powers  can  hardly  be  gready  impaired  if  she  retains  the 

30.  5ft?  Cnizan  v.  Director,  Mo.  Dep't  of  Health.  497  U.S.  261  (1990) ;  In  re  Quin- 
lan, 355  A.2d  647  (N.J.  1976). 

31.  See  Bouvia,  225  Cal.  Rptr.  at  300,  305. 

32.  See  Fosmire  v.  Nicoleau,  75  N.Y.2d  218  (N.Y.  1990);  McKay  v.  Bergstedt.  801 
P.2d  617  (Nev.  1990);  State  v.  McAfee.  385  SJ:.2d  651  (Ga.  1989);  Thor  v.  Superior 
Coun  (Andrews),  855  P.2d  375  (Cal.  1993).  foiwun?  sustained  the  right  of  a  patient  to 
refuse  blood  transfusions  following  a  Cesarean  delivery  despite  the  fact  the  patient 
was  responsible  for  the  care  of  her  infant.  McKay  and  McAfee  involved  respirator-de- 
pendent quadriplegics  who  apparendy  had  long  life  expectancies.  Thor  involved  a 
state  prison  inmate,  rendered  quadriplegic  as  a  esult  of  a  fall  while  in  prison,  who 
refused  to  consent  to  medication  or  artificial  feeding. 

33.  See  remarks  of  John  J.  Regan  at  the  University  of  Detroit  Mercy  Symposium 
on  Assisted  Suicide  and  Euthanasia,  November  18,  1994  (on  file  with  the  Unwenity  of 
Detroit  Mercy  Law  Review).  See  also  1  Alan  Meisel,  The  Right  to  Die  470  (2d  ed.  1995) 
(study  of  "new  generation  of  right-to-refuse-treatment  cases  .  .  .  leads  to  the  conclu- 
sion that  the  right  of  a  competent  person  to  reftise  medical  treatment  is  virtually 
absolute"). 

34.  Sedler,  supra  note  2,  at  729. 

35.  Robert  A.  Sedler,  TTie  Constitution  and  Hastening  Inevitable  Death,  23  Hastings 
Center  Rep.,  Sept.  -  Oct.  1993,  at  20,  24  (emphasis  in  original). 

36.  Sedler,  supra  note  2,  at  730. 
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decision-making  capacity  necessary  to  invoke  the  right  to  assisted  sui- 
cide. (For  the  present,  at  least,  proponents  of  assisted  suicide  are  not 
contending  that  incompetent  persons  should  be  entitled  to  enlist  the 
assistance  of  others  in  committing  suicide.)  Thus,  if  a  right  to  assisted 
suicide  for  the  terminally  ill  were  established,  an  individual  could  only 
exercise  such  a  right  if  she  were  capable  of  making  a  voluntary  and 
infonned  choice.  How  can  it  be  said  that  such  a  person  has  "no  life 
left  to  preserve"? 

To  be  sure,  a  tenninally  ill  person  may  feel  or  honesdy  believe  that 
what  is  left  of  her  life  is  not  a  "life"  worth  preserving.  But  so  too  may 
many  others  suffering  from  serious  illnesses  or  disabilities,  who  are 
not  terminally  ill. 

A  person  paralyzed  from  the  neck  down  may  forcefully  argue 
that,  aldiough  she  has  a  long  life  expectancy,  she  has  less  "life"  to  live 
than  a  terminally  ill  person  who,  though  seriously  ill,  is  still  better  able 
to  function  in  society  in  the  months  she  has  left.  The  same  argument 
may  be  plausibly  made  by  a  multiple  sclerosis  patient  who,  though  not 
terminally  ill,  is  so  debilitated  by  her  illness  that  she  cannot  move 
from  her  nursing  home  bed  or  eat  or  perform  bodily  functions  with- 
out the  assistance  of  others.  Indeed,  very  recendy.  Professor  Sedler 
discussed  the  constimtional  status  of  the  multiple  sclerosis  patient  de- 
scribed above  (I  simply  reproduced  his  description)  and  concluded 
that  she,  as  well  as  a  terminally  ill  person,  had  a  constitutional  right  to 
suicide.^^ 

At  this  symposium  Professor  Sedler  has  painted  a  bright  line  be- 
tween the  terminally  ill  and  all  others  who  seek  assistance  in  conmiit- 
ting  suicide.  But  less  than  a  year  earlier  he  grouped  together  the 
terminally  ill  and  those  who,  though  they  "may  live  for  some  addi- 
tional years,"^  are  "so  physically  debilitated  that  for  them  life  has  be- 
come unendurable,"*^  maintaining  that  those  falling  into  either 
category  should  have  a  constitutional  right  to  obtain  the  assistance 
they  need  to  end  their  lives  by  suicide.*^ 

Is  it  any  wonder  that  I  do  not  believe  that  a  right  to  assisted  sui- 
cide for  the  terminally  ill  will  be  confined  to  the  terminally  ill  for  very 
long? 


37.  S«  Robert  A.  Sedler,  Constitutional  Challenges  to  Bans  on  "AssisUd  Suicide":  The 
Vtewfrom  Without  and  Within,  21  Hastings  Const.  L.Q.  777,  791-93  (1994). 

38.  Id.  at  792. 

39.  Id.  at  793,  795.  See  also  id.  at  797. 

40.  See  id.  at  795:  "[W]here  it  matters,  bans  on  assisted  suicide  should  be  held  to 
be  unconstitudonal.  These  bans  matter  for  people  who  are  terminally  ill  and  for  f>co- 
ple  who  are  so  physically  debilitated  that  for  them  life  has  become  unendurable." 
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CAN  (SHOULD)  THE  RIGHT  TO  ASSISTED  SUICIDE  BE 

UMITED  TO  THOSE  UNDERGOING  GREAT  "PAIN 

AND  SUFFERING"? 

Although  Professor  Sedler's  position  on  the  issue  is  not  perfectly 
clear,  a  restriction  frequentiy  placed  on  the  right  to  assisted  suicide  is 
that  the  person  asserting  this  right  must  be  experiencing  great  "pain 
and  sufifering"  (two  classifications  commonly  lumped  together,  but 
hardly  identical). 

If  this  restriction  means  great  physical  pain,  very,  very  few  people 
should  qualify  for  assisted  suicide.  Although  pain  is  notoriously  under- 
treated  in  this  country,*^  "according  to  experts  in  the  field  of  pain 
control,  almost  all  terminally  ill  patients  can  experience  adequate  re- 
lief with  currendy  available  treatments."^^  Thus,  the  Memorial  Sloan- 
Kettering  Cancer  Center's  Kathleen  Foley,  a  well-known  expert  on 
pain  control,  reports  that  suicidal  ideation  and  suicide  requests  "com- 
monly .  .  .  dissolve  with  adequate  control  of  pain  and  other 
symptoms."*^ 

If  the  "pain  and  suffering"  restriction  means  "suffering"  (includ- 
ing "psychological  sufifering"),  not  physical  pain,  we  are  no  longer 
talking  about  a  relatively  small,  easily  identifiable  group.  Physicians 
can  and  should  relieve  physical  pain,  but  "suffering"  is  a  more  com- 
plex matter  "When  euthanasia  [or  assisted  suicide]  is  requested,  the 
doctor  is  being  asked  to  act  upon  someone  else's  subjective  suffer- 
ing— variable  from  person  to  p>erson,  externally  unverifiable,  and  al- 
ways, in  principle,  reversible  .  .  .  ."** 

41.  Sfe  Ahronheim  Sc  Weber,  supra  note  21,  at  99-114. 

42.  Id.  at  102. 

43.  Kathleen  Foley,  Tfu  Relationship  of  Pain  and  Symptom  Management  to  Patient  Re- 
quests for  Physician-Assisted  Suicide,].  Pain  ic  Symptom  Mgmt.  289,  290  (1991).  Adds  Dr. 
Foley,  "The  high  cost  of  pumps,  drugs,  and  home  care  supervision  on  a  24-hr  basis 
makes  [pain  control]  only  available  to  a  limited  number  of  padents  who  have  appro- 
priate health  care  coverage.  By  radoning  pain  management  on  a  financial  basis,  pa- 
dents  are  being  forced  to  consider  death  as  their  only  option."  Id.  at  292. 

As  Lord  Gofif  of  Chieveley  recendy  recalled,  when  Dame  Qceley  Saunders, 
founder  of  the  modem  hospice  movement,  took  the  head  of  the  British  "Voluntary 
Euthanasia  Society  round  the  hospice  and  explained  her  work  to  him",  he  wrote  to 
her  afterwards  th^t  "  'there  would  be  litde  or  no  problem  of  euthanasia  if  all  the 
terminal  disease  folk  could  end  their  lives  in  that  atmosphere  you  have  done  so  much 
to  create — but  alas  that  can  hardly  be  for  many  a  long  year.'  "  Roben  Gofif,  A  Matter  of 
Life  and  Death,  3  Med.  L.  Rev.  1,  18  (1995),  (quoting  Shirley  du  Bouiay,  Ciceley 
Saunders  180  (rev.  ed.  1994)). 

44.  Callahan,  supra  note  26,  at  102.  See  also  Daniel  Callahan  8c  Margot  White, 
The  Legalization  of  Physician-Assisted  Suicide:  Creating  a  Regulatory  Potemkin  Village,  —  U. 
Rich.  L.  Rev.  (forthcoming  1995): 

No  evidence  could  establish  that  a  patient  is  not  sufifering  the  severe  and 
unrelenting  sufifering  he  claims,  or  which  the  doctor  subsequendy  claims  the 
patient  d2umed.  .  .  .  Repeated  requests  for  PAS  [physidan-assisted  suidde] 
do  not  prove  sufifering  so  much  as  they  prove  determination,  and  exacdy  this 
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If  a  right  to  assisted  suicide  were  established,  how  could  this  right 
be  denied  an  otherwise  eligible  person  who  says,  indeed  insists,  that 
her  "externally  unverifiable"  su£Fering  is  intolerable?  As  a  practical 
matter,  would  we  not  defer  to  the  patient's  own  assessment  of  her 
suffering?  As  a  matter  of  principle,  shouldn't  we? 

So  long  as  a  person  is  competent  and  her  desire  to  enlist  the  aid 
of  others  in  dying  by  suicide  firm  and  persistent,  why  should  her 
"right"  to  end  her  life  in  the  manner  she  chooses  (if  such  a  right  ex- 
ists) be  denied  because  her  suffering  does  not  satisfy  someone  else's 
standard? 

If  and  when  a  right  to  assisted  suicide  is  established,  any  require- 
ment that  the  patient  experience  "unbearable"  or  "intolerable"  suffer- 
ing (or  "pain  and  suffering")  will  probably  turn  on  the  patient's  own 
view  of  her  suffering — or  drop  out  entirely.'*^ 

WILL  THE  FINE  LINE  BETWEEN  ASSISTED  SUICIDE  AND 
ACTIVE  VOLUNTARY  EUTHANASIA  ENDURE  FOR 

VERY  LONG? 

How  does  active  voluntary  euthanasia  differ  from  assisted  suicide? 
Active  voluntary  euthanasia  occurs  when  someone  other  than  the  per- 
son who  is  to  die  performs  the  last  act — the  one  that  actually  brings 
about  death.  Assisted  suicide  tzikes  place  when  another  person  pro- 
vides assistance  (for  example,  provides  the  physical  means  to  commit 
suicide),  but  the  person  whose  life  is  to  be  ended  performs  the  last, 
death-causing  act  herself.  "Recent  [court]  decisions  draw  a  distinc- 
tion between  active  participation  in  a  suicide  [murder]  and  involve- 
ment in  the  events  leading  up  to  the  suicide,  such  as  providing  the 
means  [assisted  suicide]."'* 

Because  assisted  suicide  is  less  widely  condemned  by  the  criminal 
law  and  the  fact  that  the  final  act  is  in  the  patient's  hands  is  seen  as 

kind  of  determination  would  well  serve  to  make  prima  fade  plausible  claims 
that  comfon  care  has  failed — and  there  would  be  no  way,  in  the  face  of  a 
patient's  insistence  that  it  had  failed,  to  prove  it  had  not. 

45.  Cf.  Albcn  Jonsen,  To  Help  the  Dying  Die  —  A  New  Duty  for  Anesthesiologists  ?,  78 
Anesthesiology  225,  227  (1993): 

[FJear  of  uncontrolled  pain  [and,  I  wruld  add,  "unbearable  suffering"]  is  no 
longer  a  major  feature  of  the  justifying  arguments  [for  "aid-in-dying"] .  Au- 
tonomy, not  pain  or  its  merciful  alleviation,  is  the  principal  and  even  sole 
justifying  argument  offered  by  modem  proponents. 

46.  People  v.  Kevorkian,  527  N.W.2d  714,  736  (Mich.  1994),  cert,  denied,  1 15  S.  Ct. 
714  (1995).  The  Kevorkian  majority  discxisses,  and  seems  to  agree  with,  two  cases  from 
other  jurisdictions  where  the  courts  found  the  defendant  gioilty  of  murder  (which  is 
how  American  criminal  circles  currentiy  view  active  voluntary  euthanasia)  not  assisted 
suidde:  People  v.  Qeaves,  280  Cal.  Rptr.  146  (Cal.  Cl  App.  1991)  (defendant  held 
decedent  down  to  keep  him  from  falling  off  bed  while  decedent  completed  an  act  of 
self-strangulation);  States  v.  Sexson,  869  P.2d  301  (N.M.  Ct.  App.  1994)  (defendant 
held  rifle  in  position  while  wife  pulled  trigger  of  rifle  that  killed  her) . 
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offering  more  protection  gainst  potential  abuse,^^  assisted  suicide 
causes  less  alarm  then  active  euthanasia  and  generally  conmiands 
more  support.  But  I  think  the  two  practices  are  much  more  alike  than 
they  are  different — both  involve  the  active  intervention  of  another  to 
promote  or  to  bring  about  death. 

As  I  have  spelled  out  in  some  detail  elsewhere,**®  one  who  looks  at 
the  media's  treamient  of  the  legal  and  ethical  problems  raised  by  the 
so-called  right  to  die,  or  even  the  medico-legal  literature  on  the  same 
subject,  quickly  discovers  that  the  line  between  assisted  suicide  and 
active  voluntary  euthanasia  is  often  blurred  and  sometimes  obliter- 
ated. Moreover,  the  emergence  of  such  phrases  as  "aid-in-dying"  and 
"physician-assisted  death,"  terms  which  cover  both  assisted  suicide  and 
active  euthanasia,*^  have  further  smudged  the  distinction  between  the 
two  practices. 

While  the  distinction  is  hard  to  maintain  in  practice^  it  is  even 
harder  to  defend  as  a  matter  of  principle.  If  a  person  who  resolves  to 

47.  See  Herbert  Hendin,  SeUingDeath  and  Dignity,  25  Hastings  Center  Rep.,  May  - 
June  1995,  at  19. 

48.  See  Yale  Kamisar,  Physician-Assisted  Suicide:  The  Last  Bridge  to  Active  Voluntary 
Euthanasia,  in  Euthanasia  Examined  225,  230-33  (John  Keown  ed.,  1995);  Yale 
Kamisar,  Are  Laws  Against  Assisted  Suicide  Unconstitutional^,  23  Hastings  Center  Rep., 
May -June  1993,  at  32. 

49.  Se^  authorities  cited  supra  note  16  and  accompanying  text;  infra  text  accompa- 
nying note  55;  see  also  Timothy  E.  Quill.  The  Care  of  Last  Resort,  N.Y.  Times,  July  23, 
1994,  at  15A  (repeated  use  of  the  term  "physidan-assisted  death"). 

50.  Consider  the  following:  A  competent  padent  who  has  resolved  to  die  by  sui- 
cide and  made  her  wish  dear  accomplishes  her  purpose  by  swallowing  a  lethal  dose  of 
medicadon  which  her  physidan  has  placed  (a)  on  the  night  stand  next  to  her  bed, 
(b)  in  her  hand,  (c)  in  her  mouth.  Has  the  physidan  committed  murder  (which  is 
how  active  voluntary  euthanasia  is  cxxrrcndy  regarded)  or  has  she  assisted  in  a  pa- 
dent's  suidde?  Compare  Lawrence  O.  Gostin,  Drawing  a  Line  Between  Killing  and  Letting 
Die:  The  Law,  and  Law  Refonn,  on  Medically  Assisted  Dying  21  J.L.  Med.  &  Ethics  94,  96 
( 1993)  with  Kamisar,  Physician-Assisted  Suicide:  The  Last  Bridge  to  Active  Voluntary  Eutha- 
nasia, supra  note  48,  at  230-31. 

It  may  be  argued  that  when  a  physidan  puts  a  lethal  dose  of  medication  in  a 
patient's  hand  he  is  actively  partidpating  in  an  act  that  directiy  causes  death.  On  the 
other  hand,  it  may  be  argued  that  when  a  physidan  puts  the  means  of  committing 
suidde  in  a  patient's  hand,  the  lethal  process  has  not  yet  become  irreversible;  the 
patient  can  still  change  her  mind  and  put  the  medication  on  her  night  stand  or  throw 
it  away  instead  of  pladng  it  in  her  mouth.  However  it  comes  out,  the  line  between  (a) 
putting  a  lethal  dose  of  medication  in  a  patient's  hand  and  (b)  putting  it  on  top  of 
her  pillow  or  on  her  night  table  seems  excrudatingly  thin. 

I  think  pladng  a  lethal  dose  of  medication  in  a  person's  mouth  at  her  request 
would  strike  many  people  as  a  dear  case  of  active  voluntary  euthanasia.  But  suppose  a 
physidan  tells  her  patient:  "I  am  going  to  place  some  lethal  medication  in  your 
mouth,  but  don't  be  in  a  hurry  to  swallow  it  You  still  have  a  choice.  It's  your  life.  I'm 
going  to  leave  the  room.  If  you  dedde  that  when  all  is  said  and  done  you  do  not  want 
to  die  by  suicide,  that  is  your  right.  Simply  remove  the  substance  from  your  mouth  or, 
if  you  prefer,  spit  it  out."  Suppose  further  that,  after  the  physidan  leaves  the  room, 
the  patient  swallows  the  medication.  It  is  not  at  all  dear  to  me  that  this  is  active 
voluntarv  euthanasia  rather  than  assisted  suidde. 
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end  her  life,  but  is  unable  to  do  so  without  another's  help,  is  entided 
under  certain  circumstances  to  the  assistance  of  another  in  bringing 
about  her  own  death,  what  about  the  person  who  is  similarly  deter- 
mined to  end  her  life  but  unable  to  perform  the  last,  death-causing  act 
herself?  Whey  should  she  be  denied  the  assistance  of  another  in  carry- 
ing out  the  final  act;  i.e.,  denied  active  euthanasia? 

If  the  claim  that  one  has,  or  ought  to  have,  a  right  to  control  the 
time  and  manner  of  one's  death  is  well  founded — if  one  who  is  termi- 
nally ill  has,  or  ought  to  have,  the  right  to  make  the  choice  whether  or 
not  to  go  on  living  until  death  comes  naturally — how  can  this  right  be 
denied  to  someone  simply  because  she  cannot  swallow  the  barbitu- 
rates that  will  bring  about  death? 

Physician-assisted  suicide  may  be  less  alarming  than  physician-ad- 
ministered active  euthanasia  and  may  be  regarded  as  a  lesser  deviation 
from  our  social  norms,  but  once  we  cross  the  line  between  the  rejec- 
tion of  life-sustaining  medical  treatmient  and  the  active  intervention  of 
another  to  promote  or  to  bring  about  death,  I  do  not  see  how  we 
could  (or  why  we  would)  stop  short  of  active  voluntary  euthanasia. 

Until  recently,  Dr.  Timothy  Quill  and  Dr.  Diane  Meier  would 
have  disagreed  with  me.  In  1992  they  announced  their  suppon  for 
physician-assisted  suicide  (imder  certain  conditions) ,  but  balked  at  ac- 
tive voluntary  euthanasia.^^  Although  Quill  and  Meier  recognized 
that  excluding  active  volimtary  euthanasia  from  "a  continuum  of  op>- 
tions  for  comfort  care"  occurs  at  "a  cost  to  competent,  incurably  ill 
patients  who  cannot  swallow  or  move,  and  who  dierefore  cannot  be 
helped  to  die  by  assisted  suicide,"^^  they  opposed  legalizing  any  form 
of  active  euthanasia  "because  of  the  risk  of  abuse  it  presents."^^  Access 

51 .  See  Timothy  E.  Quill,  et  al.,  Sounding  Board:  Care  of  the  Hopelessly  HI  —  Proposed 
CUnical  Criteria  for  Physician-Assisted  Suicide,  327  New  Eng.J.  Med.  1380  (1992);  see  also 
Quill,  supra  note  25,  at  155-67.  As  Dr.  Quill  points  out,  much  of  the  1992  article  he 
co-authored  is  reproduced  in  chapter  eight  of  his  1993  book.  Id,  at  155. 

52.  Quill  et  al.,  supra  note  51,  at  1381. 

53.  Id.  According  to  Dr.  Quill  and  his  co-authors,  because  in  assisted  suicide  "the 
final  act  is  solely  the  patient's,"  and  thus  "the  risk  of  subtle  coercion  from  doctors, 
family  members,  institutions,  or  other  social  forces  is  gready  reduced,"  the  "balance  of 
power  between  doctor  and  patient  is  more  nearly  equal  in  physidan-assisted  suicide 
than  in  euthanasia."  Id.  But  see  Callahan  &  White,  supra  note  44: 

Notably,  arguments  of  [the  kind  made  by  Dr.  Quill  and  his  co-authors]  do 
not  dte  any  empirical  studies  to  show  there  is  less  coercion  and  a  greater 
balance  of  power.  There  are  no  such  studies.  The  daim  is  pure  assertion, 
and  not  a  very  plausible  one  at  that.  To  insinuate  the  idea  of  suidde  into  the 
mind  of  someone  already  grievously  suffering  can  surely  be  no  more  difficult 
than  insinuating  the  idea  of  euthanasia;  indeed,  it  could  be  all  the  more 
manipulative  if  the  insinuated  hint  was  combined  with  a  tadt  flattery  of 
someone's  capacity  to  act  on  his  or  her  own. 

As  for  the  power  of  doctors,  their  general  prestige  as  professionals  who 
by  training  and  experience  are  widely  thought  better  to  understand  matters 
of  life  and  death  than  the  rest  of  us,  and  their  capacity  to  give  or  withhold 
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to  medical  care  in  this  country,  they  pointed  out  "is  currendy  too  ineq- 
uitable, and  many  doctor-patient  relationships  too  impersonal,  for  us 
to  tolerate  the  risks  of  permitting  active  voluntary  euthanasia."^ 

When  I  first  read  these  comments  by  Quill  and  Meier,  my  reac- 
tion was:  Why  can't  the  very  same  thing  be  said  about  not  tolerating 
the  risks  of  permitting  assisted  suicide^  Shouldn't  we  either  legalize 
both  assisted  and  active  euthanasia  or  continue  to  prohibit  both? 

On  reading  the  comments  Quill  and  Meier  made  in  1992,  it  also 
struck  me  that  their  approach  to  euthanasia  was  not  very  dififerent 
fi-om  mine.  When  it  came  to  assisted  suicide,  they  were  what  might  be 
called  "act  utilitarians"  and  I  was  what  might  be  called  a  "rule  utilita- 
rian" (one  who  does  not  believe  that  the  beneficial  consequences  of 
individual  acts  are  decisive  when  one  makes  public  policy) .  But  when 
it  came  to  euthanasia,  all  of  us,  it  seemed,  were  inclined  to  be  "rule 
utilitarians." 

That  was  1992.  Two  years  later,  Drs.  Quill  and  Meier  took  a  de- 
cidedly more  "act  utilitarian"  approach.  They  no  longer  defended  an 
absolute  prohibition  against  active  euthanasia.  Along  with  four 
others,  they  co-authored  an  article  endorsing  what  they  euphemisti- 
cally called  "physician-assisted  death,"  a  term  not  limited  to  assisted 
suicide.  Under  certain  circumstances,  they  now  maintained,  individu- 
als should  be  entitled  to  obtain  active  voluntary  euthanasia  as  well: 

To  confine  legalized  physician-assisted  death  to  assisted  sui- 
cide unfairly  discriminates  against  patients  with  unbelievable 
suffering  who  resolve  to  end  their  lives  but  are  physically  un- 
able to  do  so.  The  method  chosen  is  less  important  than  the 
careful  assessment  that  precedes  assisted  death.^^ 

Quill  and  Meier  were  not  the  only  well-known  commentators  in 
the  field  to  shift  their  position  on  euthanasia.  In  1993  Lawrence  Gos- 
tin,  then  the  Executive  Director  of  the  American  Society  of  Law, 
Medicine  and  Ethics  (and  now  a  member  of  the  Georgetown  Law 
Center  faculty) ,  proposed  decriminalizing  assisted  suicide  under  cer- 
tain conditions,  but  not  active  euthanasia  imder  any  circumstances 
(evidendy  because  he  respected  the  bright  hne  between  active  killing 


lethal  drugs,  already  establishes  the  power  differential  between  themselves 

and  their  patients. 

In  any  event,  the  view  held  by  Quill  and  Meier  in  1992  that  the  "balance  of 
power"  between  physician  and  patient  was  more  nearly  equal  in  assisted  suicide  than 
in  euthanasia  did  not  keep  them  from  crossing  the  line  between  assisted  suicide  and 
euthanasia  two  years  later.   See  infra  note  55  and  accompanying  text. 

54.  Quill  et  al.,  supra  note  51.  at  1381. 

55.  Franklin  G.  Miller  et  al.,  Sounding  Board:  Regulating  Physician-Assisted  Death, 
331  New  Enc.  J.  Med  119,  120  (1994). 


191 


1995]  ASSISTED  SUICIDE  749 

and  "letting  die.")^  A  year  later,  however,  Gostin  signed  the  same 
article  Doctors  Quill  and  Meier  did,  concluding  that  the  legalization 
of  "physician-assisted  death"  could  not  be  limited  to  those  patients 
who  possessed  the  capacity  to  carry  out  the  final  act  themselves.^' 

The  fact  that  several  participants  in  the  debate  on  death  and  dy- 
ing drew  a  distinct  line  between  assisted  suicide  and  active  euthanasia 
only  to  ignore  that  line  within  the  span  of  a  few  years  is  further  evi- 
dence, I  think,  that  the  distinction  between  physician-assisted  suicide 
and  physician-administered  active  voluntary  euthanasia  is  too  thin  a 
line  to  endure  for  very  long. 

Liberals,  Conservatives  and  "Suppery  Slope"  Arguments 

Professor  Sedler  wants  us,  and  wants  the  courts,  to  focus  on  a 
specific  and  narrow  question:  Do  terminally  ill  patients  have  a  right  to 
physician-assisted  suicide?  He  does  not  want  us,  or  the  courts,  to  con- 
sider the  impact,  if  any,  of  an  affirmative  answer  on  "our  views  about 
death  and  dying  or  the  sanctity  of  life."^  He  assures  us  that  "we  need 
not  worry  about  any  'slippery  slope' ".^^ 

Professor  Sedler  has  made  the  point  before.  Indeed,  he  has  gone 
so  far  as  to  say  that  the  kind  of  "slippery  slope"  arguments  I  have  made 
in  the  course  of  defending  the  absolute  prohibition  against  assisted 
suicide  have  "no  place"  in  constitutional  litigation  and  cannot  be  uti- 
lized "to  avoid"  grappling  with  the  specific  and  narrow  question  he 
and  his  colleagues  have  fi:amed.^ 

I  must  disagree.  1  do  not  believe  a  court  can  responsibly  resolve 
the  constitutional  issue  Sedler  and  others  have  presented  without  con- 
sidering the  general  implications  of  the  asserted  right  Surely  a  judge 
should  not  put  on  bhnders  and  forge  straight  ahead  without  thinking 
about  the  impact  of  her  holding  (however,  "narrow"  and  "specific"  it 
may  seem  at  first  glance).  Surely  she  should  not  "buy"  an  advocate's 
argument  without  thinking  hard  about  what  it  is  she  is  really  "buying." 

I  share  the  view  that  a  court  should  rest  its  judgment  on  a  princi- 
ple of  general  significance  that  produces  like  results  in  like  cases.^^  If 
so,  how  can  a  judge  avoid  considering  what  other  fact  situations  not 
presently  before  the  court  are  (or  are  not)  like  cases? 

Suppose  a  right  to  physician-assisted  suicide  for  the  terminally  ill 
were  established.  Is  there  any  doubt  that  lawyers  woxild  soon  appear  n 

56.  See  Gostin,  supra  note  50,  at  98.  "There  remains  almost  universal  agreement 
in  law  and  medicine,"  observed  Gosdn,  "that  letting  die  is  ethical,  while  killing  is  not. 
No  such  agreement  exists  on  physician  assisted  suidde."  Id. 

57.  See  Miller  et  al.,  supra  note  55,  at  120. 

58.  Sedler,  supra  note  2,  at  726. 

59.  Id.  at  727. 

60.  See  Sedler.  supra  note  35.  at  20,  23. 

61.  See  generally  Herbert  Wechsler,  Toward  Neutral  Principles  of  Constitutional  Law, 
73  Harv.  L.  Rev.  1  (1959). 
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court  arguing  that  (a)  the  new  right  could  not  be  limited  to  the  termi- 
nally ill,  but  had  to  apply  as  well  to  others  who  would  experience  un- 
acceptable suffering  for  many  years;  and  that  (b)  the  new  right  could 
not  be  limited  to  assisted  suicide,  but  had  to  include  active  euthanasia, 
at  least  for  those  severely  ill  patients  who  were  unable  to  perform  the 
"final  act"  themselves?  If  it  is  appropriate  to  transcend  the  "narrow" 
and  "specific"  issue  presented  in  a  case  once  it  is  decided,  and  to  stan 
building  immediately  on  its  implications,  why  is  it  improper  to  antici- 
pate the  implications  of  a  soon-to-be-decided  case  and  call  the  coun's  at- 
tention to  them? 

I  am  well  aware  that  a  court  must  decide  the  case  before  it  and 
not  some  other  one.  But  as  Justice  Felix  Frankfiirter  has  observed — 

that  does  not  mean  that  a  case  is  dissociated  from  the  past 
and  unrelated  to  the  ftiture.  We  must  decide  this  case  with 
due  regard  for  what  went  before  and  no  less  regard  for  what 
may  come  after.^^ 

It  is  plain  that  proponents  of  assisted  suicide  (and  active  volun- 
tary euthanasia)  consider  themselves  the  "liberals"  or  "civil  libertari- 
ans" in  this  debate.  In  light  of  this,  I  find  their  disdain  for  the 
"slippery  slope"  argument  somewhat  unbecoming.  For  in  other  set- 
tings, "liberals"  have  been  quick  to  make  similar  "slippery  slope" 
arguments. 

As  the  author  of  the  leading  law  review  article  on  "slippery  slopes" 
has  pointed  out,  such  arguments  appear  frequently  in  discussions 
about  freedom  of  speech  and  the  rights  of  those  suspected  of  crime.^^ 
I  have  littie  doubt,  for  example,  that  Professor  Sedler  and  many  other 
"liberals"  defended  the  Nazis'  right  to  march  to  Skokie  largely  because 
they  feared  that  denying  them  First  Amendment  protection  might 
start  us  down  a  slippery  slope — that  "if  the  swastika  and  burning 
crosses  are  banned  today  on  good  grounds,  relatively  innocuous  sym- 
bols may  be  banned  tomorrow  on  not  so  good  grounds."^ 

The  Skokie  case  may  be  viewed  as  a  controversy  between  "act  utili- 
tarians," who  wanted  to  focus  on  the  particular  facts  of  the  case,  and 
"rule  utilitarians,"  who  preferred  to  dwell  on  the  long-range  implica- 
tions for  the  First  Amendment  of  denying  the  Nazis  the  right  to 
march.  But  this  time  it  was  clear  that  the  "liberals"  were  the  rule 
utilitarizins. 

Only  a  day  before  this  symposium  was  held,  the  New  York  Times 
reported  that  a  series  of  killings  by  terrorists  had  prompted  the  Israeli 
government  to  authorize  harsher  interrogation  of  suspected  Muslim 

62.  West  Virginia  State  Bd.  v.  Bamette.  319  U.S.  624,  660-61  (1943)  (Frankfuner. 
J.,  dissenting). 

63.  See  Frederick  Schauer,  Slippery  Slopes,  99  Harv.  L.  Rev.  361  (1985). 

64.  Joel  Feinberg,  Offense  to  Others  92-93  (1985);  see  also  Schauer,  supra  note 
63,  at  363. 
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militants  and  that  this  decision  had  aroused  the  ire  of  various  human- 
rights  groups.^  The  Israeh  government  supponed  its  position  by 
pointing  to  dramatic  individual  cases.  It  made  what  has  been  called 
the  "ticking  bomb"  argimient — underscoring  the  need  to  resort  to 
torture  to  extract  information  that  could  prevent  inmiinent  killings.^ 
But  a  goodly  number  of  Israeli  "liberals"  were  impersuaded  that  a  very 
few  dramatic  cases  justified  an  exception  to  the  absolute  ban  against 
torture.  They  feared  that  once  a  crack  appeared  in  the  flat  prohibi- 
tion against  torture,  the  crack  would  gradually  widen.  Most  interroga- 
tion situations,  they  emphasized,  were  "a  far  cry"  from  the  "ticking 
bomb"  case.®'  This  controversy,  too,  may  be  viewed  as  one  between 
"act  utilitarians"  and  "rule  utilitarians."  And  once  again  the  "rule  utili- 
tarians"— those  making  the  slippery  slope  argimient — were  the 
"Hberals."®« 

I  am  well  aware  that,  as  Sissela  Bok  observed  a  quarter-century 
^o,  "slippery  slope"  or,  as  they  are  often  called,  "thin  edge  of  the 
wedge"  arguments  have  been  "used  so  often  and  for  such  dubious 
purposes  that  they  tend  to  be  brushed  aside  as  merely  rhetorical."®^ 
But,  added  Professor  Bok,  if  these  arguments  are  seen  as  "expressions 
of  caution  in  the  face  of  unknown  future  changes,  there  must  be  times 
when  the  caution  has  turned  out  to  be  justified."'*'  The  overuse  or 
misuse  of  the  slippery  slope  or  wedge  argtmient  on  some  occasions 
does  not  justify  its  dismissal  in  other  settings.  Whenever  such  argu- 
ments are  deployed,  "it  will  be  necessary  to  test  the  reasonableness  of 
such  a  use  within  the  context  of  the  specific  conflicL"'^ 


65.  Joel  Greenberg,  Israel  Permits  Harsher  Interrogation  of  Militants,  N.Y.  Times,  Nov. 
17.  1994.  at  A6. 

66.  See  id. 

67.  See  id. 

68.  One  might  argue  that  if  a  "ticking  bomb"  case  actually  arose,  the  legal  system 
would  somehow  allow  tonure  through  the  use  of  some  subterfuge.  Even  so,  it  does 
not  follow  that  the  "absolute  prohibition"  against  torture  should  be  repealed.  It  is 
much  easier  to  justify  torture  if  one  approaches  the  problem  generally  by  balancing 
the  "interest"  in  banning  torture  against  the  "interest"  in  peace  and  order.  On  the 
other  hand,  by  refusing  to  acknowledge  that  we  should  balance  the  costs  and  benefits 
of  torture  as  a  general  matter,  we  strengthen  the  presumption  against  torture  and 
increase  the  likelihood  that  it  will  only  be  resorted  to  in  the  rarest  and  most  compel- 
ling sitiiations.  See  the  discussion  in  Gludo  Calabresi,  Ideals,  Beuefs,  Attttudes, 
AND  the  Law  167  n.240  (1985)  and  Charles  L.  Black,  Jr.,  Mr.  Justice  Black,  the  Supreme 
Court,  and  the  Bill  of  Rights,  Harper's  Mac,  Feb.  1961,  at  63,  67-68.  Both  commenta- 
tors discuss  how  we  should  go  about  deciding  whether  the  police  may  torture  a  pris- 
oner to  get  him  to  reveal  the  location  of  a  nuclear  bomb  when  the  police  knew  he  has 
hidden  the  bomb  somewhere  in  a  major  city  and  the  bomb  is  due  to  explode  in  a  very 
short  time. 

69.  Sissela  Bok,  The  Leading  Ed^  of  the  Wedge,  Hastings  Center  Rep.,  Dec.  1971,  at 
9. 

70.  Id. 

71.  Id. 
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I  submit  that  the  experience  in  the  Netherlands  suggests  that  the 
use  of  the  "shppery  slope"  argument  is  reasonable  in  the  context  of 
assisted  suicide  and  active  euthanasia. 

A  survey  commissioned  by  the  Dutch  government  revealed  that  in 
1990  (the  year  covered  by  the  survey)  there  were  1,000  cases  of  active, 
intentional  termination  of  life  without  an  explicit  request  from  the 
patient  (nonvoluntary  euthanasia)  7^  As  would  be  the  case  in  the 
United  States  if  current  proposals  were  put  into  efifect,  the  Dutch 
guidelines  for  assisted  suicide  and  active  euthanasia  "are  dependent 
upon  the  willingness  of  doctors  to  report  what  they  do."'^  But  "it  is 
evident  that  most  do  not,  and  certainly  not  those  substantial  numbers 
who  engage  in  nonvoluntary  euthanasia."''* 

Recendy,  in  the  Assen  case  (a  case  referred  to  by  the  name  of  the 
city  where  it  was  tried) ,  the  Dutch  Supreme  Court  extended  the  na- 
tion's toleration  for  assisted  suicide  and  euthanasia  to  patients  who 
are  suffering  psychological  distress,  but  not  physical  (let  alone  termi- 
nal) illness.'^  As  Professor  Herbert  Hendin,  the  Executive  Director  of 
the  American  Suicide  Foundation,  and  a  close  observer  of  the  Dutch 
scene,  has  recentiy  pointed  out; 

[T]he  Assen  case  seemed  to  justify  the  concerns  here  as  in 
the  Netherlands  of  a  "slippery  slope"  that  moves  society  inex- 
orably from  assisted  suicide  to  euthanasia,  from  euthanasia 
for  the  terminally  ill  to  patients  who  are  chronically  ill,  from 
physical  suffering  to  mental  suffering,  from  voluntary  re- 
quests for  euthanasia  to  killing  at  tiie  discretion  of  the 
physician.'® 

When  it  comes  to  assisted  suicide  (and  active  euthanasia)  the 
United  States  is  a  considerable  distance  behind  (or  should  one  say, 
ahead  of)  the  Dutch.  But  developments  in  this  country  have  not  been 
insignificant  "  [I]  n  only  a  few  years,  the  debate  over  euthanasia  has 
moved  from  acceptance  of  'foregoing  life-support'  to  serious  consider- 
ation of  lethal  acts."''  But  we  need  not  focus  on  this  recent  develop- 
ment Back  in  1988,  some  time  before  the  legal  assault  on  the 
distinction  between  active  killing  and  "letting  die"  really  got  under- 
way. Professor  Laurence  Tribe  observed: 


72.  See  Callahan  &  White,  supra  note  44;  Herbert  Hendin,  Seduced  by  Death:  Doc- 
tors, Patients,  and  the DuUh  Cure,  10  Issues  in  L.  &  Med.  123,  155  (1994);John  Keown, 
Euthanasia  in  the  Netherlands:  Sliding  Dawn  the  Slippery  Slope,  in  Eltthanasia  Examined 
261,  269.  275-76  (John  Kcown  ed.,  1995).  See  gmeraUy  Caxlos  F.  Gomez,  Regulating 
Death:  Euthanasu  and  the  Case  of  the  Netherlands  (1991). 

73.  Callahan  &  White,  supra  note  44. 

74.  Id. 

75.  See  Hendin,  supra  note  72,  at  123. 

76.  Id.  at  124. 

77.  Albert  R.  Jonsen.  Physician-Assisted  Suicide,  18  Seattle  U.  L.  Rev.  459,  467 
(1995). 
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Recent  court  decisions  have  rejected  many  of  the  distinctions 
commentators  have  proposed  in  earlier  discussions  about 
the  right  to  die:  not  only  the  distinction  between  ordinary 
and  extraordinary  .  .  .  treatment,  but  also  the  distinction  be- 
tween actively  hastening  death  by  terminating  treatment  and 
passively  allowing  a  person  to  die  of  a  disease,  between  with- 
holding and  withdrawing  life-sustaining  treatment,  and  be- 
tween the  termination  of  artificial  feedings  and  the 
termination  of  other  forms  of  life-sustaining  treatment/® 

If,  as  has  well  been  said,  "the  history  of  our  activities  and  beliefs 
concerning  the  ethics  of  death  and  dying  is  a  history  of  lost  distinc- 
tions of  former  significance,"'^  what  reason  is  there  to  think  that  his- 
tory will  come  to  an  end  when  we  sanction  assisted  suicide  for  the 
terminally  ill?  What  reason  is  there  to  doubt  that  once  we  cross  the 
bridge  between  the  termination  of  life-saving  medical  treatment  and 
the  active  intervention  of  another  to  bring  about  death,  other  lines  of 
demarcation  will  soon  become  other  "lost  distinctions  of  former 
significance"? 

SUICIDE  AND  ASSISTED  SUICIDE  VS.  "LETTING  DIE" 

Professor  Sedler  has  challenged  those  of  us  who  are  opposed  to 
any  relaxation  of  the  ban  against  assisted  suicide  to  defend,  "in  terms  of 
constitutional  doctrine  and  precedent,"  the  distinction  between  the  right 
to  die  by  refusing  life-sustaining  medical  treatment  and  the  right  to 
die  by  enlisting  the  aid  of  another  in  committing  suicide. ®°  In  re- 
sponse, I  should  like  to  make  several  points. 

First  of  all,  "the  major  Anglo-American  medical  associations  vigor- 
ously maintain  this  distinction  today"®^  and  most  courts  have  had  littie 
difficulty  grasping  its  legal  significance.®^  "As  these  courts  have  recog- 
nized, the  fact  that  the  refusal  of  treatment  and  assisted  suicide  may 
both  lead  to  death  does  not  mean  that  they  imphcate  identical  consti- 
tutional concerns."®^ 


78.  Laurence  H.  Tribe,  American  Constitutignal  Law  1364-65  (2d  ed.  1988). 

79.  Thomas  Mayo.  Constitutionalizing  the  "Right  to  Die",  49  Md.  L.  Rev.  103,  144 
(1990). 

80.  See  Sedler,  supra  note  2,  at  729. 

81.  Edward  J.  Larson,  Seeking  Compassion  in  Dying:  The  Washington  State  Law 
Against  Assisted  Suicide,  18  Seattle  U.  L.  Rev.  509,  517  (1995)  and  medical  groups 
cited  therein.  See  also  Seth  F.  Kreimer,  Does  PrxhChoice  Mean  Pro-Kevorkian  ?  An  Essay  on 
Roe,  Casey,  and  the  Right  to  Die,  44  Am.  U.  L.  Rev.  803,  837-38  (1995). 

82.  See  New  York  State  Task  Force  Report,  supra  note  8,  aind  cases  collected 
therein. 

83.  Id.  at  71. 
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In  Cruzan,^'*  the  only  "right  to  die"  case  ever  decided  by  the 
United  States  Supreme  Court,  the  Coun  "assume [d]"  for  purposes  of 
the  case  that  a  competent  person  had  "a  constitutionally  protected 
right"  to  refuse  lifesaving  treatment  (even  nutrition  and  hydration  if 
artificially  delivered).®^  Nevertheless,  the  Court  seemed  to  take  for 
granted  the  constitutionality  of  laws  totally  prohibiting  assisted  sui- 
cide. The  Court  supported  its  assertion  that  a  state  has  an  undeniable 
interest  in  the  protection  and  preservation  of  human  life — even  the 
life  of  a  person  in  a  persistent  vegetative  state®^ — by  noting: 

As  a  general  matter,  the  states — indeed,  all  civilized  na- 
tions— demonstrate  their  commitment  to  life  by  treating 
homicide  as  a  serious  crime.  Moreover,  the  majority  of  states 
in  this  country  have  laws  imposing  criminal  penalties  on  one 
who  assists  another  to  commit  suicide.  We  do  not  think  a 
state  is  required  to  remain  neutral  in  the  face  of  an  informed 
and  voluntary  decision  by  a  physically  able  adult  to  starve  to 
death.8^ 

I  share  the  view  that  this  passage  appears  to  endorse  laws  prohibiting 
assisted  suicide  (as  well  as  laws  permitting  state  intervention  to  pre- 
vent suicide). ^^ 

A  recent  statement  by  the  Coordinating  Council  on  Life-Sus- 
taining Medical  Treatment  Decision  Making  by  the  Courts  typifies  the 
way  many  courts  and  commentators  have  defended  the  line  between 
"letting  die"  and  actively  intervening  to  promote  or  to  bring  about 
death: 

There  are  significant  moral  and  legal  distinctions  between 
letting  die  (including  the  use  of  medications  to  relieve  suffer- 
ing during  the  dying  process)  and  killing  (assisted  suicide/ 

84.  Cruzan  v.  Director,  Mo.  Dep't  of  Health,  497  U.S.  261  (1990) .  Although  vari- 
ous participants  in  the  debate  on  death  and  dying  have  disagreed  about  the  meaning 
of  some  of  the  language  in  Chief  Justice  Rehnquist's  majority  opinion  and  Justice 
O'Connor's  concurring  opinion  in  Cruzan,  the  basic  facts  of  the  case  and  its  outcome 
in  the  United  States  Supreme  Court  are  worth  keeping  in  mind:  Nancy  Cruzan  was  in 
a  persistent  vegetative  state.  Her  parents  wanted,  and  claimed  they  had  the  right,  to 
terminate  the  artificial  feeding  that  was  keeping  their  daughter  alive.  However,  Ms. 
Cruzan  had  not  executed  a  "living  will"  or  otherwise  left  clear  instructions  for  ending 
lifesaving  treatment  in  such  circumstance. .  Because  there  was  no  "clear  and  convinc- 
ing" evidence  of  Ms.  Cruzan's  wishes,  the  Missouri  Supreme  Coun  rebuffed  Ms. 
Cruzan 's  parents.  The  United  States  Supreme  Court  upheld  the  state  supreme  court, 
id.  at  282:  "In  our  view,  Missouri  has  permissibly  sought  to  advance  [its  interest  in  the 
preservation  of  human  life]  through  the  adoption  of  a  'clear  and  convincing'  stan- 
dard of  proof  to  govern  such  proceedings." 

85.  See  id.  at  279. 

86.  See  id.  at  280. 

87.  Id. 

88.  See  Louis  Michael  Seidman,  Confusion  at  the  Border  Cruzan,  "The  Right  to  Die,  " 
and  the  Public/PrivaU  Distinction,  1991  Sup.  Ct.  Rev.  47,  53,  62;  see  also  Larson,  supra 
note  81,  at  511-12. 
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euthanasia) .  In  letting  die,  the  cause  of  death  is  seen  as  the 
underlying  disease  process  or  trauma.  In  assisted  suicide/ 
euthanasia,  the  cause  of  death  is  seen  as  the  inherently  lethzil 
action  itself.®^ 

This  "bare  bones"  statement  of  the  argument  becomes  much 
more  persuasive,  I  think,  when  Daniel  Callahan,  the  director  and  co- 
founder  of  the  renowned  Hastings  Center,  explicates  and  amplifies  it: 

[T]  here  must  be  an  underlying  fatal  pathology  if  allowing  to 
die  is  even  possible.  Killing,  by  contrast,  provides  its  own  fa- 
tal pathology.  Nothing  but  the  action  of  the  doctor  giving 
the  lethal  injection  is  necessary  to  bring  about  death. 

*  *  * 

[A  judgment  that  further  life-extending  treatment  is  futile] 
...  is  not  principally  a  judgment  about  a  patient's  life  at  all. 
It  is,  instead,  a  judgment  about  the  limits  of  medical  skills  in 
providing  further  patient  benefit  It  is  a  way  of  saying  that, 
because  the  limits  of  those  skills  have  been  reached,  the  pa- 
tient may  be  allowed  to  die. 

To  call  these  judgments,  and  the  ensuing  omission  of  treat- 
ment, "intending"  death  distorts  what  actually  happens  .... 
[I]f  I  stop  shovelling  my  driveway  in  a  heavy  snowstorm  be- 
cause I  cannot  keep  up  with  it,  am  I  thereby  intending  a.  drive- 
way full  of  snow? 

Since  death  is  biologically  inevitable  sooner  or  later,  not  a 
consequence  of  our  actions  but  outside  of  them,  we  can 
hardly  be  said  to  "intend"  death  when  we  admit  we  can  no 
longer  stop  it.®° 

As  Dr.  Callahan  suggests,  "the  refusal  of  life-sustaining  treatment 
is  an  integral  dimension  of  medical  practice  .  .  .  ."^'  Indeed,  as  Calla- 
han suggests,  it  is  an  indispensable  part  of  medical  practice.  The  dis- 
tinction between  "kiUing"  and  "letting  die"  may  not  be  perfectly 
logical,  but,  unlike  assisted  suicide  or  euthanasia,  letting  a  patient  die 
at  some  point  is  a  practical  condition  upon  the  successful  operation  of 
medicine. 

A  society  which  prohibited  the  refusal  of  life-sustaining  treatment 
and  enforced  such  a  prohibition  with  any  regularity  would  not  be  a 
pleasant  place  in  which  to  die  (or  live).  Vast  numbers  of  patients 
would  be  "at  the  mercy  of  every  technological  advzince."^^  If  people 

89.  GuiDEUNES  FOR  State  Court  Decision  Making  in  Life-Sustaining  Medical 
Treatment  Cases  145  (rev.  2d  ed.  1993). 

90.  Calxahan,  supra  note  26,  at  77-78. 

91.  See  New  York  State  Task  Force  Report,  supra  note  8,  at  74. 

92.  Id.  at  75.  As  the  Task  Force  observed: 

[I]t  is  estimated  that  approximately  70  percent  of  all  hospital  and  nursing 
home  deaths  follow  the  refusal  of  some  form  of  medical  intervention.  A 
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could  decline  possibly  lifesaving  treatment  but  not  discontinue  it  once 
initiated,  many  would  probably  not  seek  such  treatment  in  the  first 
place.  In  short,  as  one  commentator  recendy  put  it,  "the  only  way  we 
can  offer  padents  and  doctors  the  chance  to  prolong  life — use  life- 
sustaining  treatment — is  by  also  allowing  them  to  decide  when  to 
cease  such  efforts  .  .  .  ."^^ 

A  prohibition  against  the  refiisal  of  life-sustaining  treatment 
would  not  only  impose  a  burden  on  many  more  people  than  does  a 
ban  on  assisted  suicide,^"*  but  would  impose  a  far  more  severe  burden. 
Although  it  closes  "[ajn  avenue  of  escape,"  a  ban  on  assisted  suicide 
does  not  totally  occupy  a  person's  life  or  make  "affirmative  use  of  his 
body."^^  However,  to  deny  a  person  the  right  to  be  disconnected  from 
artificial  life-support  is  to  force  one  into 

a  particular,  all-consimiing,  totally  dependent,  and  indeed 
rigidly  standardized  life:  the  life  of  one  confined  to  a  hospi- 
tal bed,  attached  to  medical  machinery,  and  tended  to  by 
medical  professionals.  It  is  a  life  almost  totally  occupied. 
The  person's  body  is,  moreover,  so  far  expropriated  from  his 
own  will,  supposing  that  he  seeks  to  die,  that  the  most  ele- 
mental acts  of  existence — such  as  breathing,  digesting,  and 
circulating  blood — are  forced  upon  him  by  an  external 
agency.  ^^ 

prohibition  on  the  refusal  of  treatment  would  therefore  require  the  wide- 
spread of  restraint  of  patients  unwilling  to  submit  to  invasive  procedures  at 
the  end  of  their  lives. 
Id.  at  74-75  (footnote  omitted). 

93.  Giles  R.  Scofield,  Exposing  Some  Myths  About  Physician-Assisted  Suicide,  18  Seat- 
tle U.  L.  Rev.  473,  481  (1995). 

94.  [T]o  the  extent  that  laws  prohibiting  assisted  suidde  and  euthanasia  im- 
pose a  burden,  they  do  so  only  for  individuals  who  make  an  informed,  com- 
petent choice  to  have  their  lives  artificially  shortened,  and  who  cannot  do  so 
without  another  person's  aid.  As  studies  have  confirmed,  very  few  individu- 
als fall  into  this  group,  particularly  if  appropriate  pain  relief  and  supportive 
care  are  provided. 

New  York  State  Task  Force  Report,  supra  note  8,  at  72. 

95.  S^^Jed  Rubenfeld.  The  Right  of  Privacy,  102  Harv.  L.  Rev.  737,  795  (1989). 
Actually,  Professor  Rubenfeld  is  writing  about  suidde,  not  assisted  suidde.  But  there 
no  longer  are  any  criminal  aws  in  this  country  prohibiting  suidde  or  attempted  sui- 
cide. A  ban  on  assisted  suidde  only  imposes  a  burden  on  those  individuals  who  want 
to  end  their  lives  and  cannot  do  so  widiout  another's  aid.  Evidendy  very  few  people 
fall  into  this  group.   See  discussion  supra  note  94. 

96.  Rubenfeld,  supra  note  95,  at  795.  Cruzan,  497  U.S.  at  287-88:  (O'Conner,  J., 
concurring)  (dtation  omitted): 

As  the  Court  notes,  the  liberty  interest  in  refusing  medical  treatment  flows 
from  dedsions  involving  the  State's  invasions  into  the  body.  Because  our 
notions  of  liberty  are  inextricably  entwined  with  our  idea  of  physical  free- 
dom and  self-determination,  the  Court  has  often  deemed  state  incursions 
into  the  body  repugnant  to  the  interests  protected  by  the  Due  Process 
Qause.  .  .  .  The  State's  imposition  of  medical  treatment  on  an  unwilling 
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I  share  the  view  of  the  New  York  State  Task  Force  on  Life  and  the 
Law  that  it  is  "this  right  against  intrusion — not  a  general  right  to  con- 
trol the  timing  and  manner  of  death — that  forms  the  basis  of  the  con- 
stitutional right  to  refuse  life-sustaining  treatment  "^^ 

Moreover,  as  Professor  Seth  Kreimer  has  observed,  so  far  as  the 
dangers  of  mistake  or  abuse  are  concerned,  "a  right  to  refuse  treat- 
ment puts  at  risk  only  the  lives  of  those  who  would  die  without  treat- 
ment," but  "the  approval  of  active  euthanasia  or  assisted  suicide  would 
extend  the  risk  to  the  entire  population."®^  Adds  Kreimer: 

Particularly  with  the  emergence  of  cost  controls  and 
managed  care  in  the  United  States,  the  danger  of  tempting 
health  care  providers  to  persuade  chronic  patients  to  mini- 
mize costs  by  ending  it  all  painlessly  is  no  fantasy.  The  quan- 
titative distinction  between  some  and  all  can  be  a  legitimate 
predicate  for  the  qualitative  distinction  between  permission 
and  prohibition.^ 

I  realize  that  many  do  not  consider  the  arguments  made  in  defense  of 
the  distinction  between  suicide/assisted  suicide  and  the  refusal  of  life- 
saving  treatment  completely  satisfying.  But  the  distinction  between 
active  killing  or  active  intervention  to  bring  about  death  and  "letting 
die"  has  more  to  commend  it  than  mere  logic. 

For  one  thing,  the  distinction  represents  an  historical  and  prag- 
matic compromise  between  the  desire  to  let  seriously  ill  people  carry 
out  their  wishes  to  end  it  all  and  the  felt  need  to  protect  the  weak  and 
the  vulnerable.  As  Dean  (now  Judge)  Guido  Calabresi  has  observed, 
when  we  must  make  tragic  choices — choices  that  confront  us  when 
fundamental  beliefs  clash — we  seek  solutions  that  "permit  us  to  assert 

comf>etent  adiilt  necessarily  involves  some  form  of  restraini  and  intrusion.  A 
seriously  ill  or  dying  padent  whose  wishes  are  not  honored  may  feel  a  capdve 
of  the  machinery  required  for  life^ustaining  measures  or  other  medical  in- 
tervendons.  Such  forced  treatment  may  burden  that  individual's  liberty  in- 
terests as  much  as  any  state  coercion. 

97.  New  York  State  Task  Force  Report,  supra  note  8,  at  71  (footnote  omitted); 
see  also  Scofield,  supra  note  93,  at  478  (footnote  omitted): 

The  right  not  to  be  touched  against  one's  wishes  s  the  value  that  underlies 
the  principle  of  self-determination  protected  under  the  law  in  the  name  of 
the  "right  to  die."  In  the  worid  of  philosophy  and  ethics,  this  has  meant 
respecting  a  patient's  negative  right  of  noninterference — the  right  to  be  let 
alone.  Respecting  that  right  requires  forbearance;  we  must  either  not  initi- 
ate treatment  or  withdraw  a  treatment  we  have  initiated.  Whichever  it  is,  we 
are  to  back  o£f. 

Where  the  "right-to-die"  consists  of  physidan-assisted  suicide,  respecting 
this  right  requires  doctors  to  assist,  not  desist.  Medical  forbearance  simply 
will  not  produce  the  desired  result. 

98.  Kreimer,  supra  note  81,  at  841. 

99.  Id. 
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that  we  are  cleaving  to  both  behefs  in  conflict."  ^°^  As  good  an  exam- 
ple as  any  of  what  Judge  Calabresi  had  described  is  the  way  we  have 
dealt  with  the  law  and  ethics  of  death  and  dying. 

On  the  one  hand,  we  want  to  respect  patients'  wishes,  relieve  siif- 
fering,  and  put  an  end  to  seemingly  fiitile  medical  treatment.  Hence 
we  allow  patients  to  refuse  life-sustaining  treatment.  On  the  other 
hand,  we  want  to  affirm  the  supreme  value  of  life  and  to  maintain  the 
salutary  principle  that  the  law  protects  all  htiman  life,  no  matter  how 
poor  its  quality.  Hence  the  ban  against  assisted  suicide  and  active  vol- 
untary euthanasia. 

I  venture  to  say  that  one  of  the  purposes  of  the  distinction  be- 
tween the  termination  of  life  support  and  assisted  suicide  (or  active 
voluntary  euthanasia) — or  at  least  one  of  its  principal  effects — is  to 
have  it  both  ways.  The  two  sets  of  values  are  in  conflict,  or  at  least  in 
great  tension.  Nevertheless,  until  now  at  any  rate,  we  have  tried  to 
honor  both  sets. 

I  realize  that  drawing  a  line  between  assisted  suicide  (or  active 
voluntary  euthanasia)  and  "letting  die"  will  not  please  every  logician 
or  philosopher.  But  what  line  will? 

This  brings  us  to  another  fector  at  work  in  this  area — a  factor  that 
I  think  accounts  for  a  good  deal  of  the  support  for  maintaining  the 
"historic  divide"  between  "active  killing"  and  "letting  die."^**^  Unless 
we  carry  the  principle  of  "self-determination"  or  "personal  autonomy" 
or  "control  of  one's  own  destiny"  to  its  ultimate  logic — assisted  suicide 
(and  active  euthanasia)  by  any  competent  individual  who  firmly  re- 
quests it  for  any  reason  the  indi-uidixal  deems  appropriate — we  have  to 
draw  a  line  somewhere  along  the  way.  But  where?  I  submit  that  no  inter- 
mediate line,  certainly  not  the  one  Sedler  and  his  colle^ues  suggest, 
would  be  any  more  defensible  than  the  one  we  have  now.  So  why 
cross  the  line  we  have  now? 

I  suspect  that  few,  if  any,  have  ever  been  in  a  better  position  than 
Wayne  County  Circuit  Judge  Richard  Kauffnan  to  appreciate  the  diffi- 
culties involved  in  drawing  what  I  have  called  an  "intermediate  line." 
In  late  1993,  Judge  Kaufiman  became  the  first  American  judge  ever  to 
hold  squarely  that  there  is  a  constitutional  right  to  assisted  suicide 
(under  certain  conditions). ^°^  Although  his  decision  was  ultimately 


100.  Calabresi,  supra  note  68,  at  88;  cf.  id.  at  87-91.  See  also  Guido  Calabresi,  A 
Common  Law  for  the  Age  of  Statutes  172-77  (1982). 

101.  Cf.  Albert  W.  Alschuler,  Reflection,  in  Active  Euthanasl\,  Reugion,  and  the 
Public  Debate  105,  108  (Martin  Marty  8c  Ron  Hamel  eds.,  1991)  (a  publication  of 
The  Park  Ridge  Center). 

102.  People  v.  Kevorkian,  No.  93-11482,  1993  WL  603212  (Mich.  Qr.  Ct.  Wayne 
County  Dec.  13,  1993).  Judge  Kaufman's  opinion  is  discussed  at  considerable  length 
in  Kamisar,  The  Last  Bridge  to  Active  Voluntary  Euthanasia,  supra  note  48,  at  240-44. 

Professor  Sedler  and  his  ACLU  colleagues  were  not  direcdy  involved  in  this  case. 
The  ACLU  and  Dr.  Jack  Kevorkian  have  kept  at  some  considerable  distance  from 
each  other. 
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overtumed,^°^  even  his  critics  (and  I  am  one  of  them)  concede  that 
Judge  Kaufinan  wrote  a  long,  thoughtful,  well-documented  opinion. 
I  deem  it  noteworthy  that  Judge  Kaufman  drew  a  line  neither  (a) 
between  terminally  ill  people  seelung  to  die  by  suicide  and  others 
wishing  to  do  so  nor  (b)  between  those  experiencing  severe  "pain  and 
suffering"  and  others  whose  pain  and  suffering  was,  or  could  be, 
brought  under  control.  Rather,  Judge  Kaufman  drew  the  "intermedi- 
ate line"  between  the  presence  and  absence  of  an  "objective  medical 
condition"  that  was  "extremely  unlikely  to  improve."^*''* 

If  an  individual's  quality  of  life  was  significandy  impaired  by  such 
a  medical  condition,  even  though  it  was  not  a  life-threatening  condi- 
tion, the  individual  could  exercise  the  newly  established  constitutional 
right.  But  if  an  individual's  quality  of  life  was  significandy  diminished 
for  any  other  reason  (e.g.,  disgrace,  financial  ruin,  the  death  of  a 
spouse),  she  could  not  invoke  the  constitutional  right — no  matter 
how  competent  she  was  or  firm  her  desire  to  die.^°^ 

Although  there  was  some  confusion  about  this,  the  line  Judge 
Kaufinan  wound  up  drawing  was  not  a  line  between  "rational"  and  "ir- 
rational" suicide.  Rather,  it  was  a  line  between  one  category  of  "ra- 
tional" suicide — where  the  would-be  suicide's  life  was  significandy 
impaired  by  an  irreversible  medical  condition — and  other  caiegovies  of 
"rational"  suicide. 

Judge  Kaufrnan  did  not  draw  the  line  simply  between  rational 
and  irrational  suicide  because  he  feared  that  "any  form  of  rational  sui- 
cide that  did  not  include  the  presence  of  an  objective  medical  condi- 
tion would  be  too  close  to  irrational  suicide."*®^  If  constitutional 
protection  were  extended  to  all  persons  who  harbored  a  rational  wish 
to  die,  he  told  us,  "the  possibility  that  irrational  suicide  would  increase 
is  too  great.''^^*^  Therefore,  according  to  Judge  Kaufman,  a  state  not 
only  has  the  power  to  prohibit  all  classes  of  "irrational"  suicide  and 
assisted  suicide,  but  some  classes  of  "rational"  suicide  and  assisted  sui- 
cide as  well  (those  where  one's  quality  of  life  has  not  been  impaired 
by  an  objective  medical  condition). 

Judge  Kaufinan  made  a  valiant  effort  to  find  a  sensible  legal  solu- 
tion to  an  excruciatingly  hard  problem.  But  if  a  judge  can  deny  con- 
stitutional protection  to  some  forms  of  "rational"  assisted  suicide  out  of 


103.  In  May  of  1994  a  two  to  one  majority  of  the  Michigan  Court  of  Appeals  ruled 
that  there  was  no  constitutional  right  to  assisted  suidde,  Hobbins  v.  Attorney  Gen., 
518  N.W.2d  487  (Mich.  Ct.  App.  1994),  and  seven  months  later  a  five  to  two  majority 
of  the  Michigan  Supreme  Ckjurt  announced  its  agreement  with  the  coun  of  appeals 
on  this  point.  People  v.  Kevorkian,  527  N.W.2d  714  (Mich.  1994)  (consolidated  with 
Hobbins),  cert,  denied,  115  S.  Ct.  714  (1995). 

104.  Kevorkian,  No.  93-11482,  1993  WL  603212.  at  *18-19. 

105.  See  id.  at  *19. 

106.  Id.  at  *18  (emphasis  added). 

107.  Id. 
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concern  that  unless  this  is  done  "irrational"  assisted  suicide  might  get 
out  of  hand,  why  can't  a  legislature  prohibit  all  forms  of  "rational" 
assisted  suicide  on  the  same  grounds? 

After  all,  geriatric  psychiatrists  (who  work  with  suicidal  people 
every  day)  and  suicidologists  (who  perform  "psychological  autopsies" 
of  people  who  commit  suicide)  tell  us  that  a  suicide  rarely  occurs  in 
the  absence  of  a  major  psychiatric  disorder,  and  that  this  observation 
holds  for  suicides  among  the  elderly.  ^°^  Moreover,  these  experts  un- 
derscore the  inability  of  depressed  persons  to  recognize  the  severity  of 
their  own  symptoms  and  the  failure  of  primary  physicians  to  detect 
major  depression,  especially  in  elderly  patients. ^^ 

As  one  authority  has  observed,  we  encourage  suicide  among  the 
elderly  "by  our  neglect  and  indifference.""'*  As  another  commentator 
has  put  it,  "  '[sjuicidal  persons  are  succumbing  to  what  they  experi- 
ence as  an  overpowering  and  unrelenting  coercion  in  their  environ- 
ment to  cease  living.'  "''^  Is  it  not  fair  to  assume  that  these  pressures 
will  intensify  in  a  society  that  sanctions  assisted  suicide  (and  thereby 
suicide  as  well)?  Is  it  not  fair  to  assume  that  once  assisted  suicide  is  a 
lawful  alternative  and  people  are  "doing  it,"  and  feel  free  to  talk  about 
it,  more  people,  especially  the  sick,  the  old  and  the  vulnerable,  will  see 
this  route  as  a  tempting  way  to  spare  both  oneself  and  one's  family 
and  friends  the  burden  of  serious  illness  and/or  advanced  age?"''^ 

THE  "ABORTION  CASES":  HOW  EXPANSIVE  IS  THE  CONCEPT 

OF  PRIVACY? 

Professor  Sedler  and  his  allies  find  support  for  their  views  in  the 
Supreme  Court's  abortion  cases."^  In  Roe  v.  Wade,^^'^  the  Court  in- 
formed us  that  a  "right  of  privacy,"  which  had  earlier  been  invoked  to 
strike  down  restrictions  on  the  use  and  distribution  of  contracep- 


108.  S«e  James  H.  Brown,  et  al.,  h  It  Normal  for  Terminally  III  Patients  to  Desire  Death  ?, 
143  Am.  J.  Psychiatry  208,  210  (1986);  Yeaies  Conwell  &:  Eric  D.  Caine,  Rational  Sui- 
cide and  the  Right  to  Die,  325  New  Eng.  j.  Med.  1100,  1101  (1991);  Herbert  Hendin  & 
Gerald  Klerman,  PhyHcian-AssisUd  Suicide:  The  Dangers  of  Legalization,  150  Am.  J.  Psy- 
chiatry 143  (1993);  Roberta  Richardson,  et  al.,  Coping  with  the  Suicidal  Elderly:  A  Physi- 
cian's Guide,  Geriatrics,  Sept.  1989,  at  43-44. 

1 09.  See  David  C.  Clark,  "Rational "  Suicide  anJ  People  vnth  Terminal  Conditions  or  Disa- 
bilities, 8  Issues  in  L.  &  Med.  147,  155,  (1992);  Conwell  &  Caine,  supra  note  108,  at 
1101. 

110.  George  H.  Colt,  The  Enigma  of  Suictoe  394  (1991). 

111.  Id.  2X  342  (quoting  Menno  Boldt,  The  Right  to  Suicide  (1985)  (Suicide 
Information  and  Education  Centre  Current  Awareness  Bulletin,  1  (2),  at  1)). 

112.  For  a  discussion  of  "circumstantial"  and  "societal"  manipulation  in  the  con- 
text of  suicide,  see  M.  Pabst  Battin,  Manipulated  Suicide,  in  Suicide:  The  Philosophi- 
cal Issues  169  (M.  Pabst  Battin  &  David  J.  Mayo  eds.,  1980). 

113.  See  Sedler,  supra  note  2,  at  728-733.   See  also  Sedler,  supra  note  35,  at  23-24. 

114.  410  U.S.  113  (1973). 
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rives, ^^^  "is  broad  enough  to  encompass  a  woman's  decision  whether 
or  not  to  terminate  her  pregnancy.""^  The  Court  cleared  the  way  for 
its  ultimate  holding  by  rejecting  the  state's  argimient  that  "a  fetus  is  a 
person"  within  the  meaning  of  the  Constitution — "the  word  'person', 
as  used  in  the  Founeenth  Amendment,  does  not  include  the  un- 
born.""^ Although  Roe  did  not  involve  the  termination  of  a  human 
life  (so  far  as  the  Court  was  concerned) ,  Sedler  and  others  have  read 
the  case  and  its  progeny  very  broadly  to  support  a  "right"  or  "liberty," 
under  certain  circumstances,  to  enlist  the  assistance  of  others  in  com- 
mitting suicide.  ^^^ 

I  agree  with  Professor  Sedler  that  the  constitutional  answer  to  the 
question  he  and  his  colleagues  pose  "must  be  found  in  applicable 
Supreme  Court  doctrine  and  precedent.""^  But  what  are  the  relevant 
precedents?  (Why,  for  example,  does  Sedler  totally  ignore  Bowers  v. 
Hardwick}^^  a  case  which,  so  long  as  it  remains  on  the  books,  greatly 
reduces  Roe's  potential  for  expansion?)  And  hmv  should  we  character- 
ize the  applicable  doctrine? 

"The  laws  struck  down  under  the  rubric  of  privacy  have  had  a 
peculiar  tendency  to  gravitate  around  sexuality"'^^ — "not  'sex'  as 
such,  of  course,  but  sexuality  in  the  broad  sense  of  that  term:  the 
network  of  decisions  and  conduct  relating  to  the  conditions  under 


115.  5««Griswold  v.  Connecticut,  381  U.S.  479  (1965);  Eisenstadt  v.  Baird,  405  U.S. 
438  (1972). 

116.  Roe,  410  U.S.  at  152-53.  But  the  right  is  not  absolute.  Id.  at  162-66.  As  a 
general  proposition,  after  fetal  viability  the  state  may  proscribe  abortion.  Id.  at  164- 
65.  As  a  general  matter,  before  viability  the  state  may  not.  Id.  at  163-64.  But  "the  State 
has  legitimate  interests  from  the  outset  of  the  pregnancy  in  protecting  the  health  of  the 

woman "  Planned  Parenthood  v.  Casey,  112  S.  Ct.  2791,  2804  (1992)  (emphasis 

added). 

Suppose,  because  of  a  pregnant  woman's  sp>edal  disability  or  particular  illness,  an 
abortion  before  ietaX  viability  can  only  be  performed  at  great  risk  to  her  life.  Suppose, 
further,  that  the  woman  still  wants  an  abortion.  I  take  it  that  under  such  circum- 
stances the  state  could  prevent  the  abortion  from  being  performed  despite  the  wo- 
man's wishes. 

If  so,  if  a  state  can  override  a  woman's  choice  when  the  abortion  she  desires 
would  jeopardize  her  life,  does  it  not  follow  that,  consistentiy  with  the  abortion  cases, 
a  state  can  ban  a  so-ca.led  medical  procedure  intended  to  and  designed  to  end  a  per- 
son's life?  Does  it  not  follow,  too,  that  a  state  can  block  the  active  intervention  of  a 
physician  trying  to  promote  or  to  bring  about  a  patient's  death?  See  Marc 
Spindelman,  Roe  vs.  Wade  Recognizes  No  'Right  to  Die, 'DtTKOrr  News,  Oct.  16,  1994,  at 
3B. 

117.  Roe,  410  U.S.  at  157-58. 

118.  See  supra  note  113  and  accompanying  text 

119.  Sedler,  supra  note  2,  at  728. 

120.  478  U.S.  186  (1986)  (upholding  prohibition  against  consensual  sodomy  as 
applied  to  homosexuals,  even  though  the  activity  took  place  in  private). 

121.  Rubenfeld,  supra  note  95,  at  738. 
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which  sex  is  permissible,  the  social  institutions  surrounding  sexual  re- 
lationships, and  the  procreative  consequences  of  sex."^^^ 

Although  the  plaintiffs  in  Roe  and  its  companion  case'^^  did  not 
even  challenge  the  abortion  restrictions  as  sex  discriminatory,  a  grow- 
ing number  of  commentators,  including  Judge  (now  Justice)  Ruth 
Bader  Ginsburg,^^^  have  maintained  that  the  best  argument  for  the 
right  to  abortion  is  based  on  principles  of  "sex  equality,"  not  "due 
process"  or  "privacy."*^  As  then  Judge  Ginsburg  noted  (in  a  lecture 
delivered  shortiy  before  her  nomination  to  the  United  States  Supreme 
Court),  in  Planned  Parenthood  v.  Casey,^^^  which  reaffirmed  Roe,  the  ma- 
jority "added  an  important  strand  to  the  Court's  opinions  on  abor- 
tion"' — it  "acknowledged  the  intimate  connection  between  a  woman's 
'ability  to  control  [her]  reproductive  Ii[fe]'  and  her  'abihty  [to]  par- 
ticipate equally  in  the  economic  and  social  life  of  the  Nation.'  "'^^ 

"Laws  restricting  abortion  so  dramatically  shape  the  lives  of  wo- 
men, and  only  of  women,"  Professor  Laurence  Tribe  has  observed, 

122.  Id.  at  744.  See  also  Richard  A.  Posner,  Sex  and  Reason  325  (1992): 

In  a  series  of  decisions  between  1965  and  1977  [Griswold  v.  Connecticut,  381 

U.S.  479  (1965);  Eisenstadt  v.  Baird,  405  U.S.  438  (1972);  Roe  v.  Wade.  410 

U.S.  113  (1973);  and  Carey  v.  Population  Services  International,  431  U.S. 

678  (1977)],  the  Supreme  Court  created  a  constitutional  right  of  sexual  or 

reproductive  autonomy,  which  it  called  privacy. 

All  four  cases,  adds  Judge  Posner,  id.  at  343,  can  be  "viewed  as  decisions  motivated  by 

a  concern  with  the  burdens  of  unwanted  pregnanq',  a  concern  that  resonates  with  the 

women's  movement  and  thus  connects  with  the  Court's  decisions  invalidating  sexually 

discriminatory  legislation  under  the  equal  protection  clause  .  .  .  ." 

123.  Doe  v.  Bolton,  410  U.S.  179  (1973). 

124.  See  Ruth  Bader  Ginsburg,  Speaking  in  a  Judicial  Voice,  67  N.Y.U.  L.  Rev.  1185, 
1199-1202  (1992);  Ruth  Bader  Ginsburg,  Some  Thoughts  on  Autonomy  and  Equality  in 
R£lation  to  Roe  v.  Wade,  63  N.C.  L.  Rev.  375,  382,  386  (1985). 

125.  See  Calabresi,  supra  note  68,  at  99-102;  Cass  R.  Sunstein,  The  Partial  Con- 
stitution 272-85  (1993);  Tribe,  supra  note  78,  at  1353-55;  Kenneth  L.  Karst,  Foreword: 
Equal  Citizenship  Under  the  Fourteenth  Amendment,  91  Harv.  L.  Rev.  1,  57-59  (1977); 
Kreimer,  supra  note  81,  at  849;  Catharine  A.  MacKinnon,  Reflections  on  Sex  Equality 
Under  Law,  100  Yale  L.J.  1281,  1319  (1991);  Frances  Olsen,  Unraveling  Compromise,  103 
Harv.  L.  Rev.  105,  117-26  (1989);  Giles  R.  Scofield,  Rethinking  Roe,  8  Trends  in 
Health  Care,  L.  8c  Ethics  17,  19-20  (Summer.  1993);  Reva  Siegel,  Reasoning  From  the 
Body:  A  Historical  Perspective  on  Abortion  Regulation  and  Questions  of  Equal  Protection,  44 
Stan.  L.  Rev.  261,  350-80  (1992);  David  A.  Strauss,  Abortion,  Toleration  and  Moral  Uncer- 
tainty, 1992  Sup.  Ct.  Rev.  1.  18-22.  See  ilso  Posner.  supra  note  122,  at  339-40  (recog- 
nizing that  "focus"  of  Roe's  legal  defenders  has  "shifted  to  the  equal  protection 
clause,"  but  questioning  the  adequacy  of  this  approach);  cf.  Donald  H.  Regan,  Rewrit- 
ing Roe  V.  Wade,  77  Mich.  L.  Rev.  1569.  1618-42  (1979)  (contending  that  a  pregnant 
woman  is  a  "potential  Samaritan"  vis-a-vis  her  fetus,  and  should  not  be  treated  differ- 
endy  from  other  potential  Samaritans). 

126.  505  U.S.  833  (1992). 

127.  Ginsburg,  Speaking  in  a  Judicial  Voice,  supra  note  124,  at  1199  (quoting  Casey, 
505  U.S.  at  856).  On  this  point,  the  controllingjustices  in  Casey  (O'Connor,  Kennedy 
and  Souter,  JJ.)  spoke  for  the  Court.  See  also  505  U.S.  at  928  (Blackmun,  J.,  concur- 
ring): "[A]  State's  restrictions  on  a  woman's  right  to  terminate  her  pregnancy  also 
implicate  constitutional  guarantees  of  gender  equality." 
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"that  their  denial  of  equality  hardly  needs  elaboration."'^^  Continues 
Tribe: 

While  men  retain  the  right  to  sexual  and  reproductive 
autonomy,  restrictions  on  abortion  deny  that  autonomy  to 
women.  Laws  restricting  access  to  abortion  thereby  place  a 
real  and  substantial  burden  on  women's  ability  to  participate 
in  society  as  equals.  Even  a  woman  who  is  not  pregnant  is 
inevitably  affected  by  her  knowledge  of  the  power  relation- 
ships created  by  a  ban  on  abortion,'^ 

The  more  the  right  to  abortion  is  grounded  on  "sexual  equality," 
or  the  more  Roe  is  justified  on  that  basis,  the  less  comfort  that  right 
offers  proponents  of  a  constitutional  right  to  assisted  suicide.  But 
even  those  who  continue  to  view  the  right  to  abortion  as  based  on 
"privacy"  or  "personhood"  must  take  into  account  how  the  scope  and 
meaning  of  these  rather  abstract  concepts  are  affected  by  the  decision 
in  Bowers  v.  Hardwick}^^ 

I  would  not  have  joined  Justice  Wliite's  opinion  for  the  Court  in 
Hardwick.  I  agree  with  former  Solicitor  General  Charles  Fried  that  the 
opinion  White  wrote  upholding  the  constitutionality  of  a  state  law 
criminalizing  consensual  sodomy,  as  applied  to  homosexuals,  is  "stun- 
ningly harsh  and  dismissive."'^'  But  Justice  White  spoke  for  five  mem- 
bers of  the  Court.  Any  discussion  of  the  breadth  and  potential  for 
expansion  of  such  concepts  as  "privacy"  and  "personhood"  which  ig- 
nores Hardmick  (as  does  Professor  Sedler,  and  as  did  Judge  Rothstein 
when  she  invalidated  an  anti-assisted  suicide  law)'^^  is  seriously 
incomplete. 

"The  Court  is  most  vulnerable  and  comes  nearest  to  illegitimacy'," 
observed  the  Hardwick  Court,  per  Justice  White,  "when  it  deals  with 
judge-made  constitutional  law  having  littie  or  no  cognizable  roots  in 
the  language  or  design  of  the  Constitution."'^^  More  specifically,  the 
Court's  prior  "privacy"  cases  had  recognized  three  categories  of  pro- 
tected activity — marri^e,  procreation,  and  family  relationships — but 
"[n]o  connection"  between  "homosexual  activity"  and  any  of  these 
categories  was  demonstrated.'^* 

As  Professor  Jed  Rubenfeld  has  observed: 

128.  Laurence  H.  Tribe,  Abortion:  The  Clash  of  Absolutes  105  (1990). 

129.  Id. 

130.  See  478  U.S.  at  186. 

131.  Charles  Fried,  Order  and  Law  82  (1991).  For  powerful  criticism  of  Hard- 
ivick,  see  Tribe,  supra  note  78,  at  1421-35.  As  Professor  Tribe  acknowledges,  he  argued 
the  case  in  the  Supreme  Court  for  the  losing  party. 

132.  See  supra  note  28  and  accompanying  text. 

133.  478  U.S.  at  194. 

134.  Id.  at  191. 
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Justice  White  neither  sought  nor  found  any  unifying  princi- 
ple underlying  his  three  categories.  It  was  as  if  the  Court  had 
said,  "We  in  the  majority  barely  understand  why  even  these 
three  areas  are  constitutionally  protected;  we  simply  ac- 
knowledge them  and  note  that  they  are  not  involved  here." 
The  device  of  compartmentalizing  precedent  is  an  old  juris- 
prudential strategy  for  limiting  unruly  doctrines.  The  effect 
here  is  that,  after  Hardwick,  we  know  that  the  right  to  privacy 
protects  some  aspects  of  marriage,  procreation,  and  child- 
rearing,  but  we  do  not  know  why.  By  identifying  three  dispa- 
rate applications  ungrounded  by  any  unifying  principle,  the 
majority  effectively  severed  the  roots  of  the  privacy  doctrine, 
leaving  only  the  branches  .  .  .  }^^ 

I  do  not  deny  that  a  colorable  argiament  may  be  made  that  the 
"right  of  privacy"  invoked  in  Roe  includes  the  "right"  or  "liberty"  of  a 
person  to  choose  whether  to  continue  to  live  until  death  comes  natu- 
rally or  to  hasten  death  by  obtaining  the  active  intervention  of  an- 
other. But  a  much  strong  argument  may  be  made,  I  think,  that  the 
"right  of  privacy"  encompasses  the  autonomy  of  sexual  activity  and 
relationships. 

As  Justice  Blackmun  wrote  in  Hardwick,  "sexiial  intimacy  is  'a  sen- 
sitive, key  relationship  of  human  existence,  central  to  .  .  .  the  develop- 
ment of  human  personality'  ";  "individuals  define  themselves  in  a 
significant  way  through  their  intimate  sexual  relationships  with 
others"  and  "much  of  the  richness  of  a  relationship  will  come  from 
the  freedom  an  individual  has  to  choose  the  form  and  nature  of  these 
intensely  personal  bonds." '^^  But  Justice  Blackmun  wrote  in  dissent. 

I  share  Justice  Blackmun's  view  that  before  it  can  punish  its  peo- 
ple for  their  actions,  a  state  "must  do  more  than  assert  that  the  choice 
they  have  made  is  an  'abominable  crime  not  fit  to  be  named  among 
Christians.'  "'^"^  I  agree,  too,  with  another  Hardxvick  dissenter.  Justice 
Stevens,  that  "the  fact  that  the  governing  majority  in  a  State  has  tradi- 
tionally viewed  a  particular  practice  as  immoral  is  not  a  sufficient  rea- 
son for  upholding  a  law  prohibiting  the  practice  .  .  .  ."^^  However,  as 
the  recent  report  of  the  New  York  State  Force  on  Life  and  the  Law 
well  demonstrates,  any  state  that  prohibits  assisted  suicide  can  advance 
justifications  for  its  legislation  that  go  well  beyond  the  law's  conform- 
ity to  religious  doctrine  or  "morality."^^^ 

135.  Rubenfeld,  supra  note  95,  at  748-49.   See  also  Posner.  supra  note  122,  at  341 
(asserting  that  Hardvjick  "froze  the  constitutional  right  of  privacy"). 

136.  478  U.S.  at  205  (Blackmun  J.,  joined  by  Brennan,  Marshall  and  Stevens,  JJ., 
dissenting). 

137.  Id.  at  199-200. 

138.  478  U.S.  at  216  (Stevens,  J.,  joined  by  Brennan  and  M2u-shall,  J}.,  dissenting). 

1 39.  Among  the  reasons  the  Task  Force  gave  for  resisting  even  a  very  limited  form 
of  physician-assisted  suicide  (or  active  voluntary  euthanasia)  were: 
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In  Planned  Parenthood  v.  Casey,^'^  in  the  course  of  reaffirming  Roe, 
the  Court  spoke  at  one  point  about  "the  right  to  define  one's  own 
concept  of  existence"  and  one's  concept  of  "the  myster/  of  human 
life"  as  being  "at  the  heart  of  liberty."*'**  As  did  Judge  Rothstein  in 
Compassion  inDying,^'*^  Sedler  finds  much  solace  in  this  capacious  lan- 
guage. ^^'  The  language  constitutes  the  last  two  senten.:'?  of  a  long 
paragraph.  I  would  like  to  quote  the  entire  paragraph,  including  the 
first  four  sentences: 

Our  law  affords  constitutional  protection  to  personal  deci- 
sions relating  to  marriage,  procreation,  contraception,  fanriiiy 
relationships,  child  rearing,  and  education.  Our  case^  recog- 
nize "the  right  of  the  individual,  married  or  single,  to  be  free 
from  unwarranted  governmental  intrusion  into  matters  so 
fundamentally  affecting  a  person  as  the  decision  wheiher  to 
bear  or  beget  a  child."  Our  precedents  "have  respecred  the  - 
private  realm  of  family  life  which  the  state  canno:  enter."  i 
These  matters,  involving  the  most  intimate  and  personal 
choices  a  person  may  make  in  a  lifetime,  choices  central  to 
personal  dignity  and  autonomy,  are  central  to  the  liberty 

[1]  niness  is  a  quintessential  state  of  vulnerability  [and  p]atients  bring  this 
vulnerability  to  their  relationship  with  physicians  ....  As  with  oiher  "treat- 
ments" judgments  about  when  and  for  whom  assisted  suicide  and  euthanasia 
are  provided  would  be  managed  principally  by  physicians,  not  then  patients. 

New  York  State  Task  Force  Report,  supra  note  8,  at  121. 

[2]  In  light  of  the  pervasive  failure  of  our  health  care  system  ro  treat  pain 
and  diagnose  and  treat  depression,  legalizing  assisted  suidde  and  ei-.thanasia 
would  be  profoundly  dangerous  for  many  individuals  who  are  ill  «nd  'Ailner- 
able,  [especially]  for  those  who  are  elderly,  poor,  socially  disadia-^taged,  or 
without  access  to  good  medical  care. 

Id.  at  ix. 

[3]  Out  of  benevolence  or  from  sheer  frustradon  or  exhausuon,  [relatives] 
may  suggest  or  encourage  the  patient  to  accept  assisted  suicide  or  euthanasia 
[and]  [m]otivated  by  a  sense  of  guilt  or  abandonment,  many  patients  will 
feel  that  they  have  no  choice  once  the  opdon  is  presented.  Indeed,  if  [these 
options]  are  widely  available,  patients  may  feel  obligated  to  consider  [them] 
to  alleviate  the  burden  their  illness  and  continued  life  imposes  on  those  clos- 
est to  them. 

Id.  at  124.  And  finally, 

[4]  [A]ssisted  suidde  an  I  euthanasia  are  dosely  linked;  as  [shown  by  the 
exf>erience  in  the  Netherlands,  where  a  lethal  injection  is  preferred  by  both 
doctors  and  patients,]  once  assisted  suidde  is  embraced,  euthanasia  will 
seem  only  a  neater  and  simpler  option  to  doctors  and  their  patients. 

Id.  at  145  (footnote  omitted).  See  also  supra  notes  14-15  and  accompanying  quotations 

from  the  New  York  State  Task  Force  Report. 

140.  505  U.S.  833  (1992). 

141.  Id.  at  851. 

142.  Compassion  in  Dying  v.  Washington,  850  F.  Supp.  1454.  1459-51  (W.D.  Wash. 
1994),  rev'd,  49  F.3d  586  (9th  Cir.  1995).  The  Chief  Judge  and  ten  other  members  of 
the  Ninth  Circuit  are  scheduled  to  rehear  this  case  en  banc.  62  F.3d  299  (1995). 

143.  See  Sedler,  supra  note  2,  at  728. 
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protected  by  the  Fourteenth  Amendment  At  the  heart  of 
liberty  is  the  right  to  define  one's  own  concept  of  existence, 
of  meaning,  of  the  universe,  and  of  the  mystery  of  human 
life.  Behefs  about  these  matters  could  not  define  the  attrib- 
utes of  personhood  were  they  formed  under  compulsion  of 
the  State.  ^"^ 

This  paragraph  does  contain  some  sweeping  language.  But  I 
think  such  language  can  plausibly  be  read  as  explaining  why  "^ these  mat- 
ters''— "personal  decisions  relating  to  marriage,  procreation,  contra- 
ception" and  "family  relationships"  or,  more  summarily,  "the  private 
realm  of  family  life" — have  been  given  constitutional  protection. 

Viewed  in  isolation,  the  language  about  "defin[ing]  one's  own 
concept  of  existence"  and  "of  the  mystery  of  human  life"  does  seem 
breathtaking.  Literally,  it  would  cover  the  right  of  terminally  ill  people 
to  enlist  the  assistance  of  another  in  committing  suicide.  But  literally 
it  would  also  cover  the  right  of  any  competent  person — physically  ill  or 
not — to  enlist  the  aid  of  another  in  suicide.**^ 

Professor  Sedler  maintains  that  the  right  to  define  one's  concept 
of  existence  (and  to  make  basic  decisions  about  one's  bodily  integrity) 
"surely  must  include"  the  right  of  terminally  ill  persons  to  obtain 
assistance  in  ending  their  lives,^'**  but  not  the  right  of  anybody  else  to 
do  so.^'*'  Why  noti^ 

I  understand  how  one  can  read  the  passage  quoted  above  nar- 
rowly (limiting  it  to  reproductive  rights  and  related  matters)  or  read  it 
broadly  (including  death  and  dying).  But  I  fail  to  see  how  one  can 
read  it  the  way  Sedler  does. 

If,  as  Sedler  seems  to  say,  the  right  to  "define  one's  concept  of 
existence"  includes  the  right  to  end  one's  existence  with  the  active 
assistance  of  another,  and  if,  as  he  also  seems  to  say,  the  right  to  "de- 
fine one's  own  concept ...  of  the  mystery  of  human  life"  includes  the 
right  to  end  one's  interest  in  life  and  its  mystery  with  the  active  assist- 
ance of  another,  why  are  these  rights  limited  to  the  terminally  ill? 
Either  the  language  quoted  above  refers  only  to  personal  decisions 
relating  to  marriage,  procreation,  contraception,  child  rearing  and 
the  like,  or  it  refers  to  all  that  plus  personal  decisions  relating  to  sui- 
cide and  suicide  assistance.  If  the  latter,  why  doesn't  everybody  have  the 

144.  Casey,  505  U.S.  ai  851  (citations  omitted;  second  emphasis  added.) 

145.  As  Judge  John  Noonan  observed  for  a  two  to  one  majority  in  Compassion  tn 
Dying. 

If  at  the  hean  of  the  liberty  protected  by  the  Founeenth  Amendment  is  this 
uncurtailable  ability  to  believe  and  to  act  on  one's  deepest  beliefs  about  life, 
the  right  to  suicide  and  the  right  to  assistance  in  suicide  are  the  prerogative 
of  at  least  every  sane  adult. 
49  F.3d  591. 

146.  See  Sedler.  supra  note  2,  at  728. 

147.  Id.  at  727. 
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right  to  define  his  concept  of  existence  or  his  concept  of  the  mystery 
of  life? 

Why  are  these  awesome  rights  denied  to  the  great  majority  of  us 
because  our  lives  are  of  "indefinite  duration"?^*^  Why,  if  people  so 
wish,  can't  they  change  that?  Why,  if  they  so  desire,  can't  people  bring 
a  life  of  "indefinite  duration"  to  a  definite  and  abrupt  close?  Is  the 
choice  whether  to  end  one's  life  and  how  to  do  so  "central  lo  the  liberty 
protected  by  the  Fourteenth  Amendment" ^'*^  or  is  it  not? 

A  reading  of  "the  right  to  define  one's  own  concept  of  existence" 
language  broad  enough  to  cover  assisted  suicide  would  be  broad 
enough  to  cover  a  great  many  other  things.  It  would  surely  cover  the 
autonomy  of  sexual  activity  and  relationships,  and  it  would  do  so  more 
easily  than  it  would  embrace  assisted  suicide.  Moreover,  the  connec- 
tion between  "homosexual  activity"  and  the  categories  of  activity  al- 
ready protected  by  the  "privacy"  cases  seems  much  closer  than  the 
relationship  between  assisted  suicide  and  categories  of  activity  already 
protected.  So  far  as  I  am  aware,  however,  nobody  has  suggested  that 
Casey  overrules  Bowers  v.  Hardxvick. 

As  a  panel  of  the  Ninth  Circuit  observed,  in  reversing  a  federal 
district  judge  who  had  relied  heavily  on  the  same  spacious  language 
that  Sedler  and  his  colleagues  do: 

The  language  taken  from  Casey,  on  which  the  district  court 
pitched  its  principal  argument,  should  not  be  removed  from 
the  context  in  which  it  was  uttered.  Any  reader  of  judicial 
opinions  knows  they  often  attempt  a  generality  of  expression 
and  a  sententiousness  of  phrase  that  extend  far  beyond  the 
problem  addressed.  ...  To  take  [a  few  lines]  out  of  an  opin- 
ion over  thirty  pages  in  length  dealing  with  the  highly 
charged  subject  of  abortion  and  to  find  these  [few  lines]  "al- 
most prescriptive"  in  ruling  on  a  statute  proscribing  the  pro- 
motion of  suicide  is  to  make  an  enormous  leap,  to  do 
violence  to  the  context,  and  to  ignore  the  differences  be- 
tween the  regulation  of  reproduction  and  the  prevention  of 
the  promotion  of  killing  a  patient  at  his  or  her  reqi*est.'^° 

148.  See  id.  at  726-27:  ~" 

[A]s  to  assisted  suicide,  of  course  the  state  can  constitutionally  prohibit  as- 
sisting a  suicide  in  the  ordinary  sense  of  the  term — that  is,  by  providing 
assistance  in  ending  a  life  that  is  otherwise  of  indefinite  duration.  .  . .  [T]he 
principle  [that  the  government  has  the  power  to  protect  us  fron.*  ourselves] 
would  be  relied  on  by  the  courts  to  sustain  a  ban  on  assisted  su'cide  in  the 
ordinary  sense  of  the  term. 

149.  See  supra  note  144  and  accompanying  quote  from  Casey. 

150.  Compassion  in  Dying,  49  F.3d  at  590  (two  to  one  majority  j>cr  Noonan,  J.).  As 
indicated  earlier,  the  Ninth  Qrcuit  is  scheduled  to  rehear  this  case  en  banc.  62  F.3d 
299  (1995). 


210 


768       UNTVERSITY  OF  DETROIT  MERCY  LAW  REVIEW      [Vol.  72:735 

I  do  not  think  we  should  read  too  much  into  the  soaring  language 
found  in  one  small  segment  of  a  long  opinion.  Although  it  "pointedly 
reaffirmed  the  'essential  holding'  of  Roe  v.  Wade  that  abortions  prior 
to  fetal  viability  may  not  be  criminalized,"^*^  Casey  "notably  retreats 
from  Roe."^^^  By  upholding  several  provisions  of  a  state  act  that 
imposed  restrictions  on  reproductive  freedom  that  "could  not  have 
survived  strict  adherence  to  Roe,"^^^  the  Court  "once  again  invited 
state  legislatures  to  regulate  and  sharply  restrict  access  to  legal 
abortions."  ^^ 

Moreover,  in  reaffirming  Roe,  the  Casey  mzyority  relied  heavily  on 
the  rule  of  stare  decisis.  Absent  "the  most  compelling  reason  to  reex- 
amine a  watershed  decision,"  the  majority  told  us,  to  overrule  Roe 
"under  fire"  would  "subvert  the  Court's  legitimacy  beyond  any  serious 
question."^** 

Finally,  the  three  controlling  jurists,  Justices  O'Connor,  Kennedy 
and  Souter,  (none  of  whom  had  been  on  the  Court  when  Roe  was 
decided)  made  an  extraordinary  statement 

We  do  not  need  to  say  whether  each  of  ms,  had  we  been 
Members  of  the  Court  [when  Roe  was  decided] ,  would  have 
concluded,  as  the  Roe  Court  did,  that  [the  weight  of  the 
State's  interest  in  protecting  the  potentiality  of  life]  is  insuffi- 
cient to  justify  a  ban  on  abortions  prior  to  viability.  .  .  .  The 
matter  is  not  before  us  in  the  first  instance,  and  coming  as  it 
does  after  nearly  20  years  of  litigation  in  Roe's  wake  we  are 
satisfied  that  the  immediate  question  is  not  the  soundness  of 
Roe's  resolution  of  the  issue,  but  the  precedential  force  that 
must  be  accorded  to  its  holding.^** 

All  things  considered,  I  believe  the  Court  that  reaffirmed  Roe  in  1992 
was  bent  on  bringing  an  old  constitutional  war  to  an  end — not  pre- 
paring to  fight  a  new  one. 

A  FINAL  THOUGHT 

"[E]very  person  in  Holland  has  free  access  to  health  care"  and 
thus  "concern  about  America's  34  million  uninsured  citizens — several 
times  greater  than  the  entire  population  of  Holland — does  not  come 
into  the  picture."**^  Nor  do  "the  feelings,  pressures,  and  fears  of  mil- 


151.  Kathleen  Sullivan,  Foreword:  The  Justices  of  Rules  and  Standards,  106  Harv.  L. 
Rev.  22,  27  (1992). 

152.  Ginsburg,  Speaking  in  a  Judicial  Voice,  supra  note  124,  at  1208. 

153.  Id.  at  1199. 

154.  The  Supreme  Court,  1991  Term,  106  Harv.  L.  Rev.  19,  201  (1992). 

155.  505  US.  at  851;  see  also  id.  at  868-69. 

156.  /d.  at  871. 

157.  Ahronheim  &c  Weber,  supra  note  21,  at  90-91. 
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lions  of  other  Americans  who  may  not  have  adequate  coverage  to  pay 
for  relevant  services." '^^ 

I  agree  with  Professor  Giles  Scofield  that  — 

The  moral  issue  of  our  day  is  not  whether  to  enable  or  pre- 
vent a  few  individuals'  dying  in  the  comfort  of  their  home  in 
the  presence  of  their  private  physicians.  The  moral  issue  of 
our  day  is  whether  to  do  something  about  our  immoral  sys- 
tem of  care,  in  which  treatment  is  dispensed  according  to  a 
principle  best  characterized  as  that  of  economic 
apartheid.  ^^^ 

As  my  former  colleague,  Robert  Burt,  recendy  observed,  at  a  time 
when  many  millions  of  Americans  lack  adequate  health  care  and  Con- 
gress has  refused  to  do  much  about  it,  "it  would  be  ironic  if  the  judici- 
ary selected  physician-assisted  suicide  as  the  one  health  care  right  that 
deserves  constitutional  status."^^ 


158.  Id.  at  91. 

159.  Scofield,  supra  note  93.  at  491. 

160.  Robert  A.  Bun,  Death  Made  Too  Easy,  N.Y.  Times,  Nov.  16,  1994,  at  A15. 
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Mr.  Canady.  Thank  you,  Professor. 
Professor  Baron. 

STATEMENT  OF  CHARLES  H.  BARON,  PROFESSOR  OF  LAW, 
BOSTON  COLLEGE  LAW  SCHOOL 

Mr.  Baron.  Thank  you  very  much,  Mr.  Chairman,  and  thank  you 
for  inviting  me  to  testify. 

Mr.  Hyde.  Would  you  take  the  microphone? 

Mr.  Baron.  I  am  sorry.  I  am  used  to  teaching  in  classrooms 
without  microphones.  I  guess  I  hoped  you  would  hear  me  even 
without  the  mike. 

As  you  already  mentioned,  Mr.  Chairman,  I  am  a  professor  of 
law  at  Boston  College  Law  School,  where  I  teach  constitutional  law 
and  bioethics.  I  would  add  that  I  also  have  a  degree  in  philosophy 
and  have  taught  in  philosophy  departments  and  also  in  medical 
schools  on  the  subject  of  ethics  and  medical  ethics  as  well  as  legal 
philosophy. 

In  January  of  this  year  I  published,  with  eight  coauthors,  includ- 
ing another  distinguished  criminal  law  professor,  James  Vorenberg, 
who  is  also  the  immediate  past  dean  of  the  Harvard  Law  School, 
an  article  entitled  "A  Model  State  Act  to  Authorize  and  Regulate 
Physician-Assisted  Suicide."  It  appeared  in  the  Harvard  Journal  of 
Legislation,  and  I  have  attached  a  copy  of  that  article  to  my  testi- 
mony which  I  submitted. 

I  am  here  today  to  talk  in  favor  of  States'  rights  on  this  issue. 
I  am  here  today  to  say  that  it  is  my  opinion  that  at  least  at  the 
present  time  the  legal  regulation  of  physician-assisted  suicide  is  a 
matter  that  should  be  left  to  the  States. 

Since  the  New  Jersey  Supreme  Court's  1976  decision  in  Ouinlan, 
the  very  difficult  question  of  how  the  law  should  protect  the  indi- 
vidual liberties  of  terminally  ill  patients  has  been  dealt  with  almost 
exclusively  by  the  courts  and  legislatures  of  the  50  States  and  the 
District  of  Columbia. 

Over  the  course  of  the  past  20  years,  the  State  courts  have 
worked  together,  constantly  analyzing  each  other's  decisions  and 
citing  them  as  persuasive  precedent  to  fashion  a  continually  devel- 
oping and  highly  nuanced  body  of  common  law  and  constitutional 
principle  that  has  dealt  very  effectively  with  the  issues  raised  by 
the  need  to  protect  patients'  rights. 

State  legislatures  were  slower  than  the  State  courts  to  respond 
to  the  need  to  protect  such  rights,  but  they  have  all  now  become 
a  part  of  the  cooperative  effort  to  strike  the  proper  balance  in  pro- 
viding legal  protection. 

Indeed,  although  the  earliest  State  court  decisions,  such  as  Quin- 
lan  and  Superintendent  of  Belchertown  State  Hospital  v.  Saikewicz, 
based  their  protection  of  the  rights  of  patients  on  constitutional 
pounds.  State  and  Federal,  the  courts  made  clear  they  were  leav- 
ing a  great  deal  of  room  for  State  regulation  of  the  process  for  pro- 
tecting those  rights,  and  I  would  like  to  take  a  moment  now  to 
point  out  with  glee  a  mistake,  I  think,  on  the  part  of  Professor 
Kamisar. 

I  think  this  is  an  area  where  the  States,  the  courts  in  particular, 
have  found  that  it  is  possible  to  take  a  step  back  when  they  feel 
they  have  gone  too  far. 
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The  earliest  cases,  Quintan  and  Saikewicz,  were  both  based  on 
a  constitutional  right  to  privacy  which  they  found  not  only  in  the 
U.S.  Constitution,  following  Roe,  but  also  in  their  State  constitu- 
tions, and  later  cases  in  both  jurisdictions  have  retreated  from  the 
constitutionalization  of  this  area  to  allow  the  maximum  amount  of 
room  for  legfislation  by  the  States  by  basing  later  decisions  more  on 
common  law  principles,  which  of  course  can  be  preempted  by  State 
legislation,  than  on  the  constitutional  law.  That  is  just  one  area 
where  I  think  the  courts  have  sometimes  tentatively  gone  very  far, 
then  stepped  back. 

Now  State  legislatures  in  all  50  States  and  the  District  of  Colum- 
bia have  responded  with  a  very  interesting  variety  of  laws  which, 
like  the  court  decisions,  have  built  upon  the  work  of  sister  States 
and  are  continually  in  the  process  of  development  and  refinement. 
All  of  this,  in  my  opinion,  represents  State  lawmaking  at  its  best. 

The  work  of  the  State  courts  in  particular  is  reminiscent  of  the 
work  done  by  them  in  the  mid- 19th  century,  which  is  sometimes 
called  the  golden  age  of  the  State  supreme  courts,  which  in  those 
days  was  the  job  of  fashioning  the  common  law  we  inherited  from 
England  to  deal  with  the  challenges  to  our  society  posed  by  the 
burgeoning  of  major  business  corporations,  the  coming  of  the  rail- 
roads, and  the  development  of  the  telegraph  and  other  techno- 
lo^cal  innovations. 

Thus  far.  Federal  intervention  in  this  area  has  been  minimal  and 
has  left  the  States  wide  discretion  to  continue  their  process  of  cre- 
ative lawmaking. 

There  has  been  one  U.S.  Supreme  Court  decision,  the  Cruzan  de- 
cision, where  all  but  one  of  the  Justices  seemed  to  join  in  recogniz- 
ing the  right  of  a  patient  in  a  persistent  vegetative  state  to  end  her 
life  by  refusing  food  and  water.  This  was  not  taking  somebody  off 
a  ventilator.  This  was  not  somebody  refusing  chemotherapy.  This 
was  not  somebody  refusing  cardiopulmonary  resuscitation.  This 
was  somebody  who,  by  proxy,  was  refusing  food  and  water.  And  yet 
the  Supreme  Court  of  the  United  States  decided  that  there  was  a 
liberty  interest  protected  by  the  Constitution  to  do  this. 

I  would  also  like  to  pomt  out  that  Justice  Scalia  in  that  case 
placed  himself  among  those  people  who  believe  there  is  no  dif- 
ference between  refusing  life-prolonging  treatment  and  committing 
suicide,  and  he  so  stated  in  that  case  because  he  saw  no  difference 
at  all.  This  is  Justice  Scalia. 

The  Court,  of  course,  in  that  case  found  that,  despite  the  fact 
there  was  this  constitutional  right,  that  nonetheless  Missouri  had 
the  right  to  reasonably  regulate  the  process  to  make  sure  that  the 
choice  to  refuse  food  and  water  is  the  one  that  this  patient  would 
have  made. 

Now  I  have  heard  your  suggestions  here  today.  At  times  we  hear 
suggestions  in  the  press  that  what  we  see  in  the  case  of  the  second 
circuit  and  ninth  circuit  opinions  is  a  return  of  Roe  v.  Wade  now 
to  this  area,  and  I  actually  agree  with  Dr.  Krauthammer  that  this 
is  really  an  area  that  should  be  dealt  with  in  legislatures,  prin- 
cipally State  legislatures.  I  think  this  the  best  way  for  it  to  be  dealt 
with. 

Yet  I  want  to  point  out,  these  two  cases  in  many  respects  are 
really  a  far  cry  from  Roe  v.  Wade.  Whereas  Roe  laid  down  a  uni- 
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form  national  statute  for  dealing  with  the  complex  and  difficult 
problems  presented  by  the  phenomenon  of  abortions,  these  deci- 
sions merely  deny  the  States  the  power  to  take  the  most  drastic 
step  of  prohibiting  physician-assisted  suicide  under  all  cir- 
cumstances, even  circumstances  where  such  a  denial  amounts  to 
extraordinary  cruelty  and  all  would  agree  that  no  abuse  was  taking 
place. 

In  this  respect,  these  decisions  are  actually  in  alignment  with  the 
dissenting  opinion  of  Justice  Rehnquist,  as  he  then  was,  in  Roe, 
where  he  said  of  the  Texas  statute  involved  in  that  case — and  now 
I  Quote — "The  due  process  clause  of  the  14th  amendment  undoubt- 
edly does  place  a  limit,  albeit  a  broad  one,  on  legislative  power  to 
enact  laws  such  as  this.  If  the  Texas  statute  were  to  prohibit  an 
abortion,  even  where  the  mother's  life  is  in  jeopardy,  I  would  have 
little  doubt  that  such  a  statute  would  lack  a  rational  relation  to  a 
valid  State  objective  under  the  test  stated  in  Williamson  v.  Lee  Op- 
tical" 

So  I  see  these  decisions  as  actually  coming  closer  to  Justice 
Rehnquist's  dissenting  opinion  in  Roe  v.  Wade.  The  issues  involved 
in  attempting  to  legally  protect  the  rights  of  terminally  ill  patients 
are  complex,  multiiaceted,  and  difficult.  We  should  resist  the  temp- 
tation to  deal  with  them  by  approaches  which  are  simplistic. 

I  share  with  those  who  oppose  the  legalization  of  physician-as- 
sisted suicide  their  concern  that  a  patient's  right  to  die  could,  in 
the  wrong  hands,  be  turned  into  a  duty  to  die.  I  share  also  the  con- 
cern that  a  power  to  assist  suicide  could  be  used  to  discriminate. 

But  at  the  same  time,  those  who  oppose  the  legalization  of  physi- 
cian-assisted suicide  must  recognize,  the  move  toward  legalization 
is  being  driven  by  terminally  ill  patients  themselves,  not  by  those 
that  wish  to  discriminate  against  them. 

With  that,  I  would  like  to  end  with  an  E-mail  note  which  I  re- 
ceived over  the  Internet  from  someone  I  know  who  is  dying  of  Lou 
Gehrig's  disease  in  Rhode  Island  and  who  asked  me  if  I  would  read 
this  to  you  as  part  of  my  statement.  I  would  like  to  submit  this  as 
it  just  arrived  yesterday  as  part  of  my  statement. 

This  is  from  Noel  Early  who  is,  from  my  point  of  view,  still  a 
young  man  and  dying  of  Lou  Gehrig's  disease.  He  starts  out  by  say- 
ing, "Buzz" — that  is  my  nickname,  Buzzy — ^"I  wish  I  could  be  with 
you  in  Washington  on  Monday  when  you  talk  to  those  Congress- 
men. If  I  were  there,  I  would  tell  them  that  the  terminally  ill  don't 
want  their  protection,  they  want  them  off  their  backs.  They  want 
to  be  left  free  to  deal  with  their  own  lives  and  their  own  deaths 
as  they  see  fit.  I  am  dying  of  ALS.  My  doctors  have  concluded  that 
I  should  not  expect  to  live  much  beyond  Christmas  of  this  year.  I 
am  likely  to  begin  to  experience  the  final  stage  of  the  disease  in 
the  fall.  What  I  fear  is  not  so  much  death  as  what  the  dying  proc- 
ess is  sure  to  become.  For  people  with  ALS,  this  can  be  really  hor- 
rific. Why  do  other  people  insist  on  telling  me  I  must  suffer  for 
their  sake,  for  the  sake  of  society?  I  am  not  a  devout  Catholic,  fun- 
damentalist Protestant,  or  an  Orthodox  Jew.  I  would  not  impose 
my  values  on  them.  Why  must  they  impose  their  values  on  me? 
And  whatever  happened  to  the  separation  of  church  and  state?  If 
the  Congress  of  the  United  States  is  so  concerned  with  protecting 
them,  tell  them  to  pass  adequate  comprehensive  health  care  legis- 
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lation.  Tell  them  to  make  it  financially  feasible  for  patients  to  get 
the  medical  care  they  need  so  they  may  in  some  cases  avoid  becom- 
ing terminally  ill.  Tell  them  to  repeal  Federal  drug  laws  that  pre- 
vent patients  from  getting  adequate  pain  medication  when  they  be- 
come terminally  ill.  Tell  them  that  the  quality  of  life  is  too  subjec- 
tive to  legislate. 

"Are  terminally  ill  patients  depressed  and  thinking  in  a  distorted 
fashion?  Ma^be  some  of  us  could  be  made  to  feel  more  accepting 
about  life  with  a  terminal  illness.  But  our  depression  is  likely  not 
to  be  a  function  of  mental  illness,  it  is  likely  to  be  a  very  rational 
response  to  the  depressing  fact  that  we  are  soon  to  die,  and  for 
some  of  us,  no  matter  what  anyone  does  to  comfort  us,  the  dying 
will  be  much  worse  than  the  death.  When  my  time  comes,  I  pray 
there  will  be  resources  to  make  my  passing  humane,  comfortable, 
and  successful.  I  do  not  wish  for  that  panic-filled  moment  when  the 
taste  of  a  gun  barrel  precedes  the  instant  of  its  firing." 

[The  prepared  statement  of  Mr.  Baron  follows:] 
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Prepared  Statement  of  Charles  H.  Baron,  Professor  of  Law,  Boston  College 

OP  Law 

My  name  is  Charles  Baron  and  I  am  a  Professor  of  Law  at  Boston  College  Law 
Sdiool.  I  teach  and  write  in  the  areas  of  Constitutional  Law  and  Law  and  Bioethics.  In 
addition  to  my  law  degree,  I  have  a  d^ree  in  philosophy,  and  I  have  taught  courses  in 
Legal  Philosq)hy  and  Ethics  in  dqnitments  of  philosophy  and  a  course  in  Medical  Ethics 
at  a  medical  school. 

In  January  of  this  year,  I  published  with  eight  co-authors  an  article  on  physician- 
assisted  suicide  which  appeared  in  the  Harvard  Journal  on  legislation.  It  is  entitled:  "A 
Model  State  Act  to  Authorize  and  Regulate  Physician-Assisted  Suicide."  Because  the 
article  is  short,  recent,  and  deals  with  many  issues  which  may  be  of  interest  to  this 
committee,  I  have  attached  a  copy  as  an  Exhibit  to  this  testinncxiy. 

It  is  my  opinion  that,  at  least  at  the  jnesent  time,  the  1^  regulation  of  physician 
assisted  suicide  is  a  matter  that  should  be  left  to  the  States.  Since  the  New  Jersey  Supreme 
Court's  1976  decision  in  InreOuinlan.  >  the  very  difficult  question  of  how  the  law  should 
protect  the  individual  liberties  of  terminally-ill  patients  has  been  dealt  with  almost 
exclusively  by  the  courts  and  legislatures  of  the  50  states  and  the  District  of  Columbia. 
Over  the  course  of  the  past  twenty  years,  the  State  courts  have  worked  together  (constantly 
analyzing  each  other's  decisions  and  citing  them  as  persuasive  precedent)  to  loshion  a 
continually  developing  and  highly  nuanced  body  of  common  law  and  constitutional 


1   335  A.2d  647  (NJ.  1976). 
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principles  that  have  dealt  very  effectively  with  the  issues  raised  by  the  need  to  protect 
patients'  rights.  State  legislatures  were  slower  than  the  State  courts  to  respond  to  the  need 
to  protect  such  rights,  but  they  have  all  now  become  part  of  the  cooperative  effort  to  strike 
the  proper  balance  in  providing  legal  protection.  Indeed,  although  the  earliest  State  court 
decisions  such  as  Q^iinlan  and  Superintendent  of  Bdchertown  State  Hospital  v. 
Saikewicz.  ^  based  their  protection  of  the  ri^ts  of  patients  on  constitutional  grounds  (state 
and  federal),  the  courts  made  clear  that  they  were  leaving  a  great  deal  of  room  for  state 
r^ulation  of  the  process  for  protecting  those  rights.  State  l^slatures  in  all  SO  states  and 
the  Distria  of  Columbia  have  responded  with  a  very  interesting  variety  of  laws  which,  like 
the  court  decisions,  have  built  upon  the  work  of  sister  States  and  are  continually  in  the 
process  of  development  and  refinement. 

All  of  this,  in  my  opinion,  represents  State  lawmaking  at  its  best.  The  work  of  the 
State  courts,  in  particular,  is  reminiscent  of  the  work  done  by  them  in  the  mid  19th  Century 
—  the  "Golden  Age"  of  State  supreme  courts  -  in  refashioning  the  Common  Law  we 
inherited  from  England  to  deal  with  the  challenges  to  our  society  posed  by  the  burgeoning 
of  major  business  corporations,  the  coming  of  the  railroads,  and  the  development  of  the 
telegraph  and  other  technological  iiuiovaticxis. 

Thus  far,  federal  intervention  in  this  area  has  been  minimal  and  has  lef^  the  States 
wide  discretion  to  continue  their  process  of  creative  lawmaking.  There  has  been  one  U.S. 
Supreme  Court  decision,  rgiT^n  v  Director.  Missouri  I>epartment  of  Health.  ^  in  which  all 
but  one  of  the  Justices  seemed  to  join  in  finding  that  the  right  of  a  patient  in  a  persistent 
vegetative  state  to  end  her  life  by  refusing  food  and  water  was  protected  by  the  the  Due 
Process  Clause  of  the  Founeenth  Amendment  to  the  United  States  Constitution  But  the 
Court  made  clear  that  the  State  of  Missouri  had  a  good  deal  of  discretion  to  decide  how  best 
to  protect  that  right  -  especially  as  regards  the  fundamental  matta  of  the  processes  for 


-  370  N.E2d  417  (Mass.  1977). 
3  497U.S.  261  (1990). 
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establishing  that  the  patient,  when  competent,  would  have  chosen  death  over  continued  life 
in  a  persistent  vegetative  state.  In  the  last  two  months,  two  United  States  Courts  of 
Appeal,  have  declared  State  statutes  categorically  prohibiting  assisted  suicide  under  all 
circumstances  to  be  unconstitutional  as  applied  to  acts  of  physicians  assisting  terminally  ill 
patients  who  comf>etently  and  voluntarily  request  such  assistance.^  Both  of  these  courts 
went  out  of  their  way  to  make  clear  that  they  were  recognizing  very  wide  discretion  on  the 
part  of  the  States  involved  to  regulate  physician  assisted  suicide  to  protect  against  potential 
abuse.  Indeed,  both  courts  urged  State  legislators  to  pass  such  legislation. 

Although  some  have  complained  that  these  federal  decisions  amount  to  "a  Roe  v. 

Wade"  in  the  area  of  the  right  to  die,  they  are,  in  actuality,  a  far  ay  fix)m  RQg.  Whereas 

Roe  essentially  wrote  a  uniform  national  statute  for  dealing  with  the  complex  and  difficult 

problems  presented  by  the  phenomenon  of  abortion,  these  decisions  merely  deny  the  States 

the  power  to  take  the  most  drastic  step  of  prohibiting  physician  assisted  suicide  under  all 

circumstances  -  even  circumstances  where  such  a  denial  amounts  to  extraordinary  cruelty 

and  all  would  agree  that  no  abuse  was  taking  place.  These  decisions  are  actually  in 

alignment,  in  this  respect,  with  the  dissenting  opinion  of  Justice  Rehnquist  (as  he  then  was) 

in  Roe  wha-e  he  said  of  the  Texas  statute  involved  in  that  case: 

The  Due  Process  Qause  of  the  Fourteenth  Amendment  undoubtedly  does  place  a 
limit,  albeit  a  broad  one,  on  legislative  power  to  enact  laws  such  as  this.  If  the 
Texas  statute  were  to  prohibit  an  abortion  even  where  the  mother's  life  is  in 
jeopardy,  1  would  have  little  doubt  that  such  a  statute  would  lack  a  rational  relation 
to  a  valid  state  objective  under  the  test  stated  in  Williamson  fv.  Lee  Optical!  .^ 

The  issues  involved  in  attempting  to  legally  protect  the  rights  of  terminally  ill 
patients  are  complex,  multifaceted  subtle,  and  difficult.  We  should  resist  the  temptation  to 
deal  with  them  by  approaches  which  are  simplistic  and  driven  by  shibboleth-  I  share  with 
those  who  oppose  the  legalization  of  physician  assisted  suicide  their  concern  that  a  patient's 


■*  Compassion  in  Dying  v.  State  of  Washington.  1996  WL  94848  (9th  Cir.  (Wash.)):  Quill  v.  Vacco. 

19%  WL  148605  (2nd  Cir.  (N.Y.)). 

5  410  U.S.  113.  173  (1973)  (Rehnquist.  J.  dissenting). 
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right  to  die  could,  in  the  wrong  hands,  be  turned  into  a  duty  to  die.  I  share  also  the  concern 
that  a  power  to  assist  suicide  could  be  used  to  discriminate  against  the  terminally  ill  as  a 
disfiavored  class  and  could  be  used  as  an  excuse  to  deny  them  needed  medical  assistance 
and  support.  But,  at  the  same  time,  those  who  oppose  the  legalization  of  physician  assisted 
suicide  must  recognize  that  the  move  toward  legalization  is  being  driven  by  terminally  ill 
patients  themsdves  -  not  by  those  who  wish  to  discriminate  against  them.  Terminally  Ul 
patients  (and  most  of  the  rest  of  us  who  worry  about  how  we  will  be  treated  should  we, 
ourselves,  become  terminally  ill^)  wish  to  be  protected  from  bang  denied  medical  care  and 
support,  but  not  at  the  cost  of  complete  deprivation  of  the  power  to  seek  assistance  in 
ending  one's  life  in  a  dignified  and  humane  fashion  at  a  time  when  death  becomes  the 
preferable  alternative.  The  challenge  is  to  fashion  laws  whidi  maximize  the  freedom  to 
exercise  the  right  while  minimizing  the  risks  of  abuse. 

Over  the  last  twenty  years,  State  lawmakers  have  admirably  risen  to  this  challenge. 
Concerned  about  the  potential  for  abuse,  they  have  quite  wisely  moved  slowly  and 
cautiously  as  they  have  gradually  extended  the  rights  of  patients  to  choose  death  when  that 
becomes  preferable  to  continuing  to  endure  the  lives  their  illnesses  force  them  to  lead.  By 
taking  such  small  steps.  State  lawmakers  have  left  themsdves  room  to  retreat  if  they  found 
that  the  feared  abuses  had  begun  to  occur.  While  some  have  decried  this  as  movement 
down  a  "slippery  slope,"  it  seems  to  me  to  represent  the  ideal  of  cautious  common  law 
development  by  the  courts  and  step-by-step  statutory  craftsmanship  by  the  l^slatures. 
Although  I  have  not  been  happy  with  many  details  of  the  laws  which  have  been  produced 
and  have  frequently  criticized  them  in  print,  the  process  of  State  lawmaking  is  one  which 
has  shown  itself  eminently  open  to  correction  and  refinement  The  Congress  of  the  United 
States  should  not  unnecessarily  or  unduly  burden  this  process. 


6  A  poll  conducted  Apnl  9-10.  1996,  by  the  Gallup  organization  produced  the  results  "Yes"  (75%).  "No" 
(22%)  and  "No  Opinion"  (3%)  in  ans>ver  to  the  question:  "When  a  pCTSon  has  a  disease  that  cannot  be 
cured,  do  you  think  doctors  should  be  allowed  by  law  to  end  a  patient's  life  by  some  painless  means  if  the 
patient  and  his  family  request  it?' 
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Message  tor  BARON 


om:  nocl@sunlcy.newenglandna.oom  ^(t»h^        K)0£.L      £?^«2.Cy 

jiK  Sat,  Apr  27,  1996 9:55  AM  '  i  7   3^M»0   ST",  ^''^'i 

.b|.ct:       <no  subjea>  ^  '  ^  «e>»-'^  ^  (2X  O  t8  6  T 

BARON  C'fcO?^*?-^/^! 

lis  iii»»aagt  wa*  (ant  using  •  custom  form  that  la  not  installed  on  your  sorvar.  Soma  Infornatlon  (roai 
a  original  masaaga  may  not  ba  dlaplayaO.  To  vlaw  iha  compiate  messaga.  ask  your  netvvork  managar  to 
atall  tha  form  on  your  sorvar. 

Buzz, 

I  wish  I  could  be  with  you  in  Washington  on  Monday  when  you  talk  to  those 
Congressmen.  If  I  were  there  I  would  tell  them  thai  the  terminally  ill  don't  want 
their  praection.  they  want  them  off  their  backs.  They  need  their  support.  They 
want  to  be  left  free  to  deal  with  their  own  lives,  ax^  ;heir  own  dff/hs,  as  they  see 
fit 

I  am  dying  of  ALS.  My  docton  have  concluded  that  I  should  not  en)ect  to  live 
much  beyond  Christmas  of  this  year.  I  am  likdy  to  begin  to  expoiciang  the  final 
(bulbar)  stage  of  the  disease  in  the  fall.  What  i  fear  is  not  so  much  death  as  what 
the  dying  process  is  siuv  to  become.  For  people  with  ALS,  this  can  be  really 
honific 

Why  do  other  people  insist  on  teUing  me  I  must  suffer  fOT  their  sake?  I  am  not  a 
devout  C^olic,  a  Fundamentalist  Ptotestant,  or  an  Cnhodox  Jew.  1  would  not 
impose  my  values  on  them.  Why  must  they  impose  their  values  on  me?  And  what 
ever  happened  u>  the  separation  of  church  and  state  anyway.  Why  are  the 
religious  arguments  obfuscating  our  rational  and  constitutionally  sanaioned 
hgitts? 

If  the  Congress  of  the  United  States  is  so  concerned  with  proteaing  the 
terminally  ill,  tell  them  to  pass  adequate,  comprehensive  health  care  legislation. 
Tdl  them  to  make  it  financiaJly  feasible  for  paients  to  ijet  the  medicJ-j  j  they 
need  so  that  they  may  (in  some  cases)  avoid  becoming  termmally  ill.  i  ell  them  to 
repeal  federal  drug  laws  that  prevent  patients  from  getting  adequate  pain 
medication  when  they  become  terminally  ilL  Tell  them  that  the  quality  of  life  is 
too  subjective  to  legislate. 

Are  terminally  ill  patients  depressed  and  thinking  in  a  distorted  fashion?  Maybe 
some  of  us  oiuld  be  made  to  feel  more  accepting  about  life  with  a  tominal 
iUness.  But  our  depression  is  likely  not  to  be  a  functon  of  mental  -iinLSS.  It  is 
likely  to  be  a  very  rational  response  to  an  extraordinarily  depressing  fact  —  we 
are  soon  to  die  and,  for  some  of  us,  no  matter  what  anyone  does  to  oomfon  us, 
the  dying  will  be  much  worse  than  the  death. 

When  my  time  comes,  1  pray  that  there  will  be  resou.Txs  to  make  nw  passing 
humane,  comfortable,  and  successfiiL  I  do  not  wif  h  for  thai  panic-filled  moment 
when  the  taste  of  a  gun  barrel  precedes  the  instant  of  Its  firing. 

With  best  wishes,  and  thanks  for  your  sensitive  concern. 
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Mr.  Canady.  Thank  you,  Professor. 
Professor  Rosenblum. 

STATEMENT  OF  VICTOR  G.  ROSENBLUM,  NATHANIEL  L. 
NATHANSON  PROFESSOR  OF  LAW  AND  POLITICAL  SCIENCE, 
NORTHWESTERN  UNIVERSITY  SCHOOL  OF  LAW,  AND  VISIT- 
ING PROFESSOR,  ARIZONA  STATE  UNIVERSITY  COLLEGE  OF 
LAW 

Mr.  Rosenblum.  Thank  you,  Mr.  Chairman. 

I  understand  that  the  written  testimony  that  I  have  submitted 
will  be  made  part  of  the  record.  I  also  request  that  three  additional 
documents  which  are  referenced  in  that  written  statement  be  in- 
cluded as  appendices  in  the  materials. 

Mr.  Canady.  Without  objection. 

Mr.  Rosenblum.  Thank  you. 

Mr.  Mr.  ,  Chairman  Hyde,  and  members  of  the  subcommittee, 
the  views  of  the  ninth  circuit  in  the  case  of  Compassion  in  Dying 
V.  Washington,  and  of  the  second  circuit  in  Quilt  v.  Vacco  should 
be  alarming  to  all  Americans  concerned  with  the  fate  of  our  most 
vulnerable  citizens. 

In  my  view,  these  decisions  are  marked  by  four  fundamental  er- 
rors. 

First,  the  opinions  distorted  our  tradition  prohibiting  assisted 
suicide. 

Second,  they  misapplied  U.S.  Supreme  Court  precedent  to  fash- 
ion an  entirely  new  and  insupportable  constitutional  right. 

Third,  they  improperly  held  there  is  no  rational  basis  for  main- 
taining a  distinction  between  the  right  to  refuse  life-sustaining 
medical  treatment  and  physician-assisted  killing. 

Finally,  these  two  courts  dismissed  concerns  of  abuse  while  fash- 
ioning alleged  constitutional  doctrines  that  make  it  inevitable  that 
assisted  suicide  will  expand  down  that  slippery  slope  of  specious 
reasoning  to  ever  larger  classes  of  persons  who  will  be  put  to  death. 

The  common  law  tradition  against  assisted  suicide  is  not  an 
anachronism,  contrary  to  suggestions  by  the  ninth  circuit  and 
Judge  Calabresi  in  the  second  circuit  to  substitute  some  individual 
judicial  policy  preferences  for  established  common  law  legal  tradi- 
tions. These  traditions  protected  vulnerable  persons  from  pres- 
sures, overt  or  subtle,  that  they  end  their  lives. 

In  recent  decades,  since  the  case  of  Karen  Quinlan,  courts  and 
legislatures  in  virtually  every  State  have  struggled  with  the  ques- 
tion, under  what  conditions  life-sustaining  medical  treatment  may 
be  withheld  or  withdrawn,  particularly  from  incompetent  patients. 

Although  they  have  recognized  a  right  to  refuse  treatment,  vir- 
tually all  the  decisions  have  also  recognized  and  affirmed  that  com- 
mon law  tradition  against  assisted  suicide  and  euthanasia.  Most 
States  have  seen  no  reason  to  weaken  these  prohibitions  of  com- 
mon law.  Indeed,  in  many  cases  these  prohibitions  have  been  re- 
stated or  codified  in  new  statutes.  The  second  and  ninth  circuits 
somehow  misread  these  developments  as  undermining  the  law's 
traditional  prohibition  against  physician  participation  in  killing. 

The  circuit  courts  have  attempted  to  leverage  the  consensus  re- 
garding the  right  to  refuse  treatment  to  bring  about  support  for  a 
judicially  created  initiative  in  which  there  is  no  legal  or  medical 
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consensus.  The  circuit  courts  claim  to  rely  on  the  abortion  decisions 
and  on  the  Cruzan  case,  but  there  is  no  support  in  these  prece- 
dents for  expansion  of  the  privacy  or  liberty  doctrine  to  protect  a 
right  to  assisted  suicide. 

The  issue  of  abortion,  as  acknowledged  in  the  Casey  case,  is 
unique.  The  trimester  framework  oi  Roe  v.  Wade  has  no  application 
to  assisted  suicide  because  the  lives  at  issue  in  assisted  suicide  are 
indisputably  defined  in  law  as  the  lives  of  persons  with  full  protec- 
tion under  the  Constitution. 

Furthermore,  Casey  is  inapplicable  to  support  expansion  of  a  pri- 
vacy or  liberty  right  because  the  Casey  case  itself  is  a  decision  that 
restricted  and  reversed  previous  decisions  of  the  Supreme  Court 
that  expanded  the  so-called  right  to  abortion. 

The  Casey  case  cannot  be  utilized  as  a  roadmap  for  future  expan- 
sion of  rights  not  enumerated  in  the  Constitution  when  the  Casey 
court  narrowed  absolute  access  to  abortion  by  reversing  its  pre- 
vious rulings  in  the  Akron  and  Thornburgh  cases. 

The  case's  most  florid  dictum,  referring  to  the  right  to  define 
one's  own  concept  of  existence,  was  invoked  by  the  court  to  justify 
a  scaled  down  abortion  right.  It  cannot,  without  turning  the  law  on 
its  head,  be  used  to  fashion  entirely  new  constitutional  rights. 

These  circuit  court  decisions  also  ignore  key  passages  in  Cruzan 
in  which  the  Supreme  Court  explicitly  held  the  State  interest  in 
preserving  life  is  unqualified  and  which  also  described  laws  against 
assisted  suicide  as  part  of  the  legal  heritage  of  all  civilized  nations. 

The  circuit  courts'  decisions  hold  that  the  State  interest  in  pre- 
serving life  is  diminished  due  to  a  patient's  infirmity,  a  holding 
that  misapplies  the  State's  interest  analysis  in  Roe  v.  Wade  while 
simultaneously  ignoring  the  specific  contrary  teachings  of  the 
Cruzan  case. 

This  leads  into  perhaps  the  most  grievous  error  in  these  circuit 
court  decisions:  that  there  is  no  important  State  interest  or  even 
a  rational  basis  for  supporting  a  continued  prohibition  against  as- 
sisted suicide  in  the  case  of  the  terminally  ill. 

In  the  Harris  v.  McCray  case  upholding  the  Hyde  amendment's 
restrictions  on  abortion  funding,  the  Supreme  Court  held  that  the 
State's  interest  in  the  potential  life  of  the  unborn  child  was  a  suffi- 
cient rational  basis  for  the  decision  to  fund  childbirth  but  not  to 
fund  abortion. 

Since  the  Supreme  Court  has  explicitly  found  that  there  is  a  ra- 
tional basis  to  favor  childbirth  over  abortion,  there  is  similarly  a 
clear,  rational  basis  to  favor  the  continuity  of  life  and  to  maintain 
the  distinction  between  refusing  treatment  and  active  killing. 

Both  the  second  and  ninth  circuits  refused  to  acknowledge  the 
salient  distinction  between  killing  and  allowing  a  patient  to  die 
naturally.  The  ninth  circuit  explicitly  suggests  that  it  would  be  ra- 
tional for  the  handicapped  to  seek  assisted  suicide  to  end  their  suf- 
fering and  further  states  that  terminally  ill  patients  may  choose 
suicide  in  order  to  save  expense  for  their  families  and  loved  ones. 

These  two  circuit  court  rulings  would  transmute  the  widespread 
reverence  in  our  Nation  for  "Fiddler  on  the  Roofs"  ode,  "To  life,  to 
life,  I'chayim,"  into  a  glorification  of  pressing  fast-forward  buttons 
to  premature  death. 
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There  is  no  warrant  in  the  Constitution  for  overturning  the  laws 
of  virtually  all  the  States  and  imposing  this  policy  on  the  entire 
Nation  without  the  consent  of  its  elected  representatives.  I  hope 
and  expect  that  these  decisions  of  the  two  circuit  courts  will  soon 
be  regarded  as  the  aberrations  they  are  in  American  constitutional 
law. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Rosenblum  follows:] 

Prepared  Statement  of  Victor  G.  Rosenblum,  Nathaniel  L.  Nathanson  Pro- 
fessor OF  Law  and  Political  Science,  Northwestern  University  School  of 
Law,  and  Visiting  Professor,  Arizona  State  University  College  of  Law 

I.  INTRODUCTION 

Mr.  Chainnan.  members  of  the  committee.  I  would  like  to  thank  you  for  the 
opportunity  to  testify  regarding  the  importance  of  two  recent  and  disturbing  decisions  on 
assisted  suicide:   Compassion  in  Dying  v.  Washington,'  decided  March  6  by  an  en  banc 
panel  of  the  U.S.  Coun  of  Appeals  for  the  Ninth  Circuit,  and  Quill  v.  Vaccor  decided  April 
2  by  a  three-judge  panel  of  the  Court  of  Appeals  for  the  Second  Circuit.   The  Ninth  Circuit 
decision  is  panicularly  regrettable  because  it  vacated  a  panel  decision,  written  by  Judge  John 
T.  Noonan,  Jr.,  which  eloquently  showed  why  the  right  to  assisted  suicide  is  foreign  to  our 
legal  traditions  and  inimical  to  a  genuine  understanding  of  liberty  within  our  constitutional 
system. 

In  support  of  this  testimony,  I  would  like  to  submit  three  documents  for  the  record:  a 
1995  Oregon  Law  Review  anicle  by  anomeys  Edward  Grant  and  Paul  Linton.-'  the  May 
1994  Repon  of  the  New  York  State  Task  Force  on  Life  and  the  Law,'  and  the  January  1994 
Report  of  the  British  House  of  Lords. ^    Each  addresses  the  legal,  ethical,  and  medical 
issues  connected  with  the  issues  of  assisted  suicide  and  euthanasia. 

My  testimony  will  analyze  these  decisions  in  some  depth.  These  are  my  principal 
conclusions: 

*  First,  the  Ninth  Circuit's  holding  that  there  is  a  constitutional  liberty  interest  in 
assisted  suicide,  and  the  Secoixi  Circuit's  holding  that  enforcement  of  laws  against 
assisted  suicide  violate  principles  of  equal  protection,  are  contrary  to  relevant 
common  law  and  constitutional  orecedent. 

*  Second,  both  the  Ninth  and  Second  Circuit  undervalued,  and  in  some  case  ignored, 
the  compelling  interests  of  the  Sute  in  preventing  physicians  from  taking  actions  to 
directly  cause  the  deaths  of  their  patients. 


'   -  F.3d  -.  1996  WL  94848  (9th  Cir..  1996),  vaauing  49  F.3d  586  (9th  Cir.  1995) 
Since  this  decision,  the  Ninth  Circuit  has  ordered  the  parties  to  brief  whether  the  full 
membership  of  the  Ninth  Circuit  should  rehear  the  1 1-judge  en  banc  decision. 

^  -  F.3d  -,  1996  U.S.  App.  LEXIS  6215  (2d  Cir.  19%).  rev'g  (JuUI  v.  Kof^U,  870 
F.  Supp.  78  (S.D.N.Y.  1994). 

'   Edward  R.  Grant  aixl  Paul  Benjamin  Linton.  Reliefer  Reproach?:  Euthanasia  Rights 
in  the  Wake  of  Measure  16,  74  Oregon  L.  Rev.  449  (1995). 

*  New  York  State  Task  Force  on  Life  and  the  Law.  When  Death  in  Sought: 

assisted  SinCIDE  AND  ElTTHANASU  IN  THE  MEDICAL  CONTEXT  (1994). 

'  H.L.  Rep.  of  the  Select  Comm.  on  Med.  Ethics  (U.K.  1994) 
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*   Third,  the  relief  fashioned  by  the  Ninth  and  Second  Circuits  is  inherently  elastic. 
It  will  expand  in  future  cases  to  include  the  direct  euthanasia,  not  only  of  competent 
terminally  ill  patients,  but  of  patients  who  are  incompetent  and  not  terminally  ill. 
These  decisions  will  alter  the  physician-patient  relationship  and  societal  attitudes 
toward  the  terminally  ill.    They  introduce  a  bias  in  favor  of  death,  and  against  the 
more  difficult  challenge  of  fully  caring  for  the  weak  and  the  vulnerable  through  the 
end  of  their  natural  lives.    Such  a  bias  threatens  the  inherent  dignity  of  every  human 
person,  and  will  corrupt  the  delivery  of  health  care  to  every  patient  with  a  life- 
threatening  illness. 

II.  CONSTITUTIONAL  ANALYSIS 

First,  to  briefly  summarize  the  essential  holdings  of  these  opinions:    The  Ninth 
Circuit  broadly  held  that  under  the  Due  Process  clause  of  Fourteenth  Amendment,  there  is  a 
"liberty  interest  in  controlling  the  time  and  manner  of  one's  death."*  The  Court  found  the 
Washington  statute  that  prohibits  "aid[ing]  another  person  to  attempt  suicide"  is 
unconstitutional  "as  applied  to  terminally  ill  competent  adults  who  wish  to  hasten  their  deaths 
with  medication  prescribed  by  their  physicians.  "^ 

In  contrast,  the  Second  Circuit  expressly  denied  the  existence  of  any  such  liberty 
interest.    The  court  found  that  two  New  York  statutes  prohibiting  assisted  suicide  "do  not 
impinge  on  any  fundamental  rights  nor  can  it  be  said  that  they  involve  suspect 
classifications."'  However,  because  other  aspects  of  New  York  law  permit  the  withdrawal 
of  life-sustaining  treatment,  which  also  may  result  in  death,  the  court  found  the  assisted 
suicide  prohibition  to  be  a  violation  of  the  Equal  Protection  clause.    "[Tlo  the  extent  that 
[these  statute]  prohibit  a  physician  from  prescribing  medication  to  be  self-administered  by  a 
menully  competent,  terminally-ill  person  in  the  final  stages  of  his  terminal  illness,  they  are 
not  rationally  related  to  any  legitimate  state  interest. "' 

A.   Assisted  Suicide  in  History  and  Tradition 

Our  jurisprudence  of  substantive  due  process  permits  the  Federal  courts  to  protect 
rights  not  specifically  enumerated  in  the  Constitution.   Lest  tiiis  power  be  wielded  arbitrarily 
to  frustrate  the  legitimate  enactments  of  the  legislature,  the  Supreme  Court  has  placed  clear 
strictures  on  its  exercise.    First  among  these  is  that  any  "new"  rights  ought  to  be  protected 


'     Opinion  at  23. 

'  Id.  at  39. 

'  Opinion  at  31-32. 

'  Id.  at  48. 
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only  if  they  are  "implicit  in  the  concept  of  ordered  liberty"'"  and  "deeply  rooted  in  this 
Nation's  history  and  tradition."" 

The  Second  Circuit  correctly  found  that  the  assened  right  to  assisted  suicide,  even  in 
the  very  limited  cases  of  competent  terminally  persons  who  seek  to  hasten  death,  meets 
neither  standard.   The  court  abided  by  the  Supreme  Court's  admonition  that  "[t]he  Court  is 
most  vulnerable  and  comes  nearest  to  illegitimacy  when  it  deals  with  judge-made 
constitutional  law  having  little  or  no  cognizable  roots  in  the  language  or  design  of  the 
Constinition."'^ 

Stating  that  analysis  of  the  historical  foundations  is  "useful,"  but  not  sufficient  for 
rejecting  a  claimed  liberty  interest,  the  Ninth  Circuit  presented  its  own  view  of  the  legal 
history  of  assisted  suicide.   The  court  rejected  the  conclusions  in  Judge  Noonan's  opinion, 
which  were  identical  to  those  of  the  Second  Circuit,  that  a  constitutional  right  to  aid  in 
killing  oneself  was  "unknown  to  the  past."   The  real  history.  Judge  Reinhardt  suggests,  is  far 
more  "checkered. "'' 

The  primary  flaw  of  the  Ninth  Circuit's  historical  analysis,  however,  is  that  it 
relegates  to  secondary  consideration  the  history  that  is  most  relevant— the  common  law  and 
statutes  that  define  the  Anglo-American  legal  tradition  regarding  suicide  and  assisted  suicide. 
The  coun  downplays  this  tradition  in  favor  of  "literary"  traditions  regarding  suicide.    But 
evideiKe  of  acceptance  of  suicide  among  some  ancient  cultiwes,  the  deaths  of  Jewish  resisters 
at  Masada,  and  the  practices  of  the  Sythians  or  Vikings  do  not  trump  evidence  of  the 
common  law  as  adopted  by  the  American  colonies,  or  the  laws  adopted  by  the  States  since 
1789.   The  Ninth  Circuit's  rendition  of  the  history  of  suicide  demonstrates  nothing  more  than 
what  we  already  knew,  and  what  Judge  Noonan  clearly  knew  when  he  wrote  the  majority 
opinion  for  the  original  Ninth  Circuit  panel:   that  in  spite  of  millennia  of  philosophical, 
religious,  and  legal  stricmres  on  the  duty  to  preserve  life  (including  one's  own),  noteworthy 
examples  of  suicide  are  part  of  our  history,  and  conmiand  study  and  reflection.    They  are  not 
to  be  confused,  however,  with  the  Anglo-American  legal  tradition  or  American  constimtional 
history. 

The  second  and  related  flaw  is  that  by  focusing  almost  entirely  upon  the  issue  of 
suicide,  the  court  fails  to  focus  on  the  specific  issue,  which  is  the  asserted  right  to  physician- 
assisted  suicide.   This  is  a  critical  distinction.    The  "literary"  suicides  invoked  by  the  Ninth 
Circuit  were  just  that— suicides.   They  did  not  involve  the  assistance  of  others,  in  particular. 


'°  Palko  V.  Connecticut.  302  U.S.  319,  325  (1937). 

"  Moore  v.  City  of  East  Cleveland,  431  U.S.  494,  503  (1977). 

"  Id.  at  25,  citing  Bowers  v.  Hardwick,  478  U.S.  186,  194  (1986). 

"  Opinion  at  14. 
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the  assistance  of  physicians.    The  Ninth  Circuit  identifies  no  tradition  of  physician 
involvement  in  assisting  patients  to  die,  other  than  contemporary  reports  of  physicians  who 
defy  the  law  in  this  area.    The  coun  also  ignores  a  weher  of  evidence  esubiishing  a  clear 
legal  consensus  against  assisted  suicide. 

As  Judge  Reinhardt  acknowledges,  under  the  English  common  law.  suicide  was  a 
crime  and  subject  to  varying  degrees  of  punishment  from  at  least  the  13th  cenniry  and  into 
the  19th  century.    His  opinion  emphasizes  that  criminal  restrictions  against  suicide  have 
waned.    But  he  almost  completely  ignores  the  most  relevant  historical  fact:    that  as  criminal 
penalties  against  suicide  were  withdrawn  in  the  19th  and  20th  cenmries,  penalties  against 
assisted  suicide  were  codified  and  strengthened. 

For  example.  Judge  Reinhardt  claims  that  at  the  time  of  the  passage  of  the  Fourteenth 
Amendment,  only  9  States  had  statutes  against  assisted  suicide.    This  ignores,  first,  that  at 
least  12  additional  states  had  adopted  the  common  law  of  crimes,  which  treated  assisted 
suicide  as  a  species  of  homicide,  and  second,  that  due  to  a  clear  trend  of  States  codifying 
prohibitions  against  assisted  suicide  (including  several  that  have  done  so  in  recent  years), 
virtually  all  States  forbid  assisted  suicide  either  by  express  statute  (Iowa  just  became  the  34th 
state  do  so),  by  judicial  decision,  or  by  adopting  the  common  law  of  crimes.'* 

Thus,  the  most  relevant  aspect  of  legal  history  at  issue  is  virtually  ignored  by  the 
Ninth  Circuit.   To  the  extent  it  is  recognized,  it  is  treated  as  a  vestige  of  the  past,  not 
supported  in  contemporary  jurisprudeiKe  or  statutes.    This  also  is  an  erroneous 
characterization.   Since  1976,  beginning  with  the  case  of  Karen  Quinlan,  courts  in  a  nimiber 
of  States  have  addressed  whether  there  is  a  constitutional  or  common  law  right  to  refuse  life- 
sustaining  medical  treatment,  and  whether  such  a  right  may  be  exercised  in  the  case  of  an 
incompetent  patient  by  a  surrogate,  such  as  a  family  member.   These  have  been  controversial 
and  difficult  decisions,  precisely  because  of  concerns  that  they  might  involve  the  medical 
profession  in  causing  the  death  of  patients.    But  as  the  courts  pointed  out  in  these  cases,  the 
asserted  rights  to  be  free  of  unwanted  medical  treatment  is  well-established  in  the  common 
law,  and  is  not  tantamount  to  a  right  to  suicide  or  assisted  suicide.'^   As  stated  by  the 
Nevada  Supreme  Court,  "there  is  a  substantial  difference  between  the  attitude  of  a  person 
desiring  non-interfereiKe  with  the  natural  consequences  of  his  or  her  condition  and  the 
mdividual  who  desires  to  terminate  his  or  her  life  by  some  deadly  means  either  self-inflicted 
or  through  the  agency  of  another."'*  The  latter,  the  courts  in  all  of  these  cases  presumed, 
remains  within  the  power  of  the  State  to  prohibit. 


'*  Grant  and  Linton,  supra  note  3,  at  483-484. 

'*  Id.  at  462-468. 

'*   McKay  v.  Bergsiedt,  801  P.2d  617,  627  (Nev.  1990). 
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Recent  legislative  enactments  also  confirm  this  distinction,  and  the  current  viability  of 
sanctions  against  assisted  suicide.    In  addition  to  the  States  which  have  recently  codified 
specific  restrictions  against  assisted  suicide,  virtually  all  States  have  in  the  past  20  years 
legislated  some  form  of  "advance  directive"  for  health-care  decisions  at  the  end  of  life. 
Specifically,  45  States  and  the  District  of  Columbia  expressly  disapprove  of  mercy  killing, 
suicide,  or  assisted  suicide  in  "living  will"  and  durable  power  of  attorney  for  health  care 
legislation.'^ 

Based  on  this  evidence,  it  is  clear  that  a  "right"  to  assisted  suicide  is  foreign  both  to 
our  legal  traditions  and  our  contemporary  jurisprudence.    Our  tradition  has  seen  a  withering, 
first  of  penalties  directed  against  the  suicide  and  his  or  her  heirs,  and  eventually,  of  all 
penalties  against  acts  of  attempted  suicide.   The  reasons  for  this  evolution  are  complex  and 
subject  to  debate,  but  we  can  say  with  confidence  that  the  reasons  did  not  include  a  belief 
that  suicide  is  a  beneficent  or  even  necessary  act  in  specific  cases.   If  such  a  belief  were  the 
rationale,  then  we  might  have  expected  to  see  a  concomitant  lessening  of  legal  strictures 
against  assistance  in  suicide,  on  the  theory  that  those  for  whom  suicide  would  be  a  "benefit" 
should  have  the  assistance  of  others  in  performing  the  act. 

In  fact,  precisely  the  opposite  occurred.   There  has  been  a  steady  and  unreversed 
trend  toward  specific  statutory  prohibitions  against  assistance  in  suicide.    Law  reformers, 
such  as  the  drafters  of  the  Model  Penal  Code,  retained  such  provisions  without  any 
exceptions.  '*  A  single  State,  Oregon,  has  enacted  legislation  to  permit  assisted  suicide  in 
certain  cases,  but  as  we  have  seen,  many  more  States  have  either  rejected  such  legislation  or 
even  strengthened  their  existing  prohibitions. 

Against  this  evidence,  the  Ninth  Circuit  posits  that  current  societal  attimdes  and 
public  opinion  support  the  right  of  the  terminally  ill  to  "die  with  dignity,"  that  "most 
Americans  simply  do  not  appear  to  view  such  acts  as  constimting  suicide,"  and  that  "there  is 
much  support  in  reason  for  that  conclusion."''  To  the  extent  such  attitudes  are  relevant  at 
all— the  Supreme  Court  has  never  relied  upon  "contemporary  attimdes"  to  trump  a  record  of 
consistent  legislative  action  against  a  particular  action  for  which  constitutional  protection  is 
asserted— they  must  be  considered  in  context.   First,  as  previously  indicated,  the  law  in  this 
area  has  been  dynamic,  not  static,  during  the  past  generation.   Scores  of  statutes  and  court 
opinions  have  defined  rights  to  refuse  life-sustaining  medical  treatment  and  the  conditions 
under  which  the  right  may  be  exercised.   Second,  the  refusal  of  treatment  has  been 
distinguished  from  the  practice  of  assisted  suicide.   Third,  proposals  to  legalize  assisted 
suicide  have  consistently  failed,  save  in  a  single  State.    (Contrary  to  Judge  Reinhardt's  view. 


'^  Grant  &  Linton,  supra  at  462-463. 

"  Grant  &  Linton,  supra  at  483-484.   See  also  Model  Penal  Code  §  210.5(2) 
(Official  Draft  and  Revised  Comments  1980). 

'*  Opinion  at  17-18. 
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the  procedural  safeguards  in  the  successful  Oregon  assisted  suicide  referendum  are  no  greater 
than  those  in  the  defeated  Washington  and  California  referenda  on  the  subject.) 

In  a  representative  democracy,  these  specific  legislative  enactments  and  judicial 
decisions  are  a  far  more  relevant  gauge  of  societal  attitudes  than  the  vagaries  of  public 
opinion  polls,  or  anecdotal  reports  of  individuals  who  choose  to  violate  the  law.    In 
particular,  the  fact  that  some  physicians  may  now  provide  assistance  in  suicide,  or  even 
direct  mercy-killing,  is  irrelevant  to  the  constinitional  inquiry  of  whether  such  laws  violate  a 
constimtional  liberty  interest.    "Attitudes "  do  not  define  tradition,  and  the  "hidden  practices" 
of  a  few  do  not  define  fundamental  rights. 

The  flaws  in  the  Ninth  Circuit's  historical  analysis  are  reminiscent  of  those  in  the 
thoroughly  repudiated  historical  excursus  of  Justice  Blackmun  in  Roe  v.  Wade.    The  Ninth 
Circuit,  apparently  undeterred  by  the  criticism  levelled  at  Roe,  has  opened  itself  to  the  same 
type  of  attack.    Its  rendition  of  history  offers  no  support  for  the  claim  that  the  Due  Process 
clause  protects  a  right  to  obtain  assistance  in  ending  one's  life.   Such  a  claim  of  radical 
autonomy  is  foreign  to  our  legal  traditions  and  constitutional  history. 

B.   Assisted  Suicide  and  the  Abortion  Cases 

The  court  compounds  these  errors  by  misconstruing  constitutional  precedent,  in 
particular,  the  "privacy"  decisions  of  Roe  v.  Wade^°  and  Planned  Parenthood  v.  Casey' , 
to  suppon  the  proposition  that  the  Ehie  Process  clause  grants  broad  protection  to  all  decisions 
relating  to  "personal  dignity  and  autonomy."   The  Supreme  Court  has  never  enunciated  such 
a  broad  standard.   Indeed,  the  Court  has  rejected  such  claims  on  several  occasions,  including 
in  Roe  v.  Wade  itself. 

The  abortion  cases.  Roe  and  Casey,  are  among  the  most  misunderstood  decisions  in 
American  constitutional  law.    I  understand  that  this  point  was  explained  thoroughly  by 
Professors  Mary  Ann  Glendon  and  Douglas  Kmiec  at  a  hearing  before  this  Subcommittee  just 
last  week."  I  will  defer  to  their  analysis,  and  mention  only  one  key  point  that  I  believe 
flows  from  their  testimony:    The  problems  spawned  by  Roe  and  Casey  should,  if  anything, 
make  the  Federal  courts  more  hesitant  to  carve  out  new  constitutional  rights  that  will  result 
in  the  destruction  of  human  life. 


^°  410  U.S.  113  (1973). 
^'   505  U.S.  833  (1992). 


"   The  Origins  of  Roe  v.  Wade.-  Hearings  before  the  Subcommittee  on  the  Constitution 
of  the  Committee  on  the  Judiciary,  U.S.  House  of  Represeraatives,  April  22.  1996 
(Statements  of  Maiy  Ann  Glendon  and  Douglas  Kmiec). 
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The  Ninth  Circuit  did  not  heed  this  lesson  and  instead,  engaged  in  a  facile  analysis 
that  reads  into  Roe  and  Casey  principles  that  are  not  present  in  those  decisions,  and  ignores 
the  important  doctrinal  constraints  that  are  present. 

For  example,  the  court  declares  that  the  decision  to  end  one's  life  in  order  to  avoid 
suffering  "is  highly  personal  and  intimate,"  and  thus  subject  to  the  same  protection  provided 
in  Roe  to  a  woman's  decision  to  end  a  pregnancy.    While  plausible  on  its  face,  this  equation 
overlooks  several  points.    First,  Roe  and  the  cases  on  which  it  relied  were  concerned  with 
procreation  and  childbearing,  matters  that  are  traditionally  the  province  of  the  family. 
Suicide  has  no  connection  with  this  tradition  of  privacy  in  matters  related  to  the  fariily,  and 
neither  Roe  nor  any  of  the  cases  on  which  it  relies  suggests  otherwise.    Second,  Roe 
specifically  rejected  the  notion  that  one  has  an  absolute  right  to  do  with  one's  body  as  one 
pleases,  and  thus  rejected  radical  autonomy  as  a  foundation  for  rights  under  the  Due  Process 
clause. 

Third,  on  the  critical  question  of  the  value  of  life.  Roe  recognized  that  if  the  unborn 
child  were  regarded  as  a  constitutional  person,  there  could  be  no  right  to  abortion  because 
the  State  would  have  a  compelling  interest  in  protecting  the  life  of  the  child.   Although  Roe 
declined  to  so  treat  the  unborn  child,  it  is  crystal  clear  that  persons  who  would  be  subject  to 
assisted  suicide  are  constitutional  persons,  and  thus  merit  the  protection  of  the  State  until 
their  natural  death.   The  entire  Roe  framework  of  trimesters  and  evolving  rights  and  interests 
is  entirely  irrelevant  to  the  case  of  assisted  suicide.   The  unique  status  of  Roe  is  illustrated  by 
the  court's  decision,  in  the  same  Term  that  Roe  was  decided,  in  Paris  Adult  Theatre  I  v. 
Slaton.^  Ther«,  the  Court  referred  with  approval  to  then-unchallenged  laws  banning 
[assisted]  suicide. 

The  Ninth  Circuit  also  relied  on  a  selective  reading  of  dicta  in  Planned  Parenthood  v. 
Casey  to  support  its  broad  notions  of  autonomy.   Admittedly,  the  language  in  Casey  stating 
that  "the  heart  of  liberty  is  the  right  to  define  one's  own  concept  of  existence,  of  meaning,  of 
the  universe,  and  of  the  mystery  of  human  life"^*  is  capable  of  broad  application.   But  this 
dicta  should  not  be  confused  with  constitutional  doctrine,  and  should  not  be  reflexively 
applied  to  matters  outside  the  scope  of  the  narrow  issue  before  the  Court  in  Casey. 

That  issue  was  whether  the  Court  should  overturn  its  earlier,  controversial  ruling  in 
Roe— not  whether  a  new  right  should  be  created.   By  the  narrowest  of  majorities,  the  Court 
declined  to  do  so.   The  Court's  meditations  on  the  extent  of  liberty  was  a  defense  of  its  prior 
decision,  not  an  invitation  to  the  declaration  of  other  novel  constitutional  rights.   And  the 
specific  language  in  question  is  preceded  by  a  discussion  of  the  constitutional  protection 


"  413  U.S.  49  (1973). 
^*  505  U.S.  at  851. 
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given  to  marriage,  procreation,  contraception,  and  the  rearing  and  education  of  children,  thus 
closely  tying  the  Court's  more  florid  language  directly  to  established  precedent. 

Precedent,  in  the  end.  was  what  Casey  was  about.    The  Court  repeatedly  drew  the 
distinction  between  the  decision  to  overturn  existing  precedent  and  to  fashion  new  precedent. 
This  was  seen  most  clearly  in  the  Court's  admonition  that,  even  if  Roe  had  been  decided  in 
error,  principles  of  institutional  integrity  and  the  public's  reliance  on  established  doctrine 
militated  against  an  abrupt  reversal  of  the  decision.    These  factors  are  clearly  not  present  in 
the  case  of  assisted  suicide,  where  existing  precedents  clearly  oppose  the  claimed  "liberty 
interest. " 

In  addition,  the  Court  in  Casey  emphasized  the  singular  position  of  its  abortion 
decisions  on  the  spectrum  of  constitutional  law:  referring  to  Roe  as  a  "sui  generis"  extension 
of  prior  decisions  on  the  family  and  procreation;  characterizing  abortion  as  a  "unique  act:" 
and  describing  the  liberty  interests  of  the  pregnant  woman  "as  unique  to  the  human  condition 
and  so  unique  to  the  law."^     These  statements,  ignored  by  the  Ninth  Circuit,  are 
dispositive  on  the  question  of  whether  Casey  mandates  recognition  of  an  asserted 
constitutional  right  to  assisted  suicide.    Far  from  being  "prescriptive"  on  the  question,  as  the 
Ninth  Circuit  states,  Casey  is  really  of  very  limited  precedential  value. 

Finally,  the  claimed  right  to  assisted  suicide  illustrates  the  danger  in  literal  application 
of  the  Casey  dicta  on  the  "meaning  of  life"  to  novel  claims  of  constitutional  right.   In  the 
panel  decision  for  the  Ninth  Circuit,  Judge  Noonan  demonstrated  that  if  applied  outside  the 
abortion  context,  this  language  would  be  illimitable.   Criteria  such  as  "suffering"  are 
inherently  subjective  and  clearly  are  not  limited  to  the  terminally  ill.    The  romantically- 
disillusioned  twenty-year  old  and  the  depressed  forty-year  old  may  find  life  just  as 
burdensome  as  a  terminally  ill  person  in  his  sixties  or  seventies.    If  a  right  to  assisted  suicide 
is  predicated  on  an  individual's  uivestricted  right  "to  define  one's  own  concept  of  existence  . 
.  .  and  of  the  mystery  of  human  life,"  there  is  no  principled  basis  on  which  exercise  of  the 
right  could  then  be  restricted  to  those  who  are  terminally  ill. 

C.  Assisted  Suicide  and  the  Right  to  Refuse  Medical  Treatment 

1.   The  Impact  of  Cruzan 

The  Ninth  Circuit,  and  the  Second  Circuit  in  Quill  v.  Vacco,  equated  the  right  to 
assisted  suicide  with  the  evolving  right  to  refuse  life-sustaining  medical  treatment.    In  doing 
so,  they  ignored  the  legislative  enactments  of  virtually  every  State,  and  the  unanimous 
judgment  of  the  State  courts  that  have  ruled  on  this  issue,  that  exercise  of  the  common-law 
right  to  refuse  even  life-sustaining  medical  treatment  is  not  tantamount  to  suicide.    This 
disregard  of  precedent  is  all  the  more  remarkable  due  to  the  vast  professional  literature  and 


505  U.S.  at  852. 
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widespread  public  discussion  of  these  issues  since  the  decision  of  the  New  Jersey  Supreme 
Court  regarding  Karen  Quinlan,  exactly  20  years  ago. 

Both  courts  also  misread  Cruzan  v.  Director,  Missouri  Dept.  of  Public  Health,^''  in 
which  the  Supreme  Court  presumed,  but  did  not  decide,  that  a  competent  patient  has  the 
right  to  refuse  unwanted  medical  treatment,  and  may  refuse  assistance  in  feeding,  even  if  this 
will  result  in  death.   The  Ninth  Circuit  held  that  in  so  ruling,  the  Supreme  Court  "necessarily 
recognizes  a  liberty  interest  in  hastening  one's  own  death."  "  The  Second  Circuit,  relying 
in  part  on  Justice  Scalia's  concurring  opinion,  declared  that  there  can  be  no  logical 
distinction  between  causing  one's  death  by  the  refusal  of  treatment  and  causing  one's  death 
by  more  direct  means.-'  The  Second  Circuit  glossed  over  the  fact:  (1)  that  Justice  Scalia 
would  permit  the  State  far  greater  latitude  in  prohibiting  decisions  to  withdraw  certain  forms 
of  life-sustaining  medical  treatment,  (2)  that  he  would  clearly  uphold  State  decisions  to 
prohibit  active  assistance  in  suicide,  and  (3)  as  a  fundamental  matter,  that  he  would  reser\'e 
all  such  questions  to  the  people  and  their  elected  representatives—  the  entire  point  of  his 
Cruzan  concurrence: 

[T]he  point  at  which  life  becomes  "worthless,"  and  the  point  at  which  the 
means  necessary  to  preserve  it  become  "extraordinary"  or  "inappropriate"  are 
neither  set  forth  in  the  Constitution  nor  known  to  the  nine  Justices  of  this 
Court  any  better  than  they  are  known  to  nine  people  picked  at  random  from 
the  Kansas  City  telephone  directory  ....  It  is  quite  impossible  .  .  .  that  they 
will  decide  upon  a  line  less  reasonable.*' 

Admittedly,  there  are  certain  circumstances  in  which  decisions  to  withdraw  medical 
treatment  or  to  stop  feeding  a  patient  come  close  to  assisted  suicide  or  even  euthanasia. 
These  cases  are  particularly  troubling  when  they  involve  severely  disabled  individuals  who 
have  played  no  part  in  the  decision  to  withdraw  treatment.   They  are  far  less  troubling,  for 
example,  when  a  terminally  ill  patient  decides  to  forego  care  that  will  be  futile  in  preserving 
life,  and  chooses  to  die  at  home  or  under  hospice  care. 

However,  even  in  the  more  difficult  cases,  there  is  a  critical  distinction:   Death,  if  it 
does  result,  occurs  because  of  an  underlying  pathology,  and  not  as  the  result  of  a  lethal  agent 
prescribed  or  administered  by  a  physician.    Moreover,  from  a -jurisprudential  point  of  view, 
the  decision  to  decline  treatment  or  to  reject  assistance  in  feeding  is  based  on  principles  of 
informed  consent  and  battery  that  are  of  long-standing  in  the  common  law.   Thus,  the  right 


^  497  U.S.  261  (1990). 

"  Opinion  at  21. 

"  Opinion  at  41. 

"  497  U.S.  at  296. 
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to  refuse  medical  treatment  finds  substantial  support  in  our  history  and  tradition,  and  thus, 
holds  a  credible  claim  to  recognition  as  a  liberty  interest  protected  by  the  Founeenth 
Amendment.    The  right  to  assisted  suicide  has  no  such  pedigree.    Indeed,  as  illustrated 
above,  the  refinement  of  the  right  to  refuse  in  recent  decades  was  accompanied  by  an 
affirmation  of  the  need  for  continued  restrictions  on  assisted  suicide.     Thus,  the  claim 
presented  in  Cruzan  was  supported  by  the  very  form  of  tradition  and  history  that  is 
completely  lacking  in  the  case  of  assisted  suicide.    The  Ninth  Circuit  and  the  Second  Circuit 
attempt  to  leverage  this  traditional  foundation  for  the  right  to  refuse  treatment  into  suppon 
for  the  right  to  assisted  suicide.    This  is  a  fundamental  error  of  these  decisions. 

Moreover,  these  decisions  give  insufficient  weight  to  the  tensions  between  the  claimed 
liberty  interests  and  the  competing  State  interests,  as  they  are  discussed  in  Cruzan.    The 
premise  that  patients  have  the  right  to  consent  to  or  to  refuse  medical  treatment  reached 
judicial  and  legislative  attention  when  medical  science  expanded  its  ability  to  sustain  life 
through  "artificial"  means.    As  Cruzan  recognized,  these  developments  brought  two  legal 
traditions  into  potential  conflict:    the  right  to  consent  or  not  to  consent  to  treatment,  and  the 
interest  of  State  in  preventing  homicide,  including  assisted  suicide.    On  this  latter  point,  the 
Court's  endorsement  of  State  interest  was  unequivocal:    "As  a  general  matter,  the 
States— indeed,  all  civilized  nations— demonstrate  their  commitment  to  life  by  treating 
homicide  as  a  serious  crime.    Moreover,  the  majority  of  States  in  this  country  have  laws 
imposing  criminal  penalties  on  one  who  assists  another  to  commit  suicide."^  The  Court 
noted  that  the  Constitution  "protects  an  interest  in  life  as  well  as  an  interest  in  refiising  life- 
sustaining  medical  treatment."^' 

Thus,  Cruzan  concerned  itself  with  a  very  nan-ow  issue:   whether  Missouri's 
requirement  of  clear  and  convincing  evidence  of  a  patient's  intent  to  refuse  treatment  violates 
constitutional  rights.    The  Court  held  in  the  negative,  but  in  so  doing,  placed  no  outer  limits 
on  the  State's  ability  to  assert  its  interest  in  sustaining  life.    In  other  words,  the  Court  in  no 
way  suggested  that  a  ban  on  active  assistance  in  suicide  would  be  constimtionally 
impermissible.    To  the  contrary,  the  previous  citations  from  Cruzan,  particularly  its 
invocation  of  State  laws  against  assisted  suicide,  suggest  that  such  laws  would  not  be 
invalidated.    In  addition,  the  Court  repeatedly  stressed  that  where  death  is  a  potential 
consequence  of  an  action,  the  recognition  of  a  "liberty  interest"  in  that  action  does  not  end 
the  constitutional  inquiry.    Instead,  the  Court  stated  that  "the  dramatic  consequences  [death] 
involved  in  the  refiisal  of  such  treatment  would  inform  the  inquiry  as  to  whether  the 
deprivation  of  that  interest  is  constitutionally  permissible."^'   Thus,  the  Court  left  open  the 
possibility  that  even  if  assisted  suicide  were  recognized  as  a  species  of  "liberty," 
countervailing  State  interests  could  support  a  prohibition  of  the  practice. 


^  497  U.S.  at  280. 
''  497  U.S.  at  281. 
"   ^97  U.S.  at  279. 
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Finally.  Cruzan  also  specifically  denied  that  the  State  must  tailor  its  interests  in  light 
of  the  diminished  life  expectancy  of  an  individual,  a  central  theme  of  the  Second  and  Ninth 
Circuit  opinions.   The  Coun  affirmed  that  the  State  may  assert  an  "unqualified"  interest  in 
the  patient's  life."  and  require  heightened  procedures  precisely  due  to  the  vulnerability  of 
the  patient's  condition.   One  must  bypass  this  aspect  of  Cruzan  almost  completely,  as  did  the 
majority  in  both  Quill  and  Compassion  in  Dying,^  to  find  that  the  State  has  no  legitimate 
interest  in  protecting  the  lives  of  terminally  ill  patients  from  the  practice  of  assisted  suicide. 

2.   The  Distinction  Between  Withdrawing  Treatment  and  Suicide 

As  mentioned,  both  the  Second  and  Ninth  Circuits  attempt  to  leverage  the  consensus 
supporting  the  right  to  refuse  medical  treatment  into  a  broader  "right  to  die"  that  now 
encompasses  assisted  suicide,  and  in  the  future,  will  likely  include  active  euthanasia.   The 
Ninth  Circuit,  in  fact,  explicitly  holds  that  the  right  to  assisted  suicide  may  be  exercised  by  a 
"duly-appointed  surrogate"— thus  meaning  that  the  right  is  not  limited  to  competent  patients. 

This  tactic,  to  blur  the  distinction  between  withdrawing  treatment  and  direct  assistance 
in  killing,  is  favored  by  pro-euthanasia  advocates  for  obvious  reasons.   By  placing  these  very 
different  practices  under  the  all-encompassing  rubric  of  a  "right  to  die,"  they  avoid  having  to 
make  the  case  for  dismantling  cenmries  of  legal  precedent  opposing  assisted  suicide,  as  well 
as  millennia  of  ethical  teaching  that  forbids  physician  participation  in  causing  the  deaths  of 
their  patients.   In  fact,  these  advocates  often  eschew  the  terms  "assisted  suicide"  and 
"euthanasia"  in  favor  of  more  palatable  terms,  such  as  "physician  aid- in-dying." 

It  is  one  thing  for  social  advocates  to  engage  in  such  linguistic  sleight-of-hand.    It  is 
quite  another  for  our  Federal  courts  to  adopt  the  practice,  as  has  occurred  in  both  opinions 
here. 

Both  courts  gloss  over  the  fundamental  distinction  between  omission  and 
conmiission,  between  allowing  a  patient  to  die  and  killing  the  patient.   The  Second  Circuit 
used  this  equivocation  to  create  an  Equal  Protection  Clause  claim;  the  Ninth  Circuit  used  it 
to  create  a  Due  Process  Clause  claim:  since  there  is  a  right  to  refuse  unwanted  life-sustaining 
medical  treatment,  the  court  reasoned,  there  must  be  a  corollary  right  to  enlist  the  assistance 
of  a  physician  in  directly  causing  one's  death.   The  Ninth  Circuit  in  panicular  attempts  to 
make  the  case  that  the  prescription  of  lethal  medication  to  a  terminally  ill  patient  should  not 
even  be  considered  assistance  in  suicide,  but  merely  as  an  effort  to  ensure  that  the  patient's 
inevitable  death  will  be  humane  and  dignified. 


"  497  U.S.  at  279-282. 


*•  The  Ninth  Circuit  dismissed  this  aspect  of  Cruzan  on  the  species  rationale  that  if  the 
State's  "unqualified"  interest  is  not  always  controlling  because  if  it  were,  "the  draft,  as  well 
as  the  defense  budget,  would  be  unconstitutional. "   Opinion  at  22,  ind  note  72. 
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As  previously  discussed,  other  legal  authorities  dismiss  this  point  of  view.    "Virtually 
without  exception,  the  judicial  decisions  and  statutes  in  this  area  have  recognized  the 
distinction  between  directly  causing  death  by  an  affirmative  act  ending  life  and  allowing 
death  to  occur  by  withholding  or  withdrawing  life-sustaining  medical  treatment.""   The  vast 
body  of  legal  and  medical  literature  supporting  this  distinction  makes  the  following  points: 

First,  there  is  an  ethical  distinction  between  act  and  omission.    Though  the  Ninth 
Circuit  views  this  as  a  distinction  without  a  difference,  there  is  a  clear  analytical  difference 
between  actively  causing  one's  death  by  introduction  of  an  artificial  agent  and  passively 
allowing  death  to  occur  from  namral  causes  by  refusing  instrumentalities  to  prolong  life.    If 
this  were  not  the  case,  no  omission  of  a  potentially  life-sustaining  treatment  would  be  ethical, 
and  physicians  and  patients  would  be  obliged  to  use  all  possible  means  to  sustain  life  m  all 
cases. 

Second,  the  right  to  refuse  life-sustaining  medical  treatment  articulated  during  the  past 
two  decades  evolved  out  of  the  common  law  of  battery  and  informed  consent,  and  is  properly 
classified  as  a  negative  right:    the  right  not  to  be  subjected  to  treatment,  particularly 
treatment  that  is  burdensome  and  carries  an  uncertain  hope  of  benefit  to  the  patient.    The 
Ninth  Circuit  concludes  that  the  rationale  for  permitting  the  withholding  treatment  is  to  allow 
patients  to  hasten  their  deaths;  however,  it  is  clear  from  the  dozens  of  judicial  decisions  on 
this  subject  that  they  are  predicated  on  refusing  burdensome  medical  treatment  and  not  on  a 
general  right  to  hasten  death. 

Third,  as  drilled  into  first-year  students  of  criminal  law,  criminal  culpability  often 
hinges  on  the  concept  of  intent.    If  the  rationale  of  the  Ninth  Circuit  were  taken  to  its  logical 
conclusion,  every  decision  by  a  physician  not  to  employ  a  life-sustaining  medical  treatment, 
or  to  withdraw  such  a  treatment  with  the  consent  of  the  patient  or  family  members,  could 
constitute  a  form  of  homicide,  a  deliberate  hastening  of  death.    As  the  courts  recognized  in 
Quintan  and  subsequent  cases,  this  has  never  been  the  law,  and  if  it  were,  would  hopelessly 
confuse  the  application  of  the  criminal  law  in  such  matters. 

The  intent  involved  in  foregoing  life-sustaining  treatment  is  different  from  the  intent 
involved  in  actively  killing  a  patient  or  providing  the  means  for  a  patient  to  commit  suicide. 
In  the  former  case,  the  direct  intent  is  to  forego  treatment,  to  omit  an  action  that  is  not 
obligatory  under  the  law.   While  one  may  know  or  expect  that  death  will  ensue,  that 
knowledge  or  assumption  does  not  rise  to  the  level  of  criminal  intent.    Indeed,  the 
assumption  may  prove  incorrect.    Consider  the  case  of  Karen  Quinlan:  the  parents  were 
granted  a  right  to  refuse  the  use  of  the  respirator,  but  they  declined  to  withdraw  her 
nourishment.    The  medical  prognosis  that  she  would  die  without  the  respirator  proved  false 
and  she  continued  to  live  for  several  years.    In  the  latter  case,  such  as  prescribing  lethal 
doses  of  medication,  only  one  intent  may  be  inferred— the  intent  to  cause  death.    (The  issue 


"  Grant  and  Linton,  74  OREGON  L.  Rev.  at  461-462. 
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is  these  cases  is  not  the  right  to  prescribe  pain  medication  that  may  have  the  secondary  effect 
of  causing  death,  but  the  right  to  prescribe  medications  whose  sole  purpose  is  to  cause 
death.)   The  claim  presented  in  these  cases,  therefore,  is  to  establish  constimtional  protection 
for  actions  that  have  heretofore  been  prohibited  because  they  exhibit  a  homicidal  intent. 

Finally,  these  distinctions  apply  even  in  cases  where  the  withdrawal  of 
treatment— i.e.,  the  cessation  of  feeding— will  most  certainly  result  in  death.    The  distinctions 
between  omission  and  act,  and  between  intending  to  refuse  unwanted  treatment  and  intending 
to  directly  cause  death  still  apply  to  these  cases.    The  withdrawal  or  withholding  of 
medically-assisted  feedings  constitutes  the  refusal  of  a  treatment  that  may  sustain  life  but. 
especially  for  those  in  the  last  phases  of  a  terminal  illness,  may  appear  unduly  burdensome 
and  hence,  non-obligatory. 

Admittedly,  such  cases  appear  close  to  the  actual  causation  of  death,  particularly  if 
the  patient's  death  is  not  imminent.    This  being  the  case,  special  concerns  and  safeguards 
often  accompany  such  decisions,  and  the  Supreme  Court  in  Cruzan  endorsed  State  efforts  to 
attach  the  highest  burden  of  proof  to  such  cases  where  they  involve  incompetent  patients. 
But  as  the  courts  also  have  ruled,  assisted  feeding  remains  a  medical  treatment,  and  thus 
remains  within  the  ambit  of  the  common-law  right  of  competent  patient  to  consent  to  or- to 
refuse.    Such  rulings  should  be  seen  as  the  facmal  endpoint  of  the  jurisprudence  commencing 
in  Quinlan,  and  not  a  departure  point  for  creating  a  new  right  to  assisted  suicide  and 
euthanasia.    Clearly,  it  is  constitutionally  permissible  for  the  States  to  draw  a  clear  line 
between  omissions  and  acts,  even  if  some  of  the  permitted  omissions  will  have  the  same 
result  as  all  of  the  forbidden  acts. 

D.  Equal  Protection  and  the  Rational  Basis  for  State  Prohibition  of  Assisted  Suicide 

The  Second  Circuit  held  that  because  there  is  no  rational  basis  for  distinguishing 
between  a  death  resulting  from  the  omission  of  unwanted  medical  treatment,  and  a  death 
resulting  from  suicide.    I  find  the  court's  conclusion  on  these  points  incomprehensible  and 
without  any  foundation  in  Supreme  Court  precedent. 

First,  as  the  Second  Circuit  acknowledged,  terminally  ill  patients  who  are  not 
dependent  upon  life  support  do  not  constimte  a  "suspect  class"  within  the  meaning  of  the 
Fourteenth  Amendment.   Thus,  even  if  such  patients  were  being  treated  differently  from 
patients  who  are  dependent  upon  life  support,  the  state  would  merely  have  to  show  a  rational 
basis  for  the  distinction. 

One  need  look  no  further  than  the  decisions  of  the  Supreme  Court  in  Harris  v. 
McRae^^  and  Williams  v.  Tbaraj!^  to  find  a  rational  basis  to  support  the  distinction 


"448  U.S.  297(1980). 


292 


14 

preserved  noi  only  by  New  York,  but  as  discussed  previously,  by  virtually  every  State  in  the 
Union.    In  Hams  and  Williams  the  rational  basis  was  clear:    Congress,  through  the  Hyde 
Amendment,  and  the  States  through  their  own  stamtes,  could  choose  to  fund  the  expenses  of 
childbinh,  but  not  of  abortion,  in  order  to  express  "the  legitimate  (governmental]  interest  in 
protecting  potential  life.  "'*  The  Court  acicnowledged  that  "(a)bortion  is  inherently  different 
from  other  medical  procedures  because  no  other  procedure  involves  the  purposeful 
termination  of  human  life.""  Similarly,  assisted  suicide  is  inherently  different  from  any 
other  aspect  of  medical  care,  including  decisions  to  forego  unwanted  treatment.    Only 
assisted  suicide  (and  its  logical  consequence,  active  euthanasia)  involve  the  deliberate  and 
intentional  taking  of  human  life. 

Second,  assisted  suicide  prohibitions  are  laws  of  general  application.    Thus,  there  is 
no  disparate  treatment  at  all.    The  patients  at  issue  enjoy  the  same  right  to  refuse  unwanted 
medical  treatment  as  all  other  patients.    Conversely,  the  prohibition  against  active  assistance 
in  suicide  applies  equally  to  those  dependent  on  life  support  and  those  not  dependent  on  life 
support.    What  the  plaintiffs  in  these  cases  are  claiming,  and  what  the  Second  Circuit  has 
unfortunately  endorsed,  is  an  unequal  application  of  the  laws  against  assisted  suicide.    Under 
the  court's  ruling,  these  laws  will  apply  to  some  persons,  and  not  others.    The  only 
"equality"  that  is  achieved  by  this  decision  is  an  equality  of  results:    the  sought-after  result 
being  death.    Nothing  in  the  Constitution  requires  a  State  to  fashion  its  laws  to  achieve  such 
a  strained  equality,  particularly  when  it  places  at  risk  fundamental  competing  State  interests. 

Third,  as  discussed  previously,  there  are  numerous  rational  grounds  for  distinguishing 
between  the  withdrawal  of  medical  treatment,  or  even  the  cessation  of  feeding,  and  active 
assistance  in  death.    To  summarize,  a  State  is  free  to  give  expansive  protection  to  the 
common-law  right  to  refuse  medical  treatment,  a  right  that  finds  substantial  suppwrt  in  our 
legal  history  and  traditions,  while  at  the  same  time  prohibiting  active  assistance  in  death,  a 
practice  that  finds  no  support  in  that  history  or  tradition. 

Fourth,  a  State  may  rationally  conclude  that  maintaining  prohibitions  against  assisted 
suicide  is  an  essential  part  of  the  jurisprudence  fashioned  since  Quintan  on  the  right  to  refuse 
life-sustaining  treatment.    A  clear  understanding  that  the  law  would  not  allow  doctors  to 
actively  kill  their  patients  made  it  possible  to  debate  under  what  circumstances  physicians 
could  allow  their  patients  to  die  without  the  use  of  invasive  medical  technology.    Introducing 
the  concept  of  physician-assisted  killing  would  upset  the  entue  set  of  assumptions  upon  which 
the  rules  for  allowing  withdrawal  of  treatment  are  based— which  is  evidence  by  the  consistent 
declarations  in  recent  statutes  and  judicial  opinions  that  allowing  a  patient  to  die  does  not 
constitute  suicide  or  homicide.    Maintaining  this  distinction  is  thus  an  integral  part  of  this 


"   448  U.S.  340(1980). 
'«   Harris,  448  U.S.  at  325. 
"  Id. 
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complex  body  of  jurisprudence  fashioned  by  our  States  in  the  past  two  decades.    The  Second 
Circuit's  attempt  to  erase  this  distinction  is  not  only  a  direct  assault  on  the  fundamental 
interest  of  the  State  in  preserving  life,  but  threatens  the  entire  body  of  jurisprudence 
supporting  the  right  to  refuse  treatment. 

Finally,  there  are  numerous  specific  grounds  derived  from  the  general  interest  in 
preserving  life  that  justify  a  state's  decision  to  draw  the  line  between  omission  and  act,  and 
hold  fast  to  the  distinction  set  forth  in  the  law  of  New  York.    Many  of  these  grounds  are 
discussed  in  the  Report  of  the  New  York  State  Task  Force.    The  Task  Force  was 
"particularly  struck  by  the  degree  to  which  requests  for  suicide  assistance  by  terminally  ill 
patients  are  correlated  with  clinical  depression  or  unmanaged  [not  unmanageable]  pain,  both 
of  which  can  ordinarily  be  treated  effectively  with  current  medical  techniques.  ""*  It  noted 
smdies  which  demonstrate  that  suicidal  ideation  is  rare  among  terminally  ill  patients,  unless 
those  patients  are  also  suffering  from  depression.*'     It  also  observed  that  the  elderly  and 
terminally  ill  are  less  likely  to  receive  appropriate  diagnosis  and  treatment  for  depression. 
The  Task  Force  stated  that.  "[a]s  a  society,  we  can  do  far  more  to  benefit  these  patients  by 
improving  pain  relief  and  palliative  care  than  by  changing  the  law  to  make  it  easier  to 
commit  suicide  or  to  obtain  a  lethal  injection.  "*^ 

The  Task  Force  also  addressed  the  dangers  of  implementing  a  policy  of  assisted 
suicide  for  vulnerable  patients  whose  access  to  medical  care  and  other  needed  services  is 
already  tenuous. 

Assisted  suicide  and  euthanasia  would  carry  us  into  new  terrain— American 
society  has  never  sanctioned  assisted  suicide  or  mercy  killing.    We  believe  that 
the  practices  would  be  profoundly  dangerous  for  large  segments  of  the 
population,  especially  in  light  of  the  widespread  failure  of  American  medicine 
to  treat  pain  adequately  or  to  diagnosis  and  treat  depression  in  many  cases. 
The  risks  would  extent  to  all  individuals  who  are  ill.    They  would  be  most 
severe  for  those  who  autonomy  and  well-being  are  already  compromised  by 
poverty,  lack  of  access  to  good  medical  care,  or  membership  in  a  stigmatized 
social  group.   The  risks  of  legalizing  assisted  suicide  and  euthanasia  for  these 
individuals,  in  a  health  care  system  and  society  that  cannot  effectively  protect 
against  the  impact  of  inadequate  resources  and  ingrained  social  disadvantage, 
are  likely  to  be  extraordinary.'" 


*"  When  Death  Is  Sought,  supra  note  4  at  ix. 

*'  Id.  at  12-17,  127. 

*^  Id.  at  9. 

*'  Id.  at  vii-viii. 
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States  are  clearly  free  to  enact  sututes  against  such  dangers,  and  there  is  an  equally  clear 
rational  basis  to  do  so. 

Before  concluding  this  discussion  of  the  Second  Circuit  decision.  I  would  like  to  touch 
upon  the  provocative  concurring  opinion  of  Judge  Calabresi.    His  opinion  is  premised  on  the 
judgment  that  New  York's  prohibition  against  assisted  suicide  is  archaic  because  it  was 
enacted  in  the  19th  century  and  thus  reflects  neither  the  advances  in  medical  science  since 
that  time,  nor  the  developing  jurisprudence  on  the  right  to  refuse  life-sustaining  medical 
treatment.    He  would  require  the  New  York  legislature  to  go  back  to  the  drawing  board  and 
re-articulate  its  grounds  for  mainuining  such  a  prohibition  and,  he  broadly  hints,  to  provide 
certain  exceptions  to  the  prohibition. 

While  provocative  in  typical  Calabresian  fashion,  this  approach  is  not  likely  to 
emerge,  as  one  New  York  Times  commentary  suggested,  as  a  viable  alternative  to  the  path 
followed  by  the  Ninth  Circuit.    Indeed,  it  is  vulnerable  to  criticism  as  an  even  more  radical 
extension  of  judicial  authority.   Judge  Calabresi  proposes  to  require  that  a  state  take  a 
"second  look"  at  older  statutes  that  are  not  clearly  unconstitutional,  but  which  are 
"constimtionally  suspect"— on  the  ground  that  the  state  must  articulate  a  specific  and 
contemporary  rationale  for  upholding  the  provision.**  This,  of  course,  is  the  ordinary  task 
of  the  Attorney  General  and  other  officers  whose  duty  it  is  to  defend  legislative  enactments, 
a  task  which  was  ably  performed  in  this  case  by  two  Attorneys  General  of  the  State  of  New 
York.    Judge  Calabresi's  approach  moves  the  courts  away  from  deciding  specific  cases  and 
controversies,  and  toward  the  role  of  advisory  overseers  of  constitutional  doctrine.    This 
undermines  the  principles  of  justiciability  embodied  in  the  "cases  and  controversies"  language 
in  section  2  of  Article  III  of  the  Constitution,  and  erodes  predictability  in  constitutional 
decision-making. 

Finally,  Judge  Calabresi's  asstunption  that  laws  against  assisted  suicide  are  an 
anachronism  misapprehends  the  facts.    New  York  and  other  states  have  considered  these 
issues  intently  during  the  past  two  decades,  and  uniformly  reached  the  same  result:    that  laws 
against  assisted  suicide  are  still  important  and  necessary,  and  should  be  retained  despite  (and 
perhaps  because  of)  developments  in  the  law  regarding  the  withdrawal  of  treatment.    If  any 
further  evidence  of  this  were  required,  it  is  found  in  the  Report  of  the  New  York  State  Task 
Force.    His  argument  that  laws  against  assisted  suicide  have  ceased  to  be  constitutional 
because  of  changes  in  society  and  medical  practice  is  curious,  and  well-refuted. 

E.  Contradictions  Between  the  Second  and  Ninth  Circuit  Opinions 

As  we  consider  the  potential  long-term  impact  of  these  decisions,  it  is  noteworthy  to 
point  out  the  contradictions  in  the  analysis  employed  by  the  Ninth  and  Second  Circuits. 
Although  the  result  of  each  was  to  invalidate  the  respective  state  prohibitions  on  assisted 


Opinion  at  84-85. 
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suicide,  the  contradictions  in  (heir  analysis  are  telling  and  illuminate  why  there  is  no 
constitutional  basis  for  their  respective  holdings. 

The  Ninth  Circuit  concluded  that  assisted  suicide  is  a  species  of  "liberty"  under  the 
Due  Process  clause  of  the  Fourteenth  Amendment.   The  Second  Circuit  dismissed  a  similar 
claim,  finding  that  such  a  right  as  has  no  basis  in  our  legal  history  and  traditions. 

The  Ninth  Circuit  concluded  that  the  due  process  right  extended  to  competent  patients 
who  are  "terminally  ill,"  and  could  be  exercised  on  behalf  of  incompetent  patients  through  a 
surrogate.   The  Second  Circuit  limited  the  prescription  of  lethal  drugs  to  patients  in  "the  final 
stages  of  a  terminal  illness."  and  made  no  mention  of  extending  the  right  to  incompetent 
patients. 

The  Ninth  Circuit  found  a  right  to  physician-assisted  suicide;  the  Second  Circuit  held 
that  a  doctor  could  only  prescribe  drugs  for  a  patient  to  "self-administer." 

Reconciling  these  decisions  would  in  all  likelihood  result  in  movement  closer  to  the 
position  of  the  Ninth  Circuit:   a  broadly-defined  "right  to  die"  that  can  be  exercised  by  all 
terminally  ill  patients,  and  on  behalf  of  those  terminally  ill  patients  who  cannot  act  for 
themselves.    Once  the  principle  of  physician  participation  in  directly  causing  the  death  of 
patients  is  accepted,  the  practice  will  likely  extend  to  a  broader  class  of  patients  seeking  this 
avenue  of  "relief. " 

m.  THE  ELASTICITY  OF  THE  RIGHT  TO  ASSISTED  SUICIDE 

The  Ninth  and  Second  Circuits  anempted  to  head  off  such  arguments  by  emphasizing 
that  the  right  to  assistance  in  suicide  is  limited  to  certain  classes  of  persons,  and  can  be 
subject  to  State  regulations  and  even  prohibitions.   However,  the  doctrinal  holdings  of  the 
decisions  are  likely  to  erode  such  regulations  as  "undue  burdens"  upon  the  rights  these  cases 
have  established.*' 

First,  the  right  to  assisted  suicide  recognized  in  these  decisions  is  in  principle 
illimitable.   It  cannot  be  restricted  to  the  mentally  competent  terminally  ill,  or  more 
specifically,  to  those  whose  deaths  are  imminent.   The  Ninth  Circuit  stated  that  there  is  a 
"liberty  interest  in  determining  the  time  and  manner  of  one's  death."   If  this  is  true,  could 
this  liberty  be  denied  to  a  patient  upon  initial  diagnosis  of  an  inevitably  fatal  disease,  or  of  a 
degenerative  condition  such  as  Alzheimer's?   Such  patients  could  claim  an  interest  in 
preventing  the  slow  process  of  disease  and  suffering.   Their  families  and  caregivers  could 
thus  be  relieved  of  the  burdens  of  care  that  often  attend  such  conditions.   The  Ninth  Circuit 
endorses  such  thinking:    "Faced  with  the  prospect  of  astronomical  medical  bills,  terminally 


*'   This  point  is  eloquently  discussed  by  Professor  Kamisar  in  the  appendix  to  his 
testimony. 
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ill  patients  might  decide  it  is  better  for  them  to  die  before  their  health  care  expenses  consume 
the  life  savings  they  planned  to  leave  for  their  families,  or,  worse  yet,  burden  their  families 
with  debts  they  may  never  be  able  to  satisfy  ....  [W)e  are  reluctant  to  say  that  ...  it  is 
improper  for  competent,  terminally  ill  adults  to  take  the  economic  welfare  of  their  families 
into  consideration.  "*^ 

Second,  terminal  illness  is  itself  an  arbitrary  boundary.    Ironically,  patients  who  are 
chronically  ill  but  not  terminally  ill,  and  suffering  from  their  illness,  might  well  claim  a 
denial  of  the  equal  protection  of  the  laws  if  a  state  legalized  assisted  suicide  only  for  the 
"benefit"  of  the  terminally  ill.    If  the  right  were  extended  in  this  fashion,  it  would  be  a  small 
step  to  acceptance  of  assisted  suicide  for  the  handicapped,  particularly  those  who  are 
perceived  to  have  a  low  "quality  of  life."   The  Ninth  Circuit  treats  this  concern  with  two 
responses:    First,  it  asserted  that  the  handicapped  and  disabled  "are  sufficiently  active 
politically  and  sufficiently  vigilant"  to  prevent  actions  which  would  pressure  them  into  taking 
their  own  lives.    Second,  it  suggested  that  "seriously  impaired"  individuals  will  be  the 
beneficiary  of  the  right  to  assisted  suicide,  because  otherwise,  they  will  be  compelled  to 
"ensure  unusual  and  protracted  suffering."*' 

This  effective  endorsement  of  assisted  suicide  for  the  severely  handicapped 
demonstrates  that  the  "boundaries"  established  by  the  Ninth  Circuit  are  inherently 
subjective— the  "terminal  illness"  criterion  carries  an  implicit  judgment  that  some  lives  are 
not  worth  living  and  hence,  that  it  is  reasonable  that  such  lives  be  ended.    For  example,  the 
Ninth  Circuit  concedes  that  the  state  does  have  an  interest  in  preventing  suicides  by  teens  and 
young  adults  and  "in  preventing  anyone,  no  matter  what  age,  from  taking  his  own  life  in  a  fit 
of  desperation,  depression,  or  loneliness  or  as  a  result  of  any  other  problem,  physical  or 
psychological,  which  can  be  significantly  ameliorated."**  Thus,  the  coun  concluded, 
suicide  is  senseless  for  some;  for  others  it  is  not.    The  distinction  lies  in  the  dangerous  notion 
of  "quality  of  life."   The  Second  Circuit  echoed  this  line  of  reasoning,  referring  to  the 
"greatly  reduced  interest  of  the  state  in  preserving  life"  in  the  case  of  a  terminally  ill  patient. 
However,  there  is  no  issue  in  these  cases  of  the  State  requiring  additional  means  to  sustain 
life;  the  State's  only  claim  in  that  the  lives  of  the  terminally  ill,  like  those  of  all  other 
citizens,  be  protected  under  generally-applicable  laws  against  assisted  suicide. 

Third,  the  criterion  of  "suffering,"  often  used  to  defend  the  right  to  assistance  in 
death  for  the  terminally  ill.  is  similarly  subjective.   The  New  York  State  Task  Force 
discussed  this  problem: 


**  Opinion  at  29. 
*'   Id.  at  28. 


**  Id.  at  24  (emphasis  supplied). 
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[A]s  long  as  the  policies  hinge  on  notions  of  pain  or  suffering  they  are 
uncontainable;  neither  pain  nor  suffering  can  be  gauged  objectively  or 
subjected  to  the  kind  of  judgments  needed  to  fashion  coherent  public  policy. 
Moreover,  even  if  the  more  narrow  category  of  terminal  illness  is  chosen  at 
the  outset,  the  line  is  unlikely  to  hold  for  the  very  reason  that  it  has  not  been 
selected  by  advocates  of  assisted  suicide— the  logic  of  suicide  as  a 
compassionate  choice  for  patients  who  are  in  pain  or  suffering  suggests  no 
such  limit.'" 

Both  the  Second  and  Ninth  Circuit  explicitly  cite  suffering  as  grounds  for  diminishing  the 
State  interest  in  the  lives  of  terminally  ill  patients.    Neither  adequately  considers  that  the 
option  of  aggressive  pain  management,  and  not  hastening  death,  is  the  reasonable  response  to 
such  circumstances— or  that  the  impems  to  treat  pain  and  suffering  will  diminish  if  the  option 
of  hastened  death  can  be  presented  to  the  patient. 

Fourth,  the  criteria  of  competency  and  "self-deliverance"  of  the  means  of  death  are 
not  genuine  limits.   As  mentioned,  the  Ninth  Circuit  specifically  endorsed  the  practice  of 
assisted  suicide,  with  the  consent  of  a  duly-appointed  surrogate,  in  the  case  of  an  incompetent 
patient.    The  court  left  unanswered  the  question  of  how  an  incompetent  patient  can  commit 
suicide.    Clearly,  such  cases  would  require  the  direct  killing  of  the  patient  by  the  physician. 
The  court  takes  no  position  on  this  issue,  but  clearly  indicates  that  the  liberty  interest  "in 
controlling  the  manner  of  one's  own  death"  would  be  broad  enough  to  encompass  such 
practices. 

These  points  illustrate  that,  in  the  words  of  the  British  House  of  Lords  Report,  that 
assisted  suicide  is  not  "a  discrete  step  which  need  have  no  other  consequences."   The  House 
of  Lords  Committee  Report  emphasizes  that  "individual  cases  cannot  reasonably  establish  the 
foundation  of  a  policy  which  would  have  such  serious  and  widespread  repercussions. "    The 
Committee  concluded: 

[I]ssues  of  life  and  death  do  not  lend  themselves  to  clear  definition,  and 
without  that  it  would  not  be  possible  to  frame  adequate  safeguards  against  non- 
voluntary euthanasia  if  voluntary  euthanasia  were  legalised.   It  would  be  next 
to  impossible  to  ensure  that  all  acts  of  euthanasia  were  truly  voluntary,  and 
that  any  liberalisation  of  the  law  was  not  abused.   Moreover  to  create  an 
exception  to  the  general  prohibition  of  intentional  killing  would  inevitably  open 
the  way  to  its  further  erosion  whether  by  design,  by  inadvertence,  or  by  the 
human  tendency  to  test  the  limits  of  any  regulation.   These  dangers  are  such 


•"  When  Death  Is  Sought,  supra  note  4.  at  15. 
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that  we  believe  that  any  decnminalisation  of  voluntary  euthanasia  would  give 
rise  to  more,  and  more  grave,  problems  than  those  it  sought  to  address.^" 

The  seeds  of  such  expansion  are  well-planted  in  the  opinions  of  the  Second  and  Ninth 
Circuits. 

rV.  ASSISTED  SUICroE  AND  HUMAN  DIGNITY 

These  opinions  further  suggest  that  assisted  suicide  is  necessary  so  that  terminally  ill 
patients  can  end  their  lives  in  a  dignified  and  humane  fashion.    The  Second  Circuit  asks: 
"What  business  is  it  of  the  state  to  require  the  continuation  of  agony  when  the  result  is 
imminent  and  inevitable?""   Aside  from  noting  that  the  state  does  not  require  the 
prolongation  of  life  in  such  circimistances,  this  admittedly  is  a  difficult  question  to  answer. 
But  so  is  the  following  question:    "What  business  does  the  state  have  in  deciding  that  some 
lives  are  less  worthy  of  the  law's  protection  than  others,  and  suggesting  through  legalization 
of  assisted  suicide  that  this  is  a  'rational'  way  for  people  to  end  their  lives? "   This  question, 
as  noted  by  the  earlier  panel  decision  of  the  Ninth  Circuit,  is  of  greater  relevance.    The 
license  for  assisted  suicide  will  inevitably  affect  society  at  large,  not  merely  a  handful  of 
exceptional  cases. 

There  is  perhaps  a  universal  temptation  to  surrender  to  the  stress  and  tension  of  a 
chronic,  longterm  illness,  and  to  despair  of  any  relief,  to  give  up  hope  of  recovery,  to 
abandon  the  family  member  in  need,  and  inevitably,  to  hasten  the  death  of  the  chronically  ill 
patient.    Technology  has  not  alleviated  these  concerns,  but  neither  should  technology  be 
viewed  as  the  sole  source  for  aggravating  them.    It  is  because  of  human  nanire  itself  that 
there  is  an  enduring  need  for  the  protection  embodied  in  the  common  law,  and  now  codified 
in  the  law  of  most  States. 

Overturning  this  tradition  on  the  basis  of  an  unenumerated  constitutional  "liberty 
interest, "  or  obliterating  the  historical  distinction  between  act  and  omission,  tlireaiens  the 
values  that  the  law  has  long  sought  to  protect.    The  House  of  Lords  Committee  spoke  to  the 
importance  of  laws  prohibiting  assisted  suicide  and  euthanasia  in  protecting  the  dignity  of  the 
person: 

The  right  to  refuse  medical  treatment  is  far  removed  from  the  right  to  request 
assistance  in  dying.    We  spent  a  long  time  considering  the  very  strongly  held 
and  sincerely  expressed  views  of  those  witnesses  who  advocated  voluntary 
euthanasia  ....  Ultimately,  however,  we  do  not  believe  that  these  arguments 
are  sufficient  reason  to  weaken  society's  prohibition  of  intentional  killing. 


so 


H.L.  Rep.,  supra  note  5  at  49. 
"    Opinion  at  43. 
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That  prohibition  is  the  cornerstone  of  law  and  of  social  relationships.    It 
protects  each  one  of  us  impartially,  embodying  the  belief  that  all  are  equal. 
We  do  not  wish  that  protection  to  be  diminished  and  we  therefore  recommend 
that  there  should  be  no  change  in  the  law  to  permit  euthanasia.'- 

Against  such  a  background,  there  are  fundamental  problems  with  the  decisions  of  the 
Second  and  Ninth  Circuits.    As  a  legal  matter,  the  decisions  ignore  an  unimpeachable  legal 
tradition  of  protecting  the  most  vulnerable  among  us.    This  tradition  grows  out  of  the 
common  law  and  continues  through  the  legal  and  medical  reforms  of  the  past  20  years.    As  a 
factual  matter,  these  decisions  assume  that  the  State  and  medical  practitioners  can  effectively 
limit  the  practice  of  physician-assisted  death  only  to  those  who  are  truly  terminally  ill,  truly 
competent,  and  truly  free  of  depression,  duress,  or  other  undue  influences  upon  their 
decision.    As  an  constitutional  matter,  the  decisions  presume  that  courts  are  the  appropriate 
institutions  to  assess  the  wisdom  of  public  policies  on  these  questions,  and  that  their 
judgments  should  trump  those  of  the  elected  branches  of  government.    The  Ninth  and  Second 
Circuit  decisions  are  profoundly  wrong  on  all  three  counts. 

V.  CONCLUSION 

The  implications  of  legalizing  assisted  suicide  are  not  speculative.    They  have  been 
thoroughly  explored  and  documented,  an  endeavor  furthered  by  the  record  created  at  this 
hearing.    Even  if  some  States  might  unwisely  experiment  with  legalizing  assisted  suicide, 
there  is  no  constitutional  warrant  for  overturning  the  laws  of  virtually  all  the  states  and 
imposing  this  policy  on  the  entire  nation  without  the  consent  of  its  elected  representatives. 

I  hope  and  expect  that  these  decisions  will  one  day  be  regarded  as  aberrations  in 
American  constitutional  law.    I  would  be  pleased  to  answer  an  further  questions  you  may 
have.    Thank  you  for  the  opportunity  to  testify  at  this  important  hearing. 


"  Id.  at  48. 
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Mr.  Canady.  Thank  you,  Professor. 

On  our  last  panel,  Dr.  Ouill  said  that  physicians  should  be  pro- 
hibited from  introducing  tne  option  of  assisted  suicide  to  the  pa- 
tient. Let  me  ask  Ms.  Lee  and  Professor  Baron,  in  the  case  of  the 
two — in  the  case  of  the  initiative  you  supported,  Ms.  Lee,  and  the 
case  of  the  model  statute  that  you  nave  helped  formulate.  Professor 
Baron,  would  the  physician  be  prohibited  from  introducing  assisted 
suicide  as  an  option  to  the  patient? 

Ms.  Lee.  Mr.  Chairman,  the  Oregon  Death  with  Dignity  Act  was 
structured  in  such  a  way  that  the  request  must  originate  with  the 
individual.  Once  that  request  has  originated  from  the  individual, 
then  certain  duties  arise  for  the  physician  to  notify  about  alter- 
natives, to  counsel  regarding  comfort  care,  palliative  care,  pain  re- 
lief, all  those  sorts  of  things.  But  the  triggering  event  that  calls  all 
of  those  duties  up  is  a  request  from  the  patient. 

Mr.  Canady.  But  is  there  anything  that  would  prohibit  the  phy- 
sician from  encouraging  the  patient  to  make  such  a  request? 

Ms.  Lee.  As  I  said,  the  act  is  structured  as  a  safe  harbor.  It 
grants  immunities  for  physicians  who  abide  by  its  provisions.  It  au- 
thorizes responding  to  a  request  but  does  not  authorize  a  physician 
to  raise  the  option. 

Mr.  Canady.  But  it  doesn't  prohibit  it  either. 

Ms.  Lee.  It  would  not  award  the  immunities  to  a  physician  who 
began  the  conversation. 

Mr.  Canady.  Even  if  the  request  subsequently  came  from  the  pa- 
tient. 

Ms.  Lee.  Well,  it  is  just  not  structured  that  way.  It  is  structured 
in  such  a  way  that  the  triggering  event,  as  I  said,  arises  from  the 
patient. 

Mr.  Canady.  Professor  Baron. 

Mr.  Baron.  I  agree  that  I  would  not — excuse  me.  Again,  I  forgot 
the  microphone. 

Yes,  I  agree.  I  would  not  want  physicians  initiating  the  idea  or 
putting  it  into  the  patient's  head,  and  also  our  act  would  not  ex- 
tend immunity  from  prosecution  to  any  physician  who  did  so.  There 
are  all  sorts  of  procedural  requirements  with  respect  to  making 
sure  that  this  is  a  voluntary  request. 

So  we  have  introduced  in  the  statute,  first  of  all,  consultation 
with  a  psychiatrist.  It  is  required  that  a  psychiatrist  or  some  psy- 
chologist  

Mr.  Canady.  But  the  underlying  question  I  have  asked:  Where 
is  it  exactly  in  your  model  statute  that  the  physician  is  prohibited 
from  raising  the  issue? 

Mr.  Baron.  Specifically,  there  is  no  provision  except  for  all  the 
procedural  safeguards  with  respect  to  making  sure  tnat  it  is  vol- 
untary. The  fact  that 

Mr.  Canady.  I  imderstand  that,  but  the  physician  could  bring  it 
up  as  long  as  the  other  procedures  were  followed  subsequently? 

Mr.  Baron.  I  suppose  as  long  as  someone  afterward  were  con- 
vinced that  despite  the  fact  in  the  first  instance  it  was  mentioned 
by  a  physician  that  this  was  still  voluntary,  then  that  would  be 
possible.  But  I  take  it  you  are  suggesting  that  you  would  prohibit 
that  because  you  think  it  would  make  it  involuntary.  Isn't  that  why 
you  raised  the  question? 
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Mr.  Canady.  I  am  iust  trying  to  get  a  good  handle  on  how  this 
works.  I  have  a  little  bit  of  a  problem  saying  this  is  a  fundamental 
right.  And  you  aren't  going  to  be  able  to  tell  people  this  is  their 
fundamental  right.  I  think  there  is  a  little  bit  of  an  inconsistency. 

Mr.  Baron.  I  never  said,  however,  that  it  was  their  fundamental 
right. 

Mr.  Canady.  I  think  some  people  who  were  advocating  this  do 
believe 

Mr.  Baron.  No.  In  the  article  we  suggest 

Mr.  Canady.  I  don't  mean 

Mr.  Baron.  This  is  something  which  probably  should  not  be 
constitutionalized  in  the  first  instance. 

Mr.  Canady.  I  don't  attribute  that  characterization  to  you,  but 
that  is  a  characterization  that  certainly  could  be  attributed  to  the 
ninth  circuit,  and  in  the  context  we  are  dealing  that  has  to  be  con- 
sidered. 

Professor  Kamisar. 

Mr.  Kamisar.  First  of  all,  a  number  of  Dutch  doctors  have  writ- 
ten that  they  do  bring  up  the  subject,  so  we  know  that  at  least  it 
does  go  on  there. 

Second  of  all,  whether  it  is  a  fimdamental  right  or  not,  if  it  is 
legal,  if  it  is  a  reasonable  alternative,  it  is  a  medical  procedure.  I 
have  a  hard  time  calling  it  a  medical  procedure,  but  that  is  what 
it  would  be. 

It  seems  to  me  the  doctor  ought  to  tell  his  patient,  or  her  patient, 
what  option  she  has,  what  medical  procedure  she  has  available. 
There  is  a  recent  article  by  Dr.  Daniel  Callahan  and  Margo  White 
in  which  they  say  just  that. 

Finally,  I  dont  know  how  you  could  prevent  it.  Obviously,  the 
spouse  is  likely  to  bring  it  up.  A  spouse  or  other  relative  is  likely 
to  say  to  the  patient:  "What  about  this  option?  You  ought  to  ask 
your  doctor.  I  understand  that  they  are  doing  this  nowadays,  and 
you  ought  to  find  out  more  about  the  procedures  for  assisted  sui- 
cide." There  is  nothing  to  prevent  a  member  of  the  family  or  a  close 
friend  from  suggesting  the  patient  ask  the  doctor. 

I  don't  know  now  you  could  enforce  a  prohibition  against  the  phy- 
sician raising  the  topic,  what  with  the  doctor-patient  privilege,  the 
confidentiality  of  records  and  so  forth.  It  is  not  that  it  would  be  in- 
volimtary,  if  a  doctor  brings  it  up,  you  wonder,  maybe  I  ought  to 
think  about  that.  Obviously  the  doctor  thinks  I  might  be  a  can- 
didate. I  don't  know  if  it  would  be  involuntary,  but  it  would  still 
be  unpleasant. 

Mr.  Canady.  Let  me  ask  this:  This  brings  up  a  question  of  medi- 
cal ethics.  If  it  is  available,  is  it  unethical  for  the  physician  to  fail 
to  make  the  patient  aware?  Would  that  be  a  breach  of  the  physi- 
cian's duty?  What  do  you  think  about  that?  I  know  you  are  not  a 
physician.  Professor  Baron,  but 

Mr.  Baron.  No.  I  think  of  course  physicians  have  to  be  con- 
cerned— all  of  us  are  concerned  with  the  voluntary  nature  of  this 
request,  and  if  we  weren't  concerned  about  corrupting  its  voluntari- 
ness  


Mr.  Canady.  Back  on  the  question  I  asked 

Mr.  Baron.  Rig^t.  What  I  am  suggesting  is,  if  the  physician  wor- 
ries that  by  his  suggesting  it,  it  wnl  be  nis  decision  and  not  the 
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patient's  decision,  it  seems  to  me  that  medical  ethics  dictates  he 
not  raise  it.  And  I  think  that  Yale  Kamisar,  with  his  usual  insight, 
has  suggested  that  it  would  normally  be  unnecessary  because  the 
patient  will  have  some  idea.  The  patient  is  going  to  ask,  if  the  pa- 
tient is  desperate  enough,  "Isn't  there  something  you  can  do?" 

In  a  way,  I  think  it  is  a  false  question,  but  I  am  concerned,  as 
you  are,  that  this  be  a  voluntary  request. 

Dr.  Kjiauthammer.  Mr.  Chairman,  if  I  may. 

Mr.  Canady.  Yes,  Dr.  Krauthammer. 

Dr.  Krauthammer.  I  think  this  distinction  that  Professor  Baron 
is  drawing  between  voluntary  and  involuntary  is  rather  spurious. 
It  is  as  if  it  either  is  or  it  isn't;  there  is  no  in  between. 

What  we  are  talking  about  here  are  the  inevitable  pressures  that 
will  occur  on  people  in  this  kind  of  vulnerable  position  in  which 
thev  will  be  driven  to  accepting,  by  their  own  signature  of  course, 
as  happens  in  Holland,  their  own  death  in  circumstances  in  which 
they  might  not  otherwise  have. 

If  people  around  you  are  dying  in  great  numbers,  as  happens  in 
Holland,  people  in  your  circumstances,  and  you  kno\y  it  is  occur- 
ring, of  course  you  may  end  up  deciding,  yes,  I  will  do  it,  and  under 
the  kind  of  legalistic  interpretation  of  Professor  Baron,  that  would 
be  voluntary. 

But  I  think  the  public  policv  issue  here  is,  do  we  want  to  con- 
struct a  system  under  which  tnousands  of  people  will  be  initiating 
their  own  death  in  circumstances  in  which  they  are  doing  so  be- 
cause of  the  pressures  that  have  been  created  around  them,  includ- 
ing the  pressures  from  the  family  and  from  the  physician? 

Mr.  Canady.  Ms.  Lee,  do  you  wish  to  comment  on  that? 

Ms.  Lee.  I  thought  I  might  speak  to  the  question  of  physician 
ethics.  I  think  you  referenced  the  physician's  duty  to  inform  indi- 
viduals when  they  are  considering  a  procedure  of  the  alternatives 
and  the  risks?  In  other  words,  obtaining  an  informed  consent  from 
a  patient  before  instituting  some  sort  of  procedure.  And  you  are 
right,  that  does  have  firm  grounding  in  professional  ethics,  and  it 
also  has  codification  in  most  States. 

In  Oregon  it  is  codified  in  a  statute  that  requires  that  physicians 
inform  individuals  that  there  are  alternatives  to  the  procedure  that 
they  are  suggesting.  So  if  a  physician  suggests  some  palliative  care 
procedure  Oregon  law  would  require  that  they  tell  the  patient  that 
there  are  alternatives.  And  then  if  the  patient  said,  "What  are  the 
alternatives?"  the  physician  has  the  duty  to  tell  the  patient  the  al- 
ternatives they  consiaer  reasonable. 

That  has  never  been  interpreted  to  mean  that  the  physician 
must  exhaustively  go  through  every  conceivable  alternative — ^for  in- 
stance, acupuncture,  homeopathy,  and  chiropractic  and  all  sorts  of 
things  that  physicians  don't  do  in  their  practices  that  others  might 
consider  an  alternative. 

In  Oregon  we  were  careful  to  maintain  a  strict  adherence  to  the 
right  of  providers  to  not  provide  the  service  if  they  chose  not  to, 
and  that  includes  not  bringing  it^  up  and  not  including  it  in  their 
alternatives. 

Mr.  Canady.  If,  pursuant  to  that  provision  of  Oregon  law,  they 
brought  up  the  availability  of  assisted  suicide,  based  on  your  ear- 
lier comment,  would  the  physician  who  brought  it  up  because  he 
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felt  constrained  to  do  so  not  be  given  the  advantage  of  safe  harbor 
under  the  Death  with  Dignity  Act? 

Ms.  Lee.  If  the  physician  brings  it  up,  he  or  she  would  not  attain 
the  immunities  under  the  Death  with  Dignity  Act. 

Mr.  Canady.  Mr.  Frank. 

Mr.  Frank.  Thank  you. 

Let  me  ask  Dr.  Krauthammer:  You  said  you  though i,  the  court — 
as  I  said,  I  don't  know  if  the  Oregon  decision  came  uj:'  when  I  was 
there.  Would  you  be  in  favor  of  overturning  that  district  court  deci- 
sion in  Oregon  and  living 

Dr.  Krauthammer.  If  you  heard  my  testimony,  you  would  have 
heard  me  say,  even  though  I  disagree  with  Oregoa  and  even 
though  I  believe  in  the  long  run,  I  suspect  there  will  be  a  lot  of 
pressure  in  the  legislatures  and  in  referendum 

Mr.  Frank.  You  would  be  for  overturning  the  decision? 

Dr.  Krauthammer.  It  is  decided  by  a  democratic 

Mr.  Frank.  You  misheard  my  question.  I  said,  would  you  be  for 
overturning  the  district  court  decision?  The  district  court  threw  out 
the  law,  as  I  understand  it,  in  Oregon.  You  would  bo  for  overturn- 
ing the  district  court  decision? 

Dr.  Krauthammer.  Threw  out  which  law,  Mr.  Fraiik?  ^ 

Mr.  Frank.  The  Oregon  law. 

Dr.  Krauthammer.  The  referendum,  you  mean? 

Mr.  Frank.  Yes.  As  I  understand  it,  and  maybe  I  tjot  the  facts 
wrong,  but  the  Federal  district  court  in  Oregon  suspe-ided  a  State- 
authorized — I  assume  you  would 

Dr.  Krauthammer.  I  personally  would  not  approve  of  that,  of 
overturning  it. 

Mr.  Frank  You  think  the  district  court  decision  should  be  over- 
turned? 

Dr.  Krauthammer.  My  position  is  consistent. 

Mr.  Frank.  I  am  glad  your  position  is  consistent,  but  forgive  me 
for  not — I  am  just  trying  to  ask  you  a  specific  question.  I  am  glad 
your  position  is  consistent.  That  is  not  my  major  focus  right  now. 
I  want  to  make  sure  we  understand  it.  We  have  had  a  misunder- 
standing of  terms.  You  would  be  for  overturning  that  district  court 
decision  in  Oregon? 

Mr.  Krauthammer.  For  the  decision  which  overturned  the  ref- 
erendum? Yes. 

Mr.  Frank.  As  I  read  your  testimony,  I  didn't  see  any  reference 
in  the  Oregon  law. 

Mr.  Kamisar.  The  Oregon  district  court  decision  has  been  over- 
turned by  the  ninth  circuit. 

Mr.  Frank.  I  understand  that,  but  the  ninth  circuit  is  not  before 
me  now,  but  the  witnesses  are,  and  I  would  like  to  ask  them.  The 
reason  I  say  that,  in  part,  was,  I  do  think  that  consistency  is  im- 
portant, let  me  say. 

I  didn't  rememoer  quite  as  much  outcry  about  judicial  inter- 
ference when  the  district  court  suspended  the  Oregon  law  in  which 
two  circuits  suspended  the  Washing^n  and  New  York  laws.  I  think 
there  may  be  consistency  when  people  are  asked,  but  I  think  intel- 
lectual consistency,  consistency  of  indignation 

Dr.  Krauthammer.  Don't  you  think  the  circuit  decision  has  a  lit- 
tle more  impact  than  a  district  court  decision? 
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Mr.  Frank.  I  know  that  it  does,  but  when  the  district  court  deci- 
sion came  first,  and  I  didn't  hear  that  outcry,  I  am  a  Httle — excuse 
me.  The  fact  is — ^you  have  been  testifying.  1  do  want  to  make  my 
point.  When  the  ai strict  court  decision  came  out  before  the  circuit 
court  decisions,  I  didn't  hear  anything. 

Now  it  is  true,  once  the  circuit  court  decisions  were  made,  they 
had  more  significance.  But  I  will  also  insist  that  a  district  court  de- 
cision that  has  been  made  has  more  significance  than  circuit  court 
decisions  that  have  not  been  made.  I  did  not  hear  any  great  outcry 
about  the  district  court  decisions.  And  I  do  want  to  say  now  it  is 
kind  of  hard  for  people  to  segment  that.  But  I  would  have  been 
more  reassured  about  the  consistency  of  the  commitment  to  prin- 
ciple if  I  heard  those — ^maybe  people  have  them.  If  someone  would 
send  them  to  me,  I  would  be  glad  to  receive  them. 

I  don't  remember  the  same  kind  of  criticism  of  judicial  inter- 
ference when  a  Federal  district  court  knocked  out  the  Oregon  law. 

Mr.  Kamisar.  Last  September  at  a  conference  held  in  Washing- 
ton, I  did — even  though  I  am  opposed  to  assisted  suicide,  I  did  criti- 
cize— and  it  is  written  up  in  an  issue  of  U.S.  Law  Week — I  did 
criticize  the  Oregon  district  court 

Mr.  Frank.  You  would  say  this  is  a  matter  that  should  not  be 
constitutionalized  one  way  or  the  other?  It  should  be  up  to  the  leg- 
islatures? 

Mr.  Kamisar.  That  is  right. 

Mr.  Frank.  Are  there  restrictions  on  what  the  legislature  can  do? 
Because  one  of  the  questions  Ms.  Coleman  asked — and  I  thought 
is  was  a  challenging  question  on  behalf  of  the  people  who  are  dis- 
abled— ^is  it  inherently  discriminatory  to  limit  this  right  to  people 
who  are  perceived  to  be  terribly  disabled?  If  there  was  a  right  of 
assisted  suicide,  are  we  logically  compelled?  If  a  legislature  did  it, 
would  there  be  an  equal  protection  argument  against  it  unless  they 
did  it  for  everybody? 

Ms.  Coleman's  arguments  seem  to  be,  if  you  in  fact  allowed  it 
only  for  people  who  were  physically  disabled  or  severely  physically 
disabled,  that  you — and  not  others — that  you  might  have  an  equal 
protection  problem.  That  hadn't  occurred  to  me  before. 

I  am  just  wondering.  Professor,  if  that  would  be  a  problem. 

Mr.  Kamisar.  That  was  the  theory  of  the  district  court  in  Oregon, 
that  it  only  singled  out  terminally  ill  people  and  therefore  it  put 
this — ^it  didfn't  provide  them  the  same  protection  against  coercion  to 
elect  assisted  suicide  that  other  people  had,  and  of  course  the  ninth 
circuit  said  it  is  a  benefit,  not  a  burden. 

Mr.  Canady.  The  gentleman  will  have  3  additional  minutes. 

Mr.  Kamisar.  I  think  her  main  point  is  this:  That  by  saying 

Mr.  Frank.  I  understand  her  main  point.  Let  me  say,  Professor, 
she  was  quite  explicit  and  clear. 

Mr.  IOj^isar.  You  are  asking  a  good  question.  There  has  been  al- 
most no  thinking  about  the  limits  on  legislation  of  the  other  way. 

Mr.  Frank.  Suppose  the  legislature  did  say,  if  you  want  to  com- 
mit suicide,  that  is  your  business,  and  in  fact  if  you  believe  in  the 
principle  that  anyone  had  a  right  to  commit  suicide  and  ask  for  the 
assistance  of  another,  someone  who  was  not  ill,  someone  who  was 
not  under  any  disability,  it  would  presumably  be  easier  to  meet  the 
coercion  argument. 
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What  about  if  a  statute  were  to  be  passed  that  said  anybody  who 
wants  to  can  commit  suicide  and  may,  if  clearly  es^ablished,  ask 
another  for  permission,  should  the  court  strike  that  do'Am? 

Let  me  ask  each  of  the  witnesses.  Nothing  is  pending  before  us. 
We  have  the  luxury  of  being  somewhat  expansive  in  looking  at  the 
implications  about  it. 

If  you  haven't  thought  about  it 

Ms.  Lee.  I  haven't  thought  about  it. 

Mr.  Kamisar.  I  think  it  would  be  an  unfortunate  statute.  I  would 
fight  against  it.  If  there  were  a  bill  that  said  mentally  competent 
people  who  persist  in  wanting  assisted  suicide  for  whritever  reason 
they  think  is  a  good  reason,  I  would  oppose  it.  But  /t  seems  that 
would  be  the  logical  followup,  the  ultimate  conclusion  where  the 
ninth  and  second  circuits  have  put  us  now. 

Mr.  Canady.  You  wouldn't  support  a  court  striking  that  down? 

Mr.  Kamisar.  No,  I  wouldn't. 

Mr.  Krauthammer.  It  is  the  logic  of  any  law  thai  peimits  as- 
sisted suicide  to  permit  it  to  any  rational  person  who  demands  it. 
Why  it  should  be  restricted  to  the  terminally  ill  seems  to  me  to  be 
sort  of  incomprehensible  to  me.  If  it  is  based  on  a  notion  of  auton- 
omy, why  do  the  terminally  ill  have  autonomy  and  not  the  be- 
reaved? 

Mr.  Kamisar.  It  is  limited  to  the  terminally  ill  because  assisted 
suicide  for  the  terminally  ill  has  the  most  support,  and  once  you 
establish  it  for  the  terminally  ill,  then  you  can  take  the  next  step. 

Mr.  Frank.  Professor  Baron. 

Mr.  Baron.  Thank  you. 

Well,  there  is  already  precedent  for  this.  Indeed,  initially  the 
right  to  refuse  treatment  was,  by  most  statutes,  restricted  to  the 
terminally  ill.  The  same  with  many  of  the  first  decisions.  But  it 
seems  to  me  it  makes  a  tremendous  amount  of  sense  to  start  on 
that  basis. 

I  am  as  worried  as  everyone  else  about  discrimination  here,  but 
the  fact  is  that  one  person  s  slippery  slope  is  another  person's  com- 
mon law  development.  The  law  has  always  seen  a  tremendous 
amount  of  wisdom,  whether  it  is  developing  law  through  the  courts 
or  through  the  legislatures,  with  taking  one  step  at  a  time. 

The  thing  I  think  is  most  ridiculous  about  Judge  Hogan's  opinion 
in  Lee  v.  Oregon,  which  is  the  court  opinion  you  nave  been  talking 
about,  is  that  it  is  the  terminally  ill  who  are  asking  for  this  legisla- 
tion. It  is  those  of  us  who  are  worried  about  what  is  ^oing  to  hap- 
pen to  us  when  we  are  terminally  ill  who  are  asking  tor  this  legis- 
lation. It  is  not  the  rest  of  us  who  are  trying  to  take  advantage  of 
the  terminally  ill,  it  is  the  terminally  ill  who  are  asking  for  the 
right  to  make  their  own  decision.  When  other  people  ask  for  that 
same  right,  we  can  respond  to  it  then. 

Mr.  Canady.  The  gentleman's  time  has  expired.  The  gentleman 
has  1  additional  minute. 

Mr.  ROSENBLUM.  I  find  the  entire  presupposition  here  of  vol- 
untary behavior  on  the  part  of  the  terminally  ill  a  very  difficult  and 
inappropriate  supposition  to  make. 

The  common  law  has  traditionallv  recognized  that  actions  which 
are  taken  imder  duress  are  not  voluntary  actions,  and  in  most  of 
the  cases  that  we  are  dealing  with  in  cases  where  people  who  are 
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terminally  ill,  we  are  dealing  with  people  who  are  responding  to 
duress.  They  are  not  engaged  in  the  normal  activities  of  lifetime 
which  we  could  label  as  voluntary. 

May  I  iust  respond  very  quickly? 

I  think  it  makes  sense  from  a  policy  perspective  and  also  an 
equal  protection  argument.  The  State's  interest  in  preserving  life 
is  a  strong  one,  and  I  don't  bicker  with  that  at  all.  However,  the 
State's  interest  in  preserving  life  diminishes  with  the  terminally  ill. 

Mr.  Frank.  Would  you  therefore  rule  that  across  the  board  with 
regard  to  people  who  are  terminally  ill?  Should  we  then  assume 
they  have  no  autonomy  in  any  decision  they  make? 

Mr.  RosENBLUM.  I  mav  be  one  who  respects  autonomy  but  cer- 
tainly not  in  regard  to  taxing  life. 

Mr.  Frank.  You  already  said  that.  I  am  talking  about — that  is 
not  what  you  said.  You  said  they  are  under  duress  and  therefore 
they  have  no  autonomy.  It  seems  your  argument  goes  too  far  and 
deprives  them  of  any  autonomy.  They  then  become — ^you  make 
them  nonpersons. 

Mr.  RosENBLUM.  I  would  differ  with  you. 

Mr.  Canady.  The  gentleman's  time  has  expired. 

Professor,  I  will  yield  to  you  if  you  wish  to  follow  up  on  that. 

Mr.  ROSENBLUM.  With  all  respect,  Congressman,  I  think  there  is 
a  vast  difference  between  a  decision  to  take  one's  life  and  the  ordi- 
nary decision  with  regard  to,  say,  pa3dng  a  bill  or  not  paying  a  bill. 

Mr.  Frank.  There  is  a  difference  as  to  whether  or  not  you  have 
autonomy,  though.  If  you  are  dying,  you  might  decide  you  nave  less 
need  to  pay  the  bill. 

Mr.  Canady.  I  am  going  to  recognize  Mr.  Hyde. 

Mr.  Hyde.  Thank  you  very  much,  Mr.  Chairman. 

Professor  Baron,  you  read  a  letter  that  you  received  from  some- 
body. It  was  a  fascinating  letter.  It  was  kind  of  hard-hitting  and 
made  some  strong  points. 

I  have  a  letter,  now  that  we  are  into  reading  letters,  I  would  like 
to  resud  to  you.  It  is  far  from  a  hard-hitting  letter;  it  is  kind  of  soft. 
It  is  dated  October  30,  1995,  and  it  was  addressed  to  our  chairman, 
Charles  Canady,  and  it  is  fVom  Oak  Park,  IL,  an  area  I  used  to  rep- 
resent. They  reapportioned  me  out  of  there,  but  it  is  a  great  section 
of  the  Chicago  area,  and  it  says: 

Dear  Congressman  Canady:  Opponents  of  H.R.  1833,  the  Partial  Birth  Abortion 
Ban  Act,  claim  that  partial  birth  abortion  is  justifiable  when  performed  on  babies 
with  disabilities.  Please  consider  the  personal  experience  of  our  family  as  you  debate 
H.R.  1333  on  the  floor  of  the  House.  In  June  1993  I  was  5  months  along,  carndng 
twins.  My  husband  and  I  were  notified  that  one  of  the  twins,  our  daughter  Mapr, 
suffered  from  a  severe  neural  tube  defect,  that  Mary's  prognosis  for  lue  was  slim 
and  her  chance  at  normal  development  nonexistent.  Her  severe  abnormality  com- 
pUcated  the  twin  pregnancy,  and  specialists  encouraged  amniocentesis  in  Mary's 
abortion,  thou^  entitled  to  live  out  her  allotted  time  without  being  assaulted  bv 
instruments  or  chemicals.  When  it  became  clear  that  Mary,  whose  brain  had  devel- 
oped outside  of  her  skull,  an  ancipitalencephalocele,  would  not  survive  normal  labor, 
we  opted  for  a  Cesarean  delivery. 

Bom  December  13,  1993,  a  minute  after  her  healthy  big  brother,  Will,  Mary  hved 
6  hours  cradled  peacefully  in  her  father's  arms.  She  was  with  us  long  enough  to 
greet  her  grandparents  and  our  close  friends.  She  also  gave  a  special  gift  to  other 
children,  the  gift  of  life.  On  the  day  of  her  funeral,  we  received  a  letter  from  the 
Regional  Organ  Bank  of  Illinois.  Our  daughter's  heart  valves  were  a  match  for  two 
Chicago  infants  critically  ill  at  the  time  ofMary's  death.  We  have  learned  that  even 
an  encephalic  baby  can  give  life  or  sight  or  strength  to  others.  The  death  of  a  child 
is  the  most  tragic  experience  many  of  us  will  ever  face.  As  parents,  we  can  do  only 
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what  we  can — ensure  that  our  children  do  not  sufler.  As  we  now  know,  when  their 
natural  time  comes,  it  can  be  comfortable  that  their  short  life  has  become  a  gift  to 
others.  Our  daughter,  living  less  than  a  day,  saved  the  lives  of  two  other  children. 
Which  of  us,  even  after  decades  of  living,  can  make  the  same  claim? 

For  the  apropos  perhaps  of  what  we  are  talking  about  but  on  the 
value  of  life  and  good  coming  out  of  great  tragedy,  I  think  it  is 
worth  noting.  And  so  I  have  one  question  for  Ms.  Lee. 

Cost  is  a  huge  concern,  as  we  know,  in  medicine,  and  many  peo- 
ple fear  that  suicide  is  going  to  become  a  cheap  alternative  for  con- 
tinued treatment  for  the  terminally  ill. 

Now  you  were  a  driving  force  to  make  Oregon  the  first  State  to 
ration  health  care  on  the  basis  of  cost-effectiveness.  You  are  also 
the  vice  president  of  a  successful  HMO. 

On  December  6,  1994,  in  an  article  in  the  Statesman  Journal, 
you  reported  that  State  funding  of  assisted  suicide,  quote,  "would 
meet  a  need  without  further  burdening  the  medical  system  that  al- 
ready labored  under  huge  costs,"  closed  quote.  You  said,  "it's  not 
as  though  this  is  a  big  ticket  item.  The  writing  of  a  prescription 
is  not  expensive." 

From  the  perspective  of  cost  management  then,  would  you  say 
assisted  suicide  is  an  inexpensive  substitute  for  skilled  pain  man- 
agement and  costly  extended  care? 

Ms.  Lee.  Mr,  Hyde,  I  think  that  the  audience  will  miss  the 
thrust  of  the  article  from  those  quotations  that  were  in  error  and 
taken  out  of  context. 

The  thrust  of  the  article  is  that  I  do  have  grave  concerns  about 
cost  cutting  in  managed  care  organizations,  HMO's  and  others.  I 
have  the  most  grave  concerns  when  it  comes  to  procedures  that  are 
potentially  curative  and  are  at  great  cost  to  the  organization.  So  for 
instance,  early 

Mr.  Canady,  The  gentleman  will  have  3  additional  minutes. 

Ms.  Lee.  Early  in  the  treatment  of  potentially  fatal  disease,  I  feel 
that  a  managed  care  organization  may  deter  or  have  subtle  incen- 
tives not  to  choose  very  expensive  procedures  such  as  bone  marrow 
transplants  or  bioengineered  drugs  in  favor  of  less  aggressive  and 
more  conservative  therapies  that  may  not  have  the  same  opportu- 
nities for  cure. 

Those  are  big  tickets  items.  That  is  what  I  meant  by  that.  Those 
are  big  ticket  items  that  physicians  might  actually  notice  in  their 
withholds  and  bonuses  when  it  came  Christmastime. 

However,  the  patients  that  we  are  talking  about  are  people  who 
have  already  exhausted  all  of  their  potentially  curative  therapies. 
The  vast  expense  of  their  disease  treatment  is  already  over.  They 
are  at  the  point  of  being  in  hospice  and  other  palliative  care  modal- 
ities that  are  very,  very  cost-effective.  They  are  not  expensive. 

The  choice  between  assisted  dying  and  another  week  of  hospice 
is  not  something  that  the  physician  is  going  to  notice  in  the  with- 
hold and  in  the  amovmt  of  incentive  that  he  or  she  receives.  There- 
fore, I  have  a  lot  less  concern  about  how  the  incentives  fall  out 
there  than  how  they  do  earlier  in  the  treatment. 

Mr.  Hyde.  Well,  I  have  to  leave,  and  I  will  come  back,  Mr.  Chair- 
man. I  have  to  speak  with  some  people  downstairs. 

I  visit  a  nursing  home  every  week,  and  it  is  like  a  dash  of  cold 
water  in  my  face.  I  see  these  people,  who  are  two  points  or  two 
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steps  from  being  vegetative,  lining  up  for  their  meal.  That  is  all 
they  have  to  look  forward  to  in  life,  and  I  have  never — I  never  be- 
come callous  to  it. 

I  can  see  if  this  becomes  a  way  of  life,  the  pressures  to  get  rid 
of  those  people  that  will  make — ^frankly,  make  Hitler  look  like  a 
piker.  That  is  my  personal  feeling. 

I  think  the  cost  element — we  Republicans  are  viewed  as  number 
crunchers  lacking  vision  and  compassion.  I  see  the  ar^ment,  and 
it  is  not  a  crazy  argument,  that  cost  is  a  factor,  and  it  is.  Microsur- 
gery of  a  cerebral  aneurysm  is  very  costly,  cheaper  to  let  the  person 
die.  But,  boy,  that  moves  us  toward  a  culture  of  death.  That  moves 
us  toward  an  acceptance  of  an  option  that  I  hate  to  see  us  move 
towards,  and  that  is  just  my  own  feeling. 

Professor  Kamisar. 

Mr.  Kamisar.  Yes,  I  think  there  is  one  comment  that  Mr.  Early 
made  that  everybody  in  this  panel  would  agree  with — repeal  Fed- 
eral drug  laws  that  prevent  patients  from  getting  adequate  pain 
medications  when  they  become  terminally  ill. 

Those  of  us  who  are  opposed  to  assisted  suicide  have  to  do  more 
than  just  oppose  it,  and  it  seems  to  me  that  one  of  the  hm  reasons 
that  people  want  that  option  is,  they  feel  they  are  sunering  too 
much,  and  so  forth. 

^out  the  letter  generally,  it  is  a  very  powerful  letter,  and  I  don't 
want  to  seem  insensitive.  All  I  can  say  is,  we  can  all  tell  stories. 
Herbert  Hendin  can  tell  stories  the  other  way;  I  can  tell  stories  the 
other  way.  We  are  not  going  to  decide — we  shouldn't  decide  public 
policy  by  anecdotes.  We  shouldn't  decide  public  policy  by  very  com- 
pelling, exceptional  cases. 

Mr.  Hyde.  What  we  learn  about  the  value  of  life  and  those  of  us 
old-fashioned  enough  to  still  use  the  phrase  "sanctity  of  life"  some- 
times from  these  anecdotes. 

I  agree  with  you,  policy  should  not  be  anecdotal.  I  agree  with  you 
completely. 

Mr.  Kamisar.  I  think  more  powerful  than  any  one  letter  is  the 
finding  that  90  percent  of  people  who  commit  suicide  do  so  while 
they  have  a  diagnosable  psychiatric  illness,  and  that  is  equally  true 
in  the  suicides  among  the  elderly. 

The  suicidologists — ^the  people  who  study  why  people  commit  sui- 
cide, people  like  Herbert  Hendin — most  of  them  are  against  legaliz- 
ing assisted  suicide.  They  are  not  religious,  they  are  not  "in  the 
Pope's  pocket,"  they  are  doing  it  for  nonreligious  reasons.  It  seems 
to  me  tnat  is  a  very  serious  mctor  to  take  into  account.  They  know 
more  about  this  subject  than  anybody  else. 

Mr.  Hyde.  Mv  time  is  up.  I  have  lots  of  questions  about  surro- 
gates, about  wnat  happens  to  the  autonomy  of  the  patient  who 
can't  express  his  or  her  views  because  they  have  been  unconscious, 
and  a  surrogate  deciding  a  patient  should  die,  for  whatever  rea- 
sons. 

I  think  this  is  a  whole  field  we  could  spend  a  day  on,  Mr.  Chair- 
man, but  my  time  is  up,  and  before  I  leave,  I  just  want  to  say  it 
has  been — ^this  is  a  great  panel.  It  has  been  a  great  subject,  and 
we  could  do  a  lot  more  of  these. 

Thank  you. 

Mr.  Canady.  Thank  you. 
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I  do  wish  we  had  time  for  a  second  round  of  questions  for  this 
panel.  Your  testimony  has  been  very  helpful,  and  there  are  ques- 
tions I  would  like  to  explore  further.  Unfortunately,  time  does  not 
permit.  We  have  to  move  on  to  the  third  panel. 

I  want  to  thank  each  of  you  for  your  very  valuable  testimony, 
and  I  would  like  to  ask  the  members  of  the  third  panel  to  come  for- 
ward and  take  your  seats. 

Mr.  Canady.  I  will  proceed  with  the  introductions  of  the  wit- 
nesses on  our  final  panel  today.  The  first  witness  on  the  final  panel 
this  afternoon  is  Dr.  Lonnie  Bristow.  Dr.  Bristow  practices  internal 
medicine  in  San  Pablo,  CA,  He  currently  serves  as  the  president 
of  the  American  Medical  Association.  He  will  be  presenting  the 
AMA's  position  on  physician-assisted  suicide. 

Following  Dr.  Bristow  will  be  Bishop  John  Shelby  Spong.  Bishop 
Spong  was  ordained  into  the  Episcopal  Church  in  1976  and  since 
served  in  several  parishes. 

Following  Bishop  Spong,  we  will  hear  from  Dr.  Leon  Kass.  Dr. 
Kass  is  the  Addie  Clark  Harding  Professor  in  the  College  and  the 
Committee  on  Social  Thought  at  the  University  of  Chicago.  He  has 
written  extensively  on  biomedical  ethics  and  the  ethics  of  everyday 
life,  with  special  attention  to  issues  surrounding  the  beginning  and 
end  of  life  as  well  as  the  ethical  character  of  the  medical  profes- 
sion. 

Next  to  testify  will  be  Roy  Torscano.  Mr.  Torscano  will  show  a 
videotape  of  Dr.  Albert  Rosen.  Dr.  Rosen  is  suffering  from  terminal 
cancer  and  believes  he  has  only  a  few  months  to  live. 

Our  final  witness  today  is  Dr.  Carlos  Gomez.  Dr.  Gomez  is  cur- 
rently an  assistant  professor  of  medicine  at  the  University  of  Vir- 
^nia  School  of  Medicine  and  has  written  a  book  entitled,  "Regulat- 
ing Death:  Euthanasia  and  the  Case  of  the  Netherlands  and  Proto- 
cols for  the  Use  of  Life-Sustaining  Treatments." 

I  want  to  thank  each  of  you  for  being  with  us  here  this  afternoon. 
Without  objection,  your  complete  statements  will  be  made  a  part  of 
the  record.  I  would  ask  that  you  summarize  your  testimony  in  5 
minutes.  We  have  not  honored  the  5-minute  rule  earlier  today.  I 
would  encourage  each  of  you  to  try  to  stay  as  close  as  possible. 
Some  of  the  witnesses  may  have  other  engagements  shortly. 

Again,  thank  you  for  being  with  us. 

Dr.  Bristow,  please  commence. 

STATEMENT  OF  LONNIE  L.  BRISTOW,  M.D.,  PRESIDENT, 
AMERICAN  MEDICAL  ASSOCIATION 

Dr.  Bristow.  My  name  is  Lonnie  Bristow,  M.D.  I  practice  inter- 
nal medicine  in  San  Pablo,  CA,  and  I  also  serve  as  president  of  the 
American  Medical  Association. 

Mr.  Chairman  and  members  of  the  committee,  for  nearly  25  cen- 
turies physicians  have  vowed  to  give  no  deadly  drug  if  asked  for 
it  nor  make  a  suggestion  to  this  effect.  What  has  changed  then  that 
there  should  be  this  attempt  to  make  assisted  suicide  an  accepted 
practice  of  medicine? 

Physical  pain  hasn't  really  changed  over  time,  but  our  perception 
and  needs  at  the  end  of  life  have  changed.  Advances  in  medicine 
and  technology  allow  us  to  intervene  positively  in  the  dying  process 
as  we  never  nave  before.  In  this  high-tech  environment,  we  have 
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to  find  ways  to  give  care  that  is  both  compassionate  and  meets  the 
individual  needs  of  the  patient.  Calls  for  legalization  of  physician- 
assisted  suicide  point  to  a  public  perception  that  these  needs  are 
not  being  met  by  the  current  health  care  system  and  society  in  gen- 
eral. 

It  is  this  issue,  how  to  provide  quality  care  at  the  end  of  life, 
which  the  AMA  believes  should  be  our  legitimate  focus.  Let  me  be 
clear  in  this.  The  AMA  believes  that  physician-assisted  suicide  is 
unethical  and  fiindamentally  inconsistent  with  the  pledge  physi- 
cians make  to  devote  themselves  to  healing  and  to  life. 

Physicians  also  have  an  ethical  responsibility  to  relieve  pain  and 
respect  their  patient's  wishes  regarding  care.  It  is  when  tnese  du- 
ties converge  at  the  bedside  of  a  seriously  or  terminally  ill  patient 
that  physicians  are  torn. 

The  AMA  believes  that  these  ethical  duties  require  physicians  to 
respond  aggressively  to  the  needs  of  patients  at  the  end  of  life  with 
adequate  pain  control,  emotional  support,  comfort  care,  respect  for 
patient  autonomy,  and  good  communications. 

Efforts  are  necessary  to  better  educate  physicians  in  the  areas  of 
pain  management  and  effective  end-of-life  care.  Patient  education 
is  the  other  essential  component  of  effective  outreach. 

Our  goal  is  to  minimize  the  circumstances  which  might  lead  a 
patient  to  request  physician-assisted  suicide,  such  as  inadequate 
social  support,  the  perceived  burden  to  family  and  friends,  clinical 
depression,  loss  of  self-esteem,  and  the  fear  of  living  with  chronic 
unrelieved  pain. 

AMA  takes  seriously  its  role  as  a  leader  in  issues  of  medical  and 
professional  ethics.  The  AMA's  "code  of  ethics"  serves  as  the  profes- 
sion's defining  document  as  to  what  is  right  versus  what  is  wrong 
in  medical  practice,  and  such  issues  are  critical  to  our  professional- 
ism and  our  role  as  healers.  My  primary  obligation  as  a  physician 
is  to  first  be  an  advocate  for  m^  patient.  If  my  patient  is  under- 
standably apprehensive  or  afraid  of  his  or  her  own  mortality,  I 
need  to  provide  information,  support  and  comfort,  not  help  them 
avoid  the  issues  of  death. 

Proponents  of  assisted  suicide  cite  a  fear  of  prolonged  suffering 
and  unmanageable  pain  to  support  their  position.  However,  recent 
studies  indicate  that  patients  who  request  physician-assisted  sui- 
cide are  rarely  suffering  intractable  pain.  In  patients  for  whom  in- 
tractable pain  is  the  issue,  a  physician  may  too  often  be  reluctant 
to  prescribe  adequate  pain  medication  partially  out  of  fear  of  un- 
justified criminal  prosecution.  In  some  instances  administration  of 
adequate  pain  medication  will  have  the  secondary  effect  of  sup- 
pressing respiration,  thereby  hastening  death,  and  that  is  referred 
to  as  the  "double  effect." 

The  distinction  between  this  action  and  assisted  suicide  is  cru- 
cial. If  there  are  no  alternatives  but  to  increase  the  risk  of  death 
in  order  to  provide  comfort,  the  physician  ethically  may  and  should 
exercise  that  option.  In  this  circumstance,  the  physician's  clinical 
decision  is  guided  by  the  intent  to  provide  pain  relief  rather  than 
an  intent  to  cause  death. 

The  distinction  between  withholding  or  withdrawing  treatment 
and  providing  assistance  in  suicide  is  critical.  One  allows  death  to 
proceed  naturally,  with  the  underlying  disease  being  the  cause  of 
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death.  The  other  requires  action  to  cause  death,  independent  from 
the  disease  process. 

The  AMA  is  uniquely  capable  of  educating  physicians  and  the 
public  as  to  end-of-life  care  issues.  We  are  currently  designing  a 
comprehensive  physician  education  outreach  to  instruct  physicians 
both  in  conducting  advanced  care  planning  and  managing  pallia- 
tive care  with  their  patients.  We  are  particularly  concerned  with 
enabling  physicians  to  support  patient  autonomy,  providing  pa- 
tients with  sufficient  facts  to  make  informed  decisions  regarding 
their  end-of-life  treatment. 

Last  October,  the  AMA  jointly  published  a  booklet  with  the 
American  Bar  Association  and  the  AARP  entitled,  "Shaping  Your 
Health  Care  Future."  This  gives  information  about  advanced  care 
planning  and  also  a  portable  model  advanced  directive  for  physi- 
cians and  patients. 

In  conclusion,  Mr.  Chairman,  the  movement  to  legalize  physi- 
cian-assisted suicide  is  not  a  victory  for  personal  rights.  It  is  really 
a  sign  of  society's  failure  to  address  the  complex  issues  raised  at 
the  end  of  life  for  patients  in  need.  We  have  the  tools  to  effectively 
manage  end-of-life  pain,  and  to  offer  terminally  ill  patients  dignity, 
and  to  add  value  to  their  remaining  time.  Our  response  should  be 
a  better  informed  medical  profession  and  public  working  together 
to  preserve  fundamental  human  values  at  end  of  life. 

Thank  you,  Mr.  Chairman. 

Mr.  Canady.  Thank  you  Dr.  Bristow. 

[The  prepared  statement  of  Dr.  Bristow  follows:] 
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Prepared  Statement  of  Lonnie  R.  Bristow,  M.D.,  President,  American 

Medical  Association 

My  name  is  Lonnie  R.  Bristow,  MD.  I  practice  internal  medicine  in  San  Pablo.  California,  and 
I  also  serve  as  President  of  the  American  Medical  Association  (AMA).  On  behalf  of  the  AMA, 
I  appreciate  the  opportunity  to  present  our  views  on  physician-assisted  suicide  to  this 
Subcommittee. 

For  nearly  2.500  years,  physicians  have  vowed  to  "give  no  deadly  drug  if  asked  for  it.  [nor]  make 
a  suggestion  to  this  effect."  What  has  changed,  that  there  should  be  this  attempt  to  make 
"assisted  suicide"  an  accepted  practice  of  medicine?  Certainly  the  experience  of  physical  pain 
has  not  changed  over  time.  Yet  the  blessings  of  medical  research  and  technology  present  their 
own  new  challenges,  as  our  ability  to  delay  or  draw  out  the  dying  process  alters  our  perceptions 
and  needs. 
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Our  efforts  in  this  new  paradigm  must  recognize  the  importance  of  care  that  relieves  pain, 
sup]X>rts  family  and  relationships,  enhances  functioning,  and  respects  spiritual  needs.  Calls  for 
legalization  of  physician-assisted  suicide  point  to  a  public  perception  that  these  needs  are  not 
being  met  by  the  current  health  care  system.  In  addition,  society  has  not  met  its  responsibility 
to  plan  adequately  for  end-of-life  care.  It  is  this  issue  —  how  to  provide  quality  care  at  the  end 
of  life  ~  which  the  AMA  believes  should  be  our  legitimate  focus. 

The  AMA  believes  that  physician-assisted  suicide  is  imethical  and  fundamentally  inconsistent  with 
the  pledge  physicians  make  to  devote  themselves  to  healing  and  to  life.  Laws  that  sanction 
physician-assisted  suicide  imdermine  the  foundation  of  the  patient-physician  relationship  that  is 
grounded  in  the  patient's  trust  that  the  physician  is  working  wholeheartedly  for  the  patient's 
health  and  welfare.  The  multidisciplinary  members  of  the  New  York  State  Task  Force  on  Life 
and  the  Law  concur  in  this  belief,  writing  that  "physician-assisted  suicide  and  euthanasia  violate 
values  that  are  fundamental  to  the  practice  of  medicine  and  the  patient-physician  relationship." 

Yet  physicians  also  have  an  ethical  responsibility  to  relieve  pain  and  to  respect  their  patient" s 
wishes  regarding  care,  and  it  is  when  these  duties  converge  at  the  bedside  of  a  seriously  or 
terminally  ill  patient  that  physicians  are  torn. 

The  AMA  believes  that  these  additional  ethical  duties  require  physicians  to  respond  aggressively 
to  the  needs  of  the  patients  at  the  end  of  life  with  adequate  pain  control,  emotional  support, 
comfort  care,  respect  for  patient  autonomy  and  good  communications. 
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Further  efforts  are  necessary  to  better  educate  physicians  in  the  areas  of  pain  management  and 
effective  end-of-life  care.  Patient  education  is  the  other  essential  component  of  an  effective 
outreach  to  minimize  the  circumstances  which  might  lead  to  a  patient's  request  for  physician- 
assisted  suicide:  inadequate  social  support;  the  perceived  burden  to  family  and  friends;  clinical 
depression;  hopelessness;  loss  of  self-esteem;  and  the  fear  of  living  with  chronic,  unrelieved  pain. 

ETHICAL  CONSIDERATIONS 

Phvsicians'  Fundamental  Obligation:  The  physician's  primary  obligation  is  to  advocate  for  the 
individual  patient.  At  the  end  of  life,  this  means  the  physician  must  strive  to  understand  the 
various  existential,  psychological,  and  physiological  factors  that  play  out  over  the  course  of 
terminal  illness  and  must  help  the  patient  cope  with  each  of  them.  Patients  who  are 
understandably  apprehensive  or  afraid  of  their  own  mortality  need  support  and  comforting,  not 
a  prescription  to  help  them  avoid  the  issues  of  death.  Patients  who  believe  sudden  and 
"controlled"  death  would  protect  them  from  the  perceived  indignities  of  prolonged  deterioration 
and  terminal  illness  must  receive  social  support  as  well  as  the  support  of  the  profession  to  work 
through  these  issues.  Providing  assisted  suicide  would  breach  the  ethical  means  of  medicine  to 
safeguard  patients'  dignity  and  independence. 

Pain  Management  and  the  Doctrine  of  Double  Effect:  Many  proponents  of  assisted  suicide  cite 
a  fear  of  prolonged  suffering  and  unmanageable  pain  as  support  for  their  position.  For  most 
patients,  advancements  in  palliative  care  can  adequately  control  pain  through  oral  medications. 
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nerve  blocks  or  radiotherapy.  We  all  recognize,  however,  that  there  are  patients  whose  intractable 
pain  cannot  be  relieved  by  treating  the  area,  organ  or  system  perceived  as  the  source  of  the  pain. 
For  patients  for  whom  pain  cannot  be  controlled  by  other  means,  it  is  ethically  permissible  for 
physicians  to  administer  sufficient  levels  of  controlled  substances  to  ease  pain,  even  if  the 
patient's  risk  of  addiction  or  death  is  increased. 

The  failure  of  most  states  to  expressly  permit  this  practice  has  generated  reluctance  among 
physicians  to  prescribe  adequate  pain  medication.  Additional  uncertainty  is  produced  by  the 
potential  for  legal  action  against  the  physician  when  controlled  substances  are  prescribed  in  large 
amounts  to  treat  patients  with  intractable  pain.  This  uncertainty  chills  physicians'  ability  to 
effectively  control  their  terminally  ill  patients'  pain  and  suffering  through  the  appropriate 
prescription  and  administration  of  opiates  and  other  controlled  substances.  In  this  area,  states 
such  as  California  and  Texas  have  developed  clear  legislative  guidance  that  resolves  these 
concerns  for  most  physicians.  The  AMA  is  developing  similarly  structured  model  legislation  for 
state  medical  societies  to  pursue  with  their  state  legislatures  and  medical  licensing  boards. 

In  some  instances,  administration  of  adequate  pain  medication  will  have  the  secondary  effect  of 
suppressing  the  respiration  of  the  patient,  thereby  hastening  death.  This  is  commonly  referred 
to  as  the  "double  effect."  The  distinction  between  this  action  and  assisted  suicide  is  crucial.  The 
physician  has  an  obligation  to  provide  for  the  comfort  of  the  patient.  If  there  are  no  alternatives 
but  to  increase  the  risk  of  death  in  order  to  provide  that  comfort,  the  physician  is  ethically 
permitted  to  exercise  that  option.  In  this  circumstance,  the  physician's  clinical  decision  is  guided 
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by  the  intent  to  provide  pain  relief,  rather  than  an  intent  to  cause  death.  This  distinguishes  the 
ethical  use  of  palliative  care  medications  from  the  unethical  application  of  medical  skills  to  cause 
death. 

Distinction  Between  Withholding  or  Withdrawing  Treatment  and  Assisted  Suicide:  Some 
participants  in  the  debate  about  assisted  suicide  see  no  meaningful  distinction  between 
withholding  or  withdrawing  treatment  and  providing  assistance  in  suicide.  They  argue  that  the 
results  of  each  action  are  the  same  and  therefore  the  acts  themselves  carry  equal  moral  status. 
This  argument  largely  ignores  the  distinction  between  act  and  omission  in  the  circumstances  of 
terminal  care  and  does  not  address  many  of  the  principles  that  underlie  the  right  of  patients  to 
refuse  the  continuation  of  medical  care  and  the  duty  of  physicians  to  exercise  their  best  clinical 
judgment. 

Specifically,  proponents  who  voice  this  line  of  reasoning  fail  to  recognize  the  crucial  difference 
between  a  patient's  right  to  refuse  unwanted  medical  treatment  and  any  proposed  right  to  receive 
medical  intervention  which  would  cause  death.  Withholding  or  withdrawing  treatment  allows 
death  to  proceed  naturally,  with  the  underlying  disease  being  the  cause  of  death.  Assisted  suicide, 
on  the  other  hand,  requires  action  to  cause  death,  independent  from  the  disease  process. 

The  "Slippery  Slope":  Physician-assisted  suicide  raises  troubling  and  insurmountable  "slippery 
slope"  problems.  Despite  attempts  by  some,  it  is  difficult  to  imagine  adequate  safeguards  which 
could  effectively  guarantee  that  patients"  decisions  to  request  assisted  suicide  were  unambivalent. 
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informed  and  free  of  coercion. 

A  policy  allowing  assisted  suicide  could  also  result  in  the  victimization  of  poor  and 
disenfranchised  populations  who  may  have  greater  financial  burdens  and  social  burdens  which 
could  be  "relieved"  by  hastening  death.  As  reported  two  years  ago  by  the  New  York  State  Task 
Force  on  Life  and  the  Law  (composed  of  bioethicists,  lawyers,  clergy  and  state  health  officials), 
"[a]ssisted  suicide  and  euthanasia  will  be  practiced  through  the  prism  of  social  inequality  and 
prejudice  that  characterizes  the  delivery  of  services  in  all  segments  of  society,  including  health 
care." 

Recent  studies  docimienting  reasons  for  patient  requests  for  physician-assisted  suicide  speak  to 
our  "slippery  slope"  concerns.  Patients  were  rarely  suffering  intractable  pain.  Rather,  they  cited 
fears  of  losing  control,  being  a  burden,  being  dependent  on  others  for  personal  care  and  loss  of 
dignity  often  associated  with  end-stage  disease. 

The  Case  of  the  Netherlands:  While  euthanasia  and  assisted  suicide  are  not  legal  in  the 
Netherlands,  comprehensive  guidelines  have  been  established  which  allow  physicians  to  avoid 
prosecution  for  the  practice.  Despite  this  environment,  Dutch  physicians  have  become  uneasy 
about  their  active  role  in  euthanasia,  prompting  the  Royal  Dutch  Medical  Association  to  revise 
its  recommendations  on  the  practice. 
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Findings  of  more  than  1 ,000  cases  of  involuntary  euthanasia  in  the  Netherlands  should  raise 
hackles  in  the  United  States,  particularly  given  the  stark  societal  differences  between  the  two 
countries.  Health  coverage  is  universal  in  the  Netherlands,  the  prevalence  of  long-term  patient- 
physician  relationships  is  greater  and  social  supports  are  more  comprehensive.  The  inequities  in 
the  American  healthcare  system,  where  the  majority  of  patients  who  request  physician-assisted 
suicide  cite  financial  burden  as  a  motive,  make  the  practice  of  physician-assisted  suicide  all  the 
more  unjustifiable.  No  other  country  in  the  world,  including  the  Netherlands,  has  legalized 
assisted  suicide  or  euthanasia.  This  is  one  movement  in  which  the  United  States  should  not  be 
a  "leader." 

EDUCATING  PHYSICIANS  AND  PATIENTS 

At  its  last  meeting  in  December  of  1995,  the  AMA  House  of  Delegates  adopted  recommendations 
from  a  report  issued  by  its  Task  Force  on  Quality  Care  at  the  End  of  Life  (see  appendix).  The 
report  identified  issues  involved  with  care  of  the  dying,  including  the  need  to  develop  a  definition 
of  "futility,"  provision  of  optimal  palliative  care,  legislation  ensuring  access  to  hospice  benefits, 
and  the  importance  of  advance  care  planning  as  a  part  of  standard  medical  care.  Based  on  the 
report's  recommendations,  the  AMA  is  coordinating  its  current  efforts  and  developing  a 
comprehensive  physician  and  patient  education  outreach  campaign  regarding  quality  of  care  at 
the  end  of  life. 
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The  AMA  is  uniquely  capable  of  educating  physicians  and  other  caregivers,  legislators,  jurists, 
and  the  general  public  as  to  end  of  life  care  issues.  Recognizing  the  profession's  desire  to 
structure  discussions  of  end-of-life  care  and  maintain  an  active  and  improved  role  in  the  care  of 
dying  patients,  the  AMA  is  currently  designing  a  comprehensive  physician  education  outreach  to 
instruct  physicians  in  conducting  advance  care  planning  and  managing  palliative  care  with  their 
patients.  In  fostering  such  communication,  the  AMA  is  particularly  concerned  with  enabling 
physicians  to  support  patient  autonomy,  providing  patients  with  sufficient  background  and  support 
to  make  informed  decisions  regarding  their  end-of-life  treatment. 

In  October  of  1995,  the  AMA,  with  the  American  Bar  Association  (ABA)  and  the  American 
Association  or  Retired  Persons  (AARP),  jointly  published  the  booklet  "Shaping  Your  Health  Care 
Future."  which  offers  information  about  advance  care  plaiming  and  a  portable  model  advance 
directive  for  physicians  and  their  patients.  The  guide  also  provides  explicit  instructions  for 
including  expressed  wishes  in  the  patient's  record  to  ensure  that  they  will  be  honored.  A  copy 
accompanies  this  testimony.  The  AMA  is  working  with  HCFA  to  facilitate  distribution  of  this 
valuable  resource  to  Medicare  enrollees.  We  are  also  in  discussion  with  the  U.S.  Consumer 
Information  Center  to  promote  broader  public  distribution  of  the  booklet. 

In  supporting  professional  education,  the  AMA's  continuing  medical  education  division,  in 
cooperation  with  the  United  States  Air  Force  Reserve,  produced  a  foiir-part  video  series,  "The 
Ethical  Question:  Decisions  Near  the  End  of  Life."  The  videos  include  discussions  of  patient 
autonomy,  awareness  of  legal  requirements,  allocation  of  scarce  resources  and  emphasis  on 
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compassionate  care.  Such  videos  are  valuable  educational  tools,  stimulating  thoughtful  discussion 
physician  to  patient  or  with  groups  of  either  patients  or  physicians.  The  AMA  was  also  actively 
involved  in  the  development  of  the  Education  Development  Corporation  workshop,  "Decisions 
Near  the  End  of  Life,"  an  institution-based  program  to  train  caregivers  facing  ethical  decisions 
regarding  dying  patients. 

Through  continued  educational  efforts,  physicians  are  committed  to  demonstrating  their  enduring 
commitment  to  providing  the  best  patient  care  during  every  stage  of  life.  Furthermore,  provided 
the  tools  to  facilitate  improved  terminal  care,  physicians  can  readily  answer  many  of  the 
arguments  of  assisted  suicide's  proponents. 


MEDICARE  AND  MEDICAID  COVERAGE 

A  significant  portion  of  end-of-life  care  is  provided  under  Medicare  and  Medicaid,  with  estimates 
showing  that  Medicare  and  Medicaid  beneficiaries  account  for  65%  of  all  deaths  that  occur  each 
year  in  the  United  States.  Based  on  the  patient  populations  served  by  these  two  programs  -  the 
elderly,  the  disabled,  the  poor,  and  the  bulk  of  the  nation's  niu-sing  home  patients  --  this  is  not 
surprising.  While  these  programs  have  supported  the  establishment  and  expansion  of  the  hospice 
benefit,  end-of-life  care  for  most  Medicare  and  Medicaid  patients  is  provided  in  hospitals.  Under 
Medicare,  hospital  coverage  is  provided  through  the  prospective  pricing  system  based  on  the 
appropriate  Diagnosis  Related  Group  (DRG)  payment  amount.    HCFA  has  announced  that  it  is 
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working  with  the  Milbank  Memorial  Fund  to  explore  the  possibility  of  establishing  a  DRG  for 
hospital  inpatient  care  services  related  to  palliative  care  for  "final"  illnesses.  Consistent  with  this 
direction,  AMA  is  asking  the  Current  Procedural  Terminology  (CPT)  Editorial  Panel  to  consider 
the  potential  for  development  of  CPT  codes  to  identify  physician  services  for  palliative  care. 

SIGNIFICANT  JUDICIAL  DECISIONS 

Troubling  decisions  in  the  Ninth  and  Second  Circuits  have  held  that  state  laws  in  Washington  and 
New  York  prohibiting  physician-assisted  suicide  could  not  be  upheld.  Notably,  while  both 
decisions  were  based  on  constitutional  arguments,  the  constitutional  bases  cited  were  different  in 
each  case. 

In  the  Ninth  Circuit  Court  of  Appeals  in  California,  the  panel  overruled  an  earlier  finding  in  the 
case  Compassion  in  Dying  v.  Washington,  finding  a  constitutional  right  to  physician  assisted 
suicide  for  terminally  ill,  competent  adults  who  wish  to  hasten  their  death.  The  ruling  concluded 
that  the  Washington  state  law  prohibiting  assisted  suicide  was  in  violation  of  the  Due  Process 
clause  of  the  US  Constitution,  as  it  found  a  liberty  interest  in  controlling  the  time  and  maimer 
of  one's  death.  The  AMA  had  filed  an  amicus  curiae  brief  in  this  case  and  its  arguments  were 
discussed  in  the  decision.  The  Court  summarily  dismissed  the  important  ethical  and  practice 
principles  of  double  effect  in  pain  management  as  well  as  the  critical  distinction  between  the 
withholding  or  withdrawing  life  sustaining  treatment  versus  physician-assisted  suicide. 
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While  the  majority  opinion  dismisses  "slippery  slope"  arguments,  a  dissenting  judge  writes  that 
"[i]f  physician-assisted  suicide  for  mentally  competent,  terminally  ill  patients  is  made  a 
constitutional  right,  voluntary  euthanasia  for  weaker  patients,  unable  to  self- terminate,  will  soon 
follow.  After  voluntary  euthanasia,  it  is  but  a  short  step  to  a  'substituted  judgment'  or  "best 
interests'  analysis  for  terminally  ill  patients  who  have  not  expressed  their  constitutionally 
sanctioned  desire  to  be  dispatched  from  this  world."  The  Washington  State  Attorney  General  has 
indicated  that  it  wrill  appeal  the  decision  to  the  US  Supreme  Court,  a  plan  fully  supported  by  the 
AMA. 

In  the  Second  Circuit,  the  Court  overturned  a  decision  by  a  District  Court  and  found  New  York 
State  laws  criminalizing  physician-assisted  suicide  to  be  unconstitutional.  This  ruling  is  more 
narrowly  drawn  than  the  Ninth  Circuit  decision,  as  it  did  not  find  a  constitutional  right  to  assisted 
suicide.  Rather,  the  Second  Circuit  found  the  laws  in  violation  of  the  Equal  Protection  clause 
of  the  14th  Amendment.  The  Court's  opinion  stated  that  a  physician's  ability  to  withdraw  life- 
sustaining  treatment  and  the  ability  to  administer  life-ending  measures  should  be  considered  as 
equivalent  acts.  Any  distinction  between  the  two,  argued  the  Court,  would  deny  competent, 
terminally  ill  patients  who  are  not  on  life  support  the  opportimity  to  end  their  lives.  The  AMA 
is  pleased  that  the  New  York  State  Attorney  General  has  announced  plans  to  appeal  this  decision. 

Both  decisions  are  disturbing  as  they  articulate  constitutional  support  for  the  practice  of 
physician-assisted  suicide.  Neither  decision  recognizes  the  vital  clinical  distinctions  involved  in 
end-of-life  care,  particularly  the  administration  of  pain  medication  and  the  use  of  life-sustaining 
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treatment.  Additionally,  the  decisions  counter  the  ethical  requirements  of  the  medical  profession, 
asserting  a  necessary  role  for  physicians  in  assisted  suicide.  The  Courts  also  fail  to  bring  some 
defmition  to  the  concept  of  a  disease's  "final  stages"  or  the  state  of  being  "terminally  ill." 
Ultimately,  these  definitions  would  be  crucial  in  preventing  abuse.  The  Courts  also  dismissed 
arguments  about  the  potential  social  threats  of  assisted  suicide  to  vulnerable  patients  in  our 
current  health  care  climate.  The  Ninth  Circuit  case  is  particularly  disconcerting  in  its  treatment 
of  medical  ethics  as  a  simple  matter  for  the  courts  to  decide. 

CONCLUSION 

The  movement  for  legally  sanctioning  physician-assisted  suicide  is  a  sign  of  society's  failure  to 
address  the  complex  issues  raised  at  the  end  of  life.  It  is  not  a  victory  for  personal  rights.  We 
are  equipped  with  the  tools  to  effectively  manage  end-of-life  pain  and  to  offer  terminally  ill 
patients  dignity  and  to  add  value  to  their  remaining  time.  As  the  voice  of  the  medical  profession, 
the  AMA  offers  its  capability  to  coordinate  multidisciplinary  discourse  on  end-of-life  issues,  for 
it  is  essential  to  coordinate  medical  educators,  patients,  advocacy  organizations,  allied  health 
professionals  and  the  counseling  and  pastoral  professions  to  reach  a  comprehensive  solution  to 
these  challenging  issues.  Our  response  should  be  a  better  informed  medical  profession  and 
public,  working  together  to  preserve  fundamental  human  values  at  the  end  of  life. 
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From  American  Medical  Association's  Code  of  Medical  Ethics 


2.211      Physician  Assisted  Suicide.  Physician  assisted  suicide  occurs  when  a  physi- 
cian facilitates  a  patient's  death  by  providing  the  necessary  means  and/or 
information  to  enable  the  patient  to  perform  the  life-ending  act  (e.g.,  the 
physician  provides  sleeping  pills  and  information  about  the  lethal  dose, 
while  aware  that  the  patient  may  commit  suicide). 

It  is  understandable,  though  tragic,  that  some  patients  in  extreme 
duress  —  such  as  those  suffering  from  a  terminal,  painful,  debilitating  ill- 
ness —  may  come  to  decide  that  death  is  preferable  to  life.  However,  al- 
lowing physicians  to  participate  in  assisted  suicide  would  cause  more 
harm  than  good.  Physician  assisted  suicide  is  fundamentally  incompatible 
with  the  physician's  role  as  healer,  would  be  difficult  or  impossible  to 
control,  and  would  pose  serious  societal  risks. 

Instead  of  participating  in  assisted  suicide,  physicians  must  aggres- 
sively respond  to  the  needs  of  patients  at  the  end  of  life.  Patients  should 
not  be  abandoned  once  it  is  determined  that  cure  is  impossible.  Patients 
near  the  end  of  life  must  continue  to  receive  emotional  support,  comfort 
care,  adequate  pain  control,  respect  for  patient  autonomy,  and  good 
communication.  (I,  FV) 

Issued  June  1994  based  on  the  reports  "Decisions  Near  the  End  of  Life," 
issued  June  1991,  and  "Physician-Assisted  Suicide,"  issued  December 
1993.  (JAMA.  1992;  267:  2229-2233) 

Journal  1992  Discusses  the  right  of  competent,  incurably  ill  patients  lo  commit  sui- 
cide. Examines  the  history  of  the  right  an  individual  has  over  his  or  her  own  body, 
and  how  the  right  to  commit  suicide  has  evolved  from  that  concept.  Emphasizes  the 
Cruzan  decision.  Concludes  that  the  right  of  an  incurably  ill  person  to  commit  sui- 
cide is  a  personal  issue  to  be  decided  outside  of  the  judicial  system.  References 
Opinions  2.21  and  2.211.  Morgan,  Marks,  8c  Harty-Golder,  The  Issue  of  Personal 
Choice:  The  Competent  Incurable  Patient  and  the  Right  to  Commit  Suicii'!?,  57  Mo.  L.  Rev. 
1.  44.  45  (1992). 
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REPORT  OF  THE  BOARD  OF  TRUSTEES 


B  of  T  Repon  48-1-95 


Subject:  Quality  Care  at  the  End  of  Life 

Presented  by;     P.  John  Seward.  MD.  MD,  Chair 

Refened  to:       Reference  Comminee  G 
(T.J.  Castele,  MD.  Chair) 


1  As  an  outgrowth  of  the  previously  constituted  Inter-Council  Task  Force  on  Physician  Assisted 

2  Suicide,  the  Board  of  Trustees  extended  and  redirected  the  Task  Force,  now  the  Inter-Council 

3  Task  Force  on  Quality  Care  at  the  End  of  Life,  and  asked  it  to  develop  potential  actions  to 

4  respond  to  issues  relating  to  care  of  marginal  value.   The  Inter-Council  Task  Force,  which 

5  consists  of  members  from  the  Board  of  Trustees,  the  Council  on  Ethical  and  Judicial  Affairs, 

6  the  Coimcil  on  Legislation,  the  Council  on  Medical  Service,  the  Council  on  Medical  Education, 

7  and  the  Council  on  Scientific  Affairs,  agreed  at  the  outset  that  the  American  Medical  Associa- 

8  tion  (AMA)  has  a  responsibility  to  exert  and  maintain  a  leadership  role  in  addressing  these 

9  issues. 
10 

1 1  The  Task  Force's  wide-ranging  expenise  enabled  it  to  consider  the  broad  implications  of  the 

12  issues  before  it  and  present  an  achievable  action  agenda  whereby  the  medical  profession  will 

13  continue  to  exert  a  leadership  role  in  assuring  that  the  health  and  medical  care  our  patients 

14  receive  is  both  beneficial  and  of  high  quality.   The  Task  Force  consulted  with  acknowledged 

15  expens,  including  representatives  from  within  the  Federation,  and  reviewed  and  discussed 

16  AMA  Policy  as  well  as  policy  received  from  numerous  Specialty  and  State  Medical  Societies. 
17 

18  In  assessing  its  responsibilities,  the  Task  Force  observed  that  isolating  recurring  situations 

19  where  the  provision  of  treatment  could  be  deemed  to  be  futile  or  marginal  would  be  very 

20  difficult  in  light  of  care  being  provided  to  address  the  unique  health  and  medical  needs 

21  presented  by  individual  patients.    For  example,  even  where  the  care  provided  is  outside  a  well- 

22  established  practice  parameter,  there  is  no  dispute  that  the  care  still  may  be  appropriate  based 

23  on  the  singular  situation  at  hand.   At  this  time,  with  the  clear  exception  of  care  provided  as  a 

24  patient  is  nearing  the  end  of  life,  physicians  and  society  have  a  limited  ability  to  identify 

25  situations  where  a  substantial  volume  of  the  treatment  provided  for  a  given  circumstance  may 

26  be  readily  characterized  as  marginal.   The  Task  Force  concluded  that  its  most  effective  avenue 

27  would  be  to  concentrate  on  treatment  that  is  provided  patients  nearing  the  end  of  life,  and  to 

28  develop  an  agenda  for  fumre  action  on  the  broader  issue  of  marginal  care. 
29 

30  Physicians  are  schooled  to  provide  medical  interventions  and  direct  health  care  services  that 

31  will  extend  and/or  improve  the  quality  of  life.   For  patients  at  the  end  of  life,  which  may 

32  encompass  the  very  small  neonate,  a  young  accident  victim,  sufferers  of  debilitating  illness  at 

33  midlife,  and  the  eldest  members  of  our  society,  the  focus  of  care  frequently  shifts  to  palliation 
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1  and  quality  of  life  becomes  the  predominant  consideration  for  decisions  made  within  the 

2  patient/physician  relationship.   The  immediate  goal  of  the  Task  Force  is  to  aid  physicians  in 

3  identifying  when  in  the  care-giving  process  this  transition  in  care  needs  may  occur,  and  to 

4  identify  practical  actions  that  can  be  taken  to  improve  the  qualit>'  of  life  for  those  facing  the  end 

5  of  life. 
6 

7  The  need  to  achieve  this  goal  was  underscored  by  the  recent  Roben  Wood  Johnson  Foundation 

8  study  published  in  the  November  22/29,  1995,  issue  of  the  Journal  of  the  American  Medical 

9  Association:    A  Controlled  Trial  to  Improve  Care  for  Seriousiv  111  Hospitalized  Patients    The 

10  Smdv  to  Understand  Prognoses  and  Preferences  for  Outcomes  and  Risks  of  Treatment  (SUP- 

1 1  PORT).    One  of  the  findings  from  SUPPORT  was  that  physicians  were  not  bemg  as  responsne 

12  as  they  should  be  to  the  needs  of  their  patients  at  the  end  of  life.   This  study  concludes  that 

13  greater  individual  and  societal  commitment  and  more  proactive  and  forceful  measures  may  be 

14  needed  to  improve  the  experiences  of  seriously  ill  and  dying  patients.   The  Board  and  the  Task 

15  Force  concur  with  this  conclusion.   Indeed,  this  was  a  factor  recognized  by  both  the  Task  Force 

16  and  the  Board  last  summer  when  the  Task  Force  refocused  its  attention  to  concentrate  on 

17  quality  care  at  the  end  of  life.   This  report  and  the  proposed  future  agenda  is  an  outgrowth  of 

18  the  identified  need  to  address  this  issue. 
19 

20  The  future  agenda  will  require  considerable  oversight  and  suppon  from  the  Board  and  from 

21  various  elements  of  the  AMA:   the  Council  on  Medical  Service  and  the  Council  on  Scientific 

22  Affairs  will  have  major  roles  in  setting  directions  for  care,  and  defining  and  updating  parame- 

23  ters  relating  to  limits  on  treatment  abilities;  the  Council  on  Medical  Education  will  need  to 

24  continue  seeking  improvements  in  physicians'  educational  curricula;  the  Coimcil  on  Ethical  and 

25  Judicial  Affairs  will  again  have  to  wrestle  with  the  definition  of  "futility;"  the  Council  on 

26  Legislation  will  have  to  monitor  and  direct  action  on  various  legislative  initiatives;  and  the 

27  Organized  Medical  Staff  Section  and  the  Alliance  will  be  just  two  of  the  other  entities  involved 

28  in  implementation  efforts. 
29 

30  Ethical  Considerations 
31 

32  End  of  life  issues,  including  personal  autonomy,  beneficence,  and  quality  of  life,  have  always 

33  been  entrenched  in  prominent  societal  values  and  ethical  principles.   Through  their  close 

34  relationships  with  their  patients,  physicians  continue  to  play  a  significant  role  in  how  people 

35  address  these  issues.   Through  their  ability  and  based  on  an  evolving  and  expanding  armamen- 

36  tarium,  the  physicians  of  today  are  deeply  involved  with  the  highly  personal  issues  people  face 

37  at  the  end  of  life.   Moral  consideration  of  these  issues  has  intensified  considerably  in  recent 

38  decades  with  the  advent  of  far  more  effective  life-susuining  technologies,  diagnostic  advances, 

39  and  the  increasing  challenge  of  allocating  scarce  resources. 
40 

41  To  help  address  the  multiple  near-death  responsibilities  within  the  patient/physician  relationship, 

42  Medicine's  Code  of  Medical  Ethics  addresses  this  interface.   The  patient's  power  to  control  his 

43  or  her  own  body  and  life  is  both  bolstered  and  safeguarded  by  existing  ethics  policy;  patients 

44  more  often  assume  control  of  their  medical  decisions,  with  the  requirement  of  informed  consent 

45  to  treatment  firmly  in  place.   This  is  the  first  principle  of  medical  ethics  and  must  be  honored 

46  by  the  physician,  even  where  the  physician  or  family  member  would  decide  differently  if  it  was 

47  his  or  her  body.   As  the  Council  on  Ethical  and  Judicial  Affairs  (CEJA)  has  stated:    "The 

48  patient  has  the  right  to  make  decisions  regarding  the  health  care  that  is  recommended  by  his  or 
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1  her  physician.   Accordingly,  patients  may  accept  or  refuse  any  recommended  medical  treat- 

2  mem."   fCEJ A  Report  A-90;  updated  A-94) 
3 

4  Confronted  with  several  high-profile  coun  cases  involving  withdrawal  of  life-sustammg 

5  treatment  (e.g.  Wanelie.  Cruzan  and  Babv  Doe)  and  recognizing  the  increasing  number  of 

6  people  dying  in  hospitals  with  the  multiple  questions  presented  from  the  availabilit\  of 

7  technologic  support,  however,  CEJA  has  considered  several  aspects  of  terminal  care. 
8 

9  Withholding  and  Withdrawing  Life-Sustaining  Medical  Treatment  -  CEJA  Opinion  2.20 

10  defines  "life-sustaining  treatment"  as  any  medical  treatment  that  serves  to  prolong  life  without 

11  reversing  the  underlying  condition,  including  ventilation,  dialysis,  anificial  nutrition  and 

12  hydration,  chemotherapy,  and  antibiotics.   The  Opinion  states  that  there  is  no  ethical  distinction 

13  between  withholding  or  withdrawing  treatment.   Consistent  with  the  established  roles  within  the 

14  patient/physician  relationship,  the  Opinion  notes  that  the  right  to  decide  about  life-sustaimng 

15  therapy  is  highly  individual  and  lies  directly  with  the  competent  patient.   Where  the  patient  is 

16  not  competent  and  where  there  is  no  advance  directive,  such  as  may  occur  with  a  very  young 

17  child  or  an  unconscious  or  otherwise  incompetent  adult,  a  family  member  or  other  surrogate 

18  mav  act  for  the  patient  in  a  proxy  situation. 
19 

20  Assuming  the  patient  does  not  misunderstand  the  prognosis  and  treatment  options  and  is  not 

21  suffering  from  a  treatable  form  of  depression,  physicians  generally  are  morally  obligated  to 

22  abide  by  the  competent  patient's  direaions  in  the  provision  or  withdrawal  of  life-sustaining 

23  treatment.   Regardless  of  a  patient's  decision,  patients  should  be  reassured  that  every  effort  will 

24  be  made  to  preserve  comfort  and  dignity.   Opinion  2.20  (which  also  discusses  surrogate 

25  decision-making)  contains  the  following  relevant  statements: 
26 

27  A  competent,  adult  patient  may,  in  advance,  formulate  and  provide  a  valid  consent  to 

28  withholding  or  withdrawal  of  life-support  systems  in  the  event  the  injury  or  illness 

29  renders  that  individual  incompetent  to  make  such  a  decision. 
30 

31  Physicians  have  an  obligation  to  relieve  pain  and  suffering  and  to  promote  dignity  and 

32  autonomy  of  dying  patients  in  their  care.   This  includes  providing  effective  palliative 

33  treatment  even  though  it  may  foreseeably  hasten  death. 
34 

35  Ideally,  a  patient  should  have  an  advance  directive  which  both  appoints  a  proxy  for  health  care 

36  decisions  and  outlines  his  or  her  wishes  on  life-sustaining  treatment  options.   As  an  adjunct  to 

37  an  advance  directive,  goals  of  care  (such  as  could  be  documented  in  a  values  history  section  of 

38  the  medical  record)  should  be  discussed  in  the  course  of  the  patient-physician  relationship  and 

39  with  family  care  givers  if  appropriate. 
40 

41  Futile  Treatment 
42 

43  In  addressing  end  of  life  care  decisions,  physicians  must  also  determine  whether  potential 

44  treatment  will  be  beneficial  or  futile  given  the  patient's  clinical  condition  and  prognosis.   CEJA 
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1  Opinion  2.035  sutes: 
2 

3  Physicians  are  not  ethically  obligated  to  deliver  care  that,  in  their  best  professional 

4  judgment,  will  not  have  a  reasonable  chance  of  benefining  their  patients.   Patients 

5  should  not  be  given  treannents  simply  because  they  demand  them.   Denial  of  treatment 

6  should  be  justified  by  reliance  on  openly  stated  ethical  principles  and  acceptable 

7  standards  of  care,  as  defined  in  opinions  2.03  (Allocation  of  Limited  Medical  Resourc- 

8  es)  and  2.095  (Provision  of  Adequate  Health  Care),  not  on  the  concept  of  "fuiilir^.." 

9  which  cannot  be  meanmgfullv  defined.   (Emphasis  added.) 
10 

1 1  While  futility  rationales  are  purportedly  founded  on  clinical  experience  and  accepted  standards 

12  of  care,  they  also  are  based  frequently  on  the  physician's  subjective  assessment  of  the  patients 

13  quality  of  life,  which  may  or  may  not  be  in  harmony  with  the  patient's  own  conception. 
14 

15  In  looking  to  Opinions  2.03  and  2.095  for  guidance.  Opinion  2.095  sets  out  the  following  five 

16  ethical  criteria  that  should  be  considered  "in  determining  whether  particular  procedures  or 

17  treatments  should  be  included  in  the  adequate  level  of  health  care: 
18 

19  (1)  degree  of  benefit  (the  difference  in  outcome  between  treatment  and  no  treatment), 

20  (2)  likelihood  of  benefit,  (3)  duration  of  benefit,  (4)  cost,  and  (5)  number  of  people 

21  who  will  benefit  (referring  to  the  fact  that  a  treatment  may  benefit  the  patient  and  others 

22  who  come  into  contact  with  the  patient,  as  with  a  vaccination  or  antimicrobial  drug)." 
23 

24  Opinion  2.03  addresses  criterion  number  four,  the  reality  of  limited  resources,  and  underscores 

25  physicians'  patient  advocacy  role; 
26 

27  The  treating  physician  must  remain  a  patient  advocate  and  therefore  should  not  make 

28  allocation  decisions.   Patients  denied  access  to  resources  have  the  right  to  be  informed 

29  of  the  reasoning  behind  the  decision.   The  allocation  procedures  of  instimtions  control- 

30  ling  scarce  resources  should  be  disclosed  to  the  public  as  well  as  subject  to  regular  peer 

3 1  review  from  the  medical  profession. 
32 

33  In  each  instance  where  a  medical  determination  results  in  resource  allocation  repercussions, 

34  physicians  have  to  make  responsible  decisions  guided  by  accepted  ethical  criteria.   Such 

35  decisions  should  be  based  on  considerations  such  as  the  likelihood  and  duration  of  benefit,  the 

36  urgency  of  the  patient's  condition,  and  in  some  cases  the  effect  of  using  limited  resources 

37  necessary  for  successful  treatment    This  last  factor  reflects  the  significant  societal  implications 

38  of  end  of  life  decisions,  and  the  implicit  rationing  which  occurs.   Patient  therapies  not  predicted 

39  to  maintain  an  acceptable  quality  of  life  may  result  in  intensive  care  beds,  renal  dialysis  slots, 

40  and  other  essential  care  being  unavailable  for  others. 
41 

42  To  aid  physicians  and  patients.  Medicine  has  a  responsibility  to  focus  more  narrowly  on  the 

43  point  in  the  care  continuum  where  further  treatment  may  be  portrayed  as  being  futile  and 

44  medically  inappropriate.   Such  a  determination,  which  realistically  is  not  a  solo  decision,  can  be 

45  guided  by  an  understanding  of  a  working  concept  of  futility  that  can  serve  as  a  baseline  for 

46  decision  making  within  the  context  of  the  patient/physician  relationship.   Recognizing  that  the 

47  definition  would  have  to  be  applied  in  real  patient  care  situations,  the  Task  Force  is  convinced 

48  that  the  concept  of  a  working  definition  is  highly  important.   The  Task  Force  believes  that 
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1  society  must  recognize  the  limitations  of  medicine  and  that  physicians  should  not  oe  placed  in 

2  situations  where  they  must  provide  treatment  that  will  not  achieve  physiological  benefits  for 

3  their  patients.   The  Task  Force  believes  that  CEJA  has  an  on-eoms  responsibility  to  develop  an 

4  initial  working  definition  of  futility  and  to  periodically  reconsider  the  concept. 
5 

6  In  facing  end  of  life  decisions,  physicians  individually  will  have  to  resolve  how  they  will 

7  address  potential  conflicts  with  patients  and  their  families  where  intensive  care  is  demanded  and 

8  the  physician  does  not  believe  such  treamient  has  a  reasonable  chance  of  bencfming  the  patient. 

9  Even  though  Opinion  2.035  says  that  "patients  should  not  be  given  treatments  simply  because 

10  they  demand  them, "  conflicts  still  may  arise.   This  fact  was  confirmed  by  the  Roben  Wood 

11  Johnson  Foundation  study  noted  above.   While  such  questions  are  senled  under  ethical 

12  principles,  the  existence  of  ethical  standards  does  not  preclude  legal  action  and  the  liability 

13  concerns  physicians  may  have. 
14 

15  An  April,  1995  lawsuit  in  Massachusetts  appears  to  have  been  the  first  to  test  whether  a  doctor 

16  must  provide  treatment  that  a  patient  (or  surrogate  decision  maker)  has  requested,  even  though 

17  the  doctor  believes  that  the  care  would  be  futile.   The  case,  Gileunn  v.  Mass  General,  involved 

18  an  elderly  woman  who  became  comatose  and  suffered  irreversible  neurological  damage  while  a 

19  patient  at  Massachusetts  General  Hospital  (there  were  no  allegations  that  ei'Jier  the  hospital  or 

20  the  physicians  involved  in  the  care  were  responsible  for  this  health  status).   Doctors  at  the 

21  hospital  issued  a  "do-noi-resuscitate  (DNR)  order"  over  the  objections  of  the  woman's  daughter 

22  who  claimed  that  her  mother  had  always  wanted  everything  medically  possible  to  be  done  for 

23  her  should  she  become  incompetent.   In  their  decision-making  process,  the  hospital  and  the 

24  medical  staff  adhered  to  an  established  policy  that  ultimately  bolstered  their  case.   Under  this 

25  policy,  the  anending  physicians  sought  consultation  by  the  ethics  committee  and  the  hospital's 

26  legal  counsel  at  appropriate  junctures  when  life-sustaining  treatment  decisions  were  pending. 

27  Nevertheless,  the  daughter  filed  a  lawsuit  assening  that  the  doctors  were  obligated  to  abide  by 

28  her  mother's  wishes  that  she  be  kept  alive  as  long  as  possible. 
29 

30  After  deliberating  for  two  hours,  the  jury  found  the  hospital  and  two  of  its  doctors  not  guilty  of 

31  negligence  or  of  imposing  emotional  distress  on  the  daughter.   In  an  interview  after  the  verdict 

32  was  announced,  the  hospital's  lawyer  stated  that  the  verdict  indicated  that  "in  vety  rare 

33  instances,  particularly  in  situations  at  the  end  of  life,  where  medicine  simply  cannot  hold  off 

34  death,  that  physicians  can't  be  required  to  do  things  that  they  feel  would  be  inappropriate  and 

35  harmful  to  the  patient."   If  the  court  had  ruled  in  favor  of  the  daughter,  every  doctor  and  every 

36  hospital  would  be  reconsidering  whether  they  have  to  provide  every  treatment  a  patient 

37  demands.   While  an  appeal  is  pending,  its  success  would  be  contrary  to  a  relatively  settled  area 

38  of  law.   Reflecting  the  fact  that  couns  generally  defer  to  the  judgment  of  physicians  in 

39  resolving  medical  questions,  no  physician  in  this  century  in  the  United  States  has  been  foimd 

40  liable  or  guilty  in  a  civil  or  criminal  proceeding  for  ramifications  resulting  from  withholding  or 

41  withdrawing  life-sustaining  treatment  from  any  patient. 
42 

43  Legislative  solutions  have  been  proposed  in  some  states  aimed  at  protecting  physicians  and 

44  others  involved  in  care  situations  similar  to  the  Gilgunn  case.   In  addition,  legislation  has  been 

45  introduced  to  protect  physicians  from  disciplinary  actions  for  prescribing  or  administering 

46  controlled  substances  for  people  with  intractable  pain.   These  and  related  legislative  proposals 

47  and  state  laws  need  to  be  momtored  and  compiled,  and  the  Council  on  Legislation  should 

48  continue  to  advise  the  Board  on  such  matters. 
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1  Educarion 

2 

3  Even  with  increasing  emphasis  on  issues  relating  to  death  in  the  curricula  of  medical  schools 

4  and  residency  programs,  many  physicians  are  not  adequately  educated  about  the  treatment 

5  directions  and  options  available  in  carmg  for  dying  patients.    Association  policy  is  clear  in 

6  calling  for  medical  students  and  physicians-in-training  to  be  better  apprised  of  treatment  options 

7  they  might  offer  to  their  patients  at  the  end  of  life.   This  issue  was  discussed  by  the  House  of 

8  Delegates  one  year  ago  when  the  Council  on  Medical  Education's  repon,  "End  of  Life  Care, " 

9  was  adopted  (CME  Repon  4,  1-94).   This  repon  went  into  great  depth  in:   (1)  discussing  the 

10  need  for  more  focused  educational  experiences  relating  to  care  for  dying  patients;  (2)  discussing 

1 1  AMA  policies  and  activities  relating  to  palliative  and  other  care  issues  relating  to  care  for  d\ing 

12  patients;  and  (3)  recommending  continued  cooperative  activities  in  evaluating  and  developing 

13  palliative  medicuie  curriculum  materials  and  textbooks  for  medical  schools  as  well  as  for 

14  resident  and  practicing  physicians. 
15 

16  Going  one  step  further,  the  Task  Force  believes  that  practical  information  and  experience  on 

17  care  for  dying  patients  must  be  integrated  into  medical  education  curricula,  and  that  these  issues 

18  must  be  discussed  in  both  clinical  and  ethical  contexts.   While  informed  consent,  patient 

19  autonomy  and  endstage  case  smdies  are  broadly  discussed  in  ethics  courses  and  pain  manage- 

20  ment  strategies  are  addressed  in  clinical  rounds,  the  necessary  integration  of  care  options  for 

21  dying  patients,  including  the  role  of  hospice  care,  into  ethical  curricula  and  medical  education 
in  general  is  essential  to  producing  optimal  patient  care  for  the  future. 
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24  Physicians  need  a  bener  understanding  of  treatment  and  care  options,  and  should  be  instructed 

25  on  collaborative  decision-making  within  the  health  care  team,  and  with  the  patient  and  the 

26  patient's  family.   For  example,  continuing  medical  education  programs  should  be  developed  to 

27  increase  awareness  of  hospice  concepts,  and  physician  organizations  and  other  entities  should 

28  concentrate  on  public  education  programs  within  the  local  commimity.    An  example  of  a 

29  physician  initiated  program  that  was  instituted  at  the  local  level  and  that  is  gaining  interest 

30  across  the  nation  is  GUIDe,  Guidelines  for  the  Use  of  Intensive  care  in  Denver.   GUIDe  and 

3 1  other  local  activities  are  consistent  with  the  reality  that  an  essential  cornerstone  for  education 

32  relating  to  end  of  life  care  must  be  a  full  understanding  of  the  role  of  an  advance  directive  in 

33  care  decisions. 
34 

35  Advance  Directives 
36 

37  Existing  AMA  Policy  suppons  the  use  of  advance  directives  and  it  identifies  a  physician  role  in 

38  their  use.   A  review  of  Medicine's  ethical  standards  relating  to  care  for  patients  at  the  end  of 

39  life  also  clearly  indicates  that  it  is  the  patient's  directions,  even  in  the  form  of  an  advance 

40  directive,  that  should  set  the  course  for  treatment.   Our  House  of  Delegates  specifically 

41  acknowledged  this  at  the  1993  Annual  Meeting  when  it  adopted  Policy  140.953(6),  AMA 

42  Policy  Compendium:    "Patients  should  |^iscuss  end  of  life  decisions  with  their  physicians  and 

43  make  their  wishes  known.   Such  a  discussion  might  include  writing  an  advance  directive." 
44 

45  Physicians  should  initiate  a  discussion  on  goals  of  care  and  advance  directives  as  pan  of  the 

46  routine  patient  history.   In  panicular,  there  should  be  such  a  discussion  with  all  elderly  patients 

47  and  patients  with  chronic  or  terminal  illnesses.   Such  a  discussion  should  go  beyond  a  mere 

48  inquiry  as  to  whether  the  patient  has  executed  an  advance  directive,  and  it  should  focus  on  why 
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1  an  advance  directive  should  be  considered  and  the  physician  should  be  able  to  respond  to 

2  questions  and  provide  back-up  information. 
3 

4  WTiile  Ethical  Opinions  are  aniculate  and  well  supponed  by  AM.^  policy  on  the  value  and  need 

5  for  patient  directions  to  guide  care  at  the  end  of  life,  day-to-day  experience  repeatedly  demon- 

6  strates  that  far  too  many  simations  occur  where  the  physician  and  other  members  of  the  patient 

7  care  team  have  no  indication  of  how  the  patient  would  like  to  proceed  when  facing  care 

8  decisions  near  the  end  of  life.   The  AMA  has  a  number  of  policies  (which  should  be  the  subject 

9  of  a  consolidation  repon)  that  speak  to  the  physician's  role  as  an  involved  party  in  his  or  her 

10  patient's  consideration  of  an  advance  directive.   The  potential  role  follows  in  one  of  two 

11  directions:   as  a  provider  of  the  actual  form  or  specific  information  on  advance  directives;  and 

12  as  a  resource  to  respond  to  patient  inquiries.   Specifically,  AMA  Policy  sets  the  following 

13  directions: 
14 

15  •  Policy  85.968  encourages  physicians  and  their  patients  to  execute  an  advance  directive; 

16 

17  •  Policy  85.972  calls  on  physicians  to  promote  advance  directives; 

18 

19  •  Policy  140.953  calls  on  physicians  to  participate  in  patient  discussions  on  end  of  life 

20  decisions,  including  an  advance  directive; 
21 

22  •  Policy  140.969  calls  on  physicians  to  educate  their  patients  on  the  use  of  advance 

23  directives; 
24 

25  •  Policy  140.970  discusses  the  role  of  the  health  care  facilities  in  esublishing  advance 

26  directive  protocols; 
27 

28  •  Policy  140.976  encourages  physicians  to  have  information  about  advance  directives 

29  available  in  their  reception  areas; 
30 

31  •  Policy  140.985  calls  for  physicians  to  encourage  their  patients  to  use  advance  direc- 

32  tives;  and 
33 

34  •  Policy  140.989  calls  for  sufficient  information  to  be  contained  in  patient  records  to 

35  enable  another  health  care  professional  to  avoid  unnecessary  or  inappropriate  tests  or 

36  therapy. 
37 

38  Even  with  this  policy  and  ethical  history  supponing  patient  direction  of  care  decisions  at  the 

39  end  of  life,  bed-side  reality  is  that  the  physician  and  family  members  frequently  are  left  to 

40  guess  at  what  care  options  the  patient  would  elect.   According  to  an  August  1995  Government 

41  Accounting  Office  Repon  (GAO/HEHS-95-135),  Patient  Self-Determination  Act  -  Providers 

42  Offer  Information  on  Advance  Directives  but  Effectiveness  Uncertain: 
43 

44  We  also  foimd  that  advance  directives  have  been  advocated  more  than  they  have  been 

45  used.   Surveys  indicated  that,  in  general,  only  10  to  25  percent  of  Americans  have 

46  documented  their  end-of-life  choices  or  appointed  a  health  care  agent.   Lack  of  commu- 

47  nication  between  patients  and  physicians  and  misimderstandings  about  appropriateness 

48  and  purpose  of  advance  directives  may  explain  why  completion  rates  remain  low. 
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1  This  information  is  consistent  with  an  AMA  survey,  released  in  October,  1995.  which  lound 

2  that  three-fourths  of  Americans  beheve  hvmg  wills  are  unportant.  but  that  more  than  rwo-thirds 

3  do  not  have  one. 
4 

5  To  increase  understanding  and  use  of  advance  direaives.  the  Task  Force  is  convinced  that  the 

6  AMA  and  individual  physicians  need  to  take  a  more  vocal  leadership  position    Because 

7  leadership  truly  begins  on  our  front  door  steps.  Delegates  and  Alternate  Delegates  to  this  House 

8  are  urged  to  go  back  to  their  home  towns  and  act  as  advocates  for  the  use  and  utility  of  adsance 

9  directives  with  both  their  patients  and  their  colleagues,  and  within  their  own  families. 
10 

11  Physicians,  and  physician  leaders  in  panicular,  should  be  familiar  with  the  patient  guide  jointly 

12  released  on  October  1.  1995  by  the  AMA,  the  American  Association  of  Retired  Persons 

13  (AARP),  and  the  American  Bar  Association  (ABA):   Shape  Your  Health  Care  Future  with 

14  Health  Care  Advance  Directives.    This  guide  combines  a  living  will  and  health  care  power  of 

15  attorney  into  a  single,  comprehensive  advance  directive  that  is  designed  to  be  portable  to  fulfill 

16  requirements  imder  most  state  laws.   Finally,  the  Task  Force  believes  that  the  Council  on 

17  Legislation  should  re-examine  the  Patient  Self-Determination  Act'  to  determine  whether  an 

18  explicit  physician  role  relating  to  distribution  of  advance  directive  information  should  be 

19  incorporated  into  the  law. 
20 

21  It  also  must  be  noted  that  advance  directives  need  not  be  written.   Reliable  statements  by 

22  patients  made  when  they  were  competent  can  serve  as  ethically  and  legally  valid  representations 

23  of  their  wishes,  and  spoken  expressions  may  suffice.  When  a  patient  has  left  no  wrinen 

24  directive  and  there  is  no  reliable  evidence  of  a  spoken  expression,  the  appropriate  representa- 

25  live,  as  determined  by  state  law,  may  serve  as  a  surrogate.   It  is  not  the  surrogate's  role  to 

26  advance  his  or  her  ovra  wishes,  but  to  make  the  best  approximation  of  what  the  patient  would 

27  have  wanted  under  the  circumstances.    Finally,  it  is  increasingly  recognized  that  children  can 

28  and  should  panicipate  in  decisions  about  their  own  health  care,  including  terminal  care.   As 

29  adolescents  begin  to  resemble  adults  in  their  capacity  to  understand  the  consequences  of 

30  alternative  approaches,  their  desires  should  play  a  larger  role.    Age  alone  should  not  be  the 

31  determinant  of  how  much  influence  the  patient's  wishes  should  play  in  treatment  decisions. 

32  When  the  child  cannot  participate  in  decisions,  as  in  infancy  or  severe  retardation,  parents 


'Section  1866  of  the  Social  Security  Act,  as  amended  by  OBRA-90,  requires  hospitals,  skilled 
nursing  facilities,  home  health  agencies.  Medicare  HMOs,  and  hospices  (providers)  to  maintain 
written  policies  and  procedures  regarding  advance  directives  for  their  adult  patients  as  a  condition 
of  Medicare  participation.   The  law  does  not  preempt  state  law  allowing  health  care  providers  to 
conscientiously  object  to  the  implementation  of  advance  directives.   Providers  are  prohibited  from 
conditioning  admission  or  otherwise  discriminating  on  the  basis  of  the  presence  or  absence  of  an 
advance  directive.    The  law  specifies  that  providers  must:   (1)  furnish  written  information  to  each 
patient  upon  admission  to  their  facility,  or  upon  coming  under  the  care  of  the  agency,  or  upon 
enrollment  in  an  eligible  organization  concerning  the  patients  rights  under  state  law  (either 
statutory  or  case  law)  to  make  decisions  such  as  the  acceptance  or  refusal  of  treatment  and  the 
right  to  formulate  an  advance  directive,  and  the  provider's  policies  regarding  implementation  of 
these  rights;  (2)  document  in  the  medical  record  whether  or  not  the  patient  has  an  advance 
directive;  (3)  ensure  compliance  with  state  law  regarding  advance  directives;  and  (4)  provide 
education  for  staff  and  the  communirv  on  issues  concemine  advance  directives. 
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1  generally  should  be  presumed  to  be  appropriate  representatives  and  acting  in  the  child's 

2  interest.   \Mien  a  parent  appears  to  be  acting  unreasonably,  the  ph>sician  must  be  prepared  to 

3  challenge  this  authority  and  legal  action  may  be  necessar} . 
4 

5  Palliative  Care 
6 

7  For  many  physicians,  the  continuum  of  care  provided  in  the  course  of  the  patieni/ph>sician 

8  relationship  includes  care  for  patients  who  are  dying.   For  some  physicians,  this  is  part  of  their 

9  routine,  and  for  others  it  is  an  occasional  experience.   Dealing  with  inevitable  death  does  not 

10  reflect  professional  failure,  and  physicians  must  recognize  that  such  moments  are  one  of  the 

1 1  greatest  and  most  complex  challenges  in  the  patient/physician  relationship  and  that  medical 

12  anention  and  emotional  suppon  at  such  times  are  vital.   One  of  the  many  individual  aspects  of 

13  care  for  the  dying  patient  is  imderstanding  when  the  focus  of  treatment  should  shift  from  efforts 

14  to  extend  and/or  improve  the  quality  of  life  to  palliation  where  quality  of  life  is  the  predomi- 

15  nant  consideration.   Pan  of  this  process  will  require  a  more  clear  understanding  of  when  it  may 

16  be  said  that  a  patient  is  dying.   It  must  be  better  understood  that  people  with  illnesses  other 

17  than  those  routinely  recognized  as  terminal,  such  as  advanced  cancer  and  AIDS,  also  may  be 

18  facing  the  end  of  life.   Physicians,  as  well  as  patients  and  their  families,  must  recognize  that 

19  patients  with  a  progressive  illness  that  is  expected  to  end  in  death  and  for  which  there  is  no 

20  treatment  that  can  substantially  alter  the  outcome,  such  as  severe  congestive  heart  failure,  also 

21  should  be  identified  as  potentially  benefining  from  palliative  care. 
22 

23  The  American  Geriatrics  Society's  (AGS)  Position  Statement,  The  Care  of  Dving  Patients,  is 

24  instructive: 
25 

26  Dying  is  the  final  ponion  of  the  life  cycle  for  all  of  us.   Providing  excellent,  himiane 

27  care  to  patients  near  the  end  of  life,  when  curative  means  are  either  no  longer  possible 

28  or  no  longer  desired  by  the  patient,  is  an  essential  pan  of  medicine.   The  AGS  recog- 

29  nizes  that  most  people  near  the  end  of  life  desire  and  should  be  able  to  obtain  attentive 

30  care  directed  at  relieving  symptoms,  maximizing  comfon,  and  maintaining  dignity  and 

31  control. 
32 

33  The  AGS  Statement  presents  three  patient  care  issue  positions  relating  to  care  for  imminently 

34  dving  patients: 
35 

36  •  The  care  of  the  dying  patient,  like  all  medical  care,  should  be  guided  by  the  values  and 

37  preferences  of  the  individual  patient. 
38 

39  •  Palliative  care  of  dying  patients  is  an  interdisciplinary  undertaking  that  should  attend  to 

40  the  needs  of  both  patient  and  family.   (Within  the  context  of  this  statement,  the  AGS 

41  defines  the  term  "palliative  care"  or  "comfon  care"  as  "care  directed  toward  the  quality 

42  of  life  of  patients  who  are  dying,  including  the  relief  of  pain  and  other  symptoms, 

43  attention  to  the  psychological  and  spirimal  needs  of  the  patient,  and  providing  suppon 

44  for  the  dying  patient  and  the  patient's  family.") 
45 

46  •  Care  for  dying  patients  should  focus  on  the  relief  of  symptoms,  not  limited  to  pain,  and 

47  should  be  addressed  by  both  pharmacologic  and  nonpharmacologic  means. 
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1  The  Task  Force  and  the  Board  concur  with  the  AGS  Position  Statement  and  finds  it  consistent 

2  with  the  recommendation  in  CEJA's  1991  Repon,  Decisions  Near  the  End  of  Life: 

3 

4  Physicians  have  an  ethical  obligation  to  relieve  pain  and  suffering  and  to  promote  the 

5  dignity  and  autonomy  of  dying  patients  in  their  care.   This  includes  providing  effective 

6  palliative  treatment  even  though  it  may  foreseeably  hasten  death. 
7 

8  Physicians  are  ethically  and  professionally  obligated  to  provide  optimal  palliative  care  to  dying 

9  patients.   However,  there  are  several  barriers  to  meeting  this  goal,  mcluding: 
10 

1 1  •  Lack  of  adequate  information  about  pain  medication  appropriateness,  including  dose 

12  frequency; 
13 

14  •  Unnecessary  concerns  about  addiction  to  pain  relievers; 

15 

16  •  Overzealous  Drug  Enforcement  Agency  (DEA)  oversight  based  on  the  amount  of  pallia- 

17  tive  therapy  physicians  prescribe;  and 
18 

19  •  Concerns  over  the  potential  "double  effect"  of  analgesics,  where  optimal  pain  manage- 

20  ment  also  may  have  the  corresponding  impact  of  hastening  death,  even  though  the 

21  intent  is  to  relieve  pain  and  suffering. 
22 

23  Ethical  directions  are  clear  that  palliative  care  may  be  the  care  of  choice  even  where  it  may 

24  hasten  death.   To  enhance  the  movement  toward  more  effective  use  of  palliation  as  a  means  to 

25  assure  a  better  quality  of  life  for  those  at  the  end  of  life  hinges  largely  on  better  education  in 

26  both  the  physician  and  patient  communities.    Physicians  need  a  bener  understanding  of  their 

27  responsibilities  in  providing  and  directing  care  for  a  dying  patient,  and  patients  need  a  better 

28  imderstanding  of  their  responsibilities  in  directing  the  care  they  receive.   With  improved 

29  understanding  of  the  use  and  benefits  of  palliative  care  by  physicians,  other  health  care 

30  professionals,  the  public  and  government  regulatory  agencies,  concerns  over  maners  such  as 

3 1  DEA  oversight  will  be  diminished  as  the  use  of  various  medication  regimens  for  dying  patients 

32  becomes  more  expected  and  accepted. 
33 

34  Phvsicians  and  patients  also  need  a  bener  understanding  of  what  constitutes  palliative  care  and 

35  when  this  type  of  treatment  course  should  be  considered.   As  a  staning  point,  the  Councils  on 

36  Medical  Service  and  Scientific  Affairs  should  investigate  the  development  of  parameters  for 

37  palliative  care.    Finally,  there  is  an  imponant  educational  role  that  must  be  fulfilled  if  physi- 

38  cians  and  the  public  are  to  understand  both  the  concept  of  palliative  care  and  when  palliative 

39  treatment  may  be  the  care  of  choice.    Looking  to  the  fact  that  palliative  care  needs  will  change 

40  depending  on  the  underlying  medical  condition,  there  should  be  a  major  role  for  Specialty 

41  Medical  Societies  in  educating  their  members  regarding  palliative  treatment  options.   Public 

42  education  campaigns  may  be  more  effective  if  handled  locally,  as  exemplified  by  the  activity  of 

43  GUIDe.  the  San  Diego  County  Medical  Society,  and  the  Alliance,  and  they  may  be  developed 

44  and  maintamed  bv  various  elements  within  the  Federation. 
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1  Medicare  and  Medicaid  Coverage 

3  Current  Law  -  A  significant  portion  of  end  of  life  care  is  provided  under  Medicare  and 

4  Medicaid,  with  estimates  showing  that  Medicare  and  Medicaid  beneficiaries  account  for  65'~i  of 

5  all  deaths  that  occur  each  year  in  the  United  States.   Based  on  the  patient  populations  ser\ed  by 

6  Medicare  and  Medicaid,  the  elderly,  the  disabled,  the  poor,  and  the  bulk  of  the  nation's  nursing 

7  home  patients,  this  is  not  surprising. 
8 

9  Medicare's  response  for  dealing  with  end  of  life  care  issues  have  included  improved  informa- 

10  tion  on  advance  directives  and  creation  of  and  then  expansion  of  the  hospice  benefit    Under 

11  this  benefit,  a  patient  who  is  cenified  by  a  physician  as  having  a  terminal  illness  with  life 

12  expectancy  of  six  months  or  less  is  eligible  for  the  hospice  benefit  where  pallia'  ^ve  care  is 

13  provided  along  with  support  programs  and  assistance  to  the  patient  and  fami!\'     Federal  law 

14  regarding  advance  directives  requires  hospitals,  nursing  homes  and  HMOs  to  provide  relevant 

15  information  to  beneficiaries.    Under  Medicaid,  hospice  care  is  an  optional  benefit  that  states 

16  may  include  in  their  benefit  package. 
17 

18  Even  with  nearly  180,000  hospice  patients  in  1994  being  Medicare  and  Medicaid  beneficiaries, 

19  end  of  life  care  for  most  Medicare  and  Medicaid  patients  is  provided  in  hospitals.   Under  ' 

20  Medicare,  hospital  coverage  is  provided  through  the  prospective  pricing  sysie.n  based  on  tfee 

21  appropriate  Diagnosis  Related  Group  (DRG)  payment  amount.   HCFA  has  announced  that  it  is 

22  working  with  the  Milbank  Memorial  Fund  to  explore  the  possibility  of  establishing  a  DRG  for 

23  hospital  inpatient  care  services  relating  to  palliative  care  for  a  "final"  illness    Consistent  with 

24  this  direction,  the  Current  Procedural  Terminology  (CPT)  Editorial  Panel  shou'd  be  asked  to 

25  consider  the  potential  for  development  of  CPT  codes  to  identify  physician  serx'ices  for  palliative 

26  care. 
27 

28  Transformed  Medicare  and  Medicaid  -  Under  pending  legislation  to  transform  both  Medicare 

29  and  Medicaid  (opening  the  Medicare  program  to  more  marketplace  involvemeni  and  lise  of 

30  private  sector  health  insurance  and  other  types  of  health  benefits  plans,  and  chajiging  Medicaid 

3 1  into  a  block  grant  program  with  states  receiving  increased  flexibility  for  progrrm  operation  in 

32  exchange  for  less  federal  money)  payment  policy  regarding  palliative  and  end  of  life  care  will 

33  not  carry  as  much  weight  as  it  does  now  with  two  national  programs  that  cover  nearly  70 

34  million  Americans.   For  example,  even  if  HCFA  develops  a  DRG  for  palliative  care  related  to 

35  terminal  illness,  it  would  only  apply  to  inpatient  hospital  services  for  patients  who  remain  in 

36  traditional  Medicare  and  to  enrollees  in  plans  that  choose  to  follow  Federal  policy.   This  is  one 

37  of  the  reasons  why  a  CPT  code  for  the  related  phvsician  services  would  be  desirable. 
38 

39  On  the  matter  of  advance  directives,  the  Medicare  proposal  approved  by  the  House  and  Senate 

40  prior  to  the  Thanksgiving  holiday  (pan  of  the  1995  Budget  Reconciliation  bill)  would  require 

41  plans  operating  under  the  proposed  MedicarePlus  program  to  provide  advance  directive 

42  information  to  enrolling  beneficiaries. 
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1  Euthanasia  and  Phvsician  Assisted  Suidde 

2 

3  Medicine's  Ethical  Opinions  leave  no  question  in  addressing  euthanasia  and  physician  assisted 

4  suicide.   Opinion  2.21  addresses  the  issue  of  euthanasia  and  Opinion  2.21 1  addresses  the  issue 

5  of  physician  assisted  suicide,  stating: 
6 

7  2.21  Euthanasia  -  Instead  of  engaging  in  euthanasia,  physicians  must  aggressively 

8  respond  to  the  needs  of  patients  at  the  end  of  life.   Patients  should  not  be  abandoned 

9  once  it  is  determined  that  cure  is  impossible.   Patients  near  the  end  of  life  must 

10  continue  to  receive  emotional  support,  comfon  care,  adequate  pain  control,  respect  for 

1 1  patient  autonomy,  and  good  communication. 
12 

13  2.211  Physician  Assisted  Suidde  -  Instead  of  panicipating  in  assisted  suicide,  physi- 

14  cians  must  aggressively  respond  to  the  needs  of  patients  at  the  end  of  life.   Patients 

15  should  not  be  abandoned  once  it  is  determined  that  cure  is  impossible    Patients  near  the 

16  end  of  life  must  continue  to  receive  emotional  suppon,  comfon  care,  adequate  pain 

17  control,  respect  for  patient  autonomy,  and  good  communication. 
18 

19  While  competent  patients  generally  retain  autonomy  in  end  of  life  decisions,  this  does  not  ex- 

20  tend  to  requests  for  euthanasia  or  physician  assisted  suicide.   Euthanasia  (the  direct  admin- 

21  istration  of  a  lethal  agent  with  the  intent  to  hasten  death)  and  physician  assisted  suicide  (the 

22  provision  of  the  means  or  information  to  icill  oneself  where  the  intent  in  providing  the  informa- 

23  tion  is  to  aid  the  patient  in  commining  a  suicidal  act)  are  both  ethically  prohibited.   Dire  social 

24  implications  are  inherent  in  the  issues  of  euthanasia  and  physician  assisted  suicide,  because  such 

25  practices  pose  a  serious  risk  of  abuse  that  is  vimially  uncontrollable.   It  is  particularly 

26  imponant  that  physicians  not  engage  in  such  practices,  which  are  fundamentally  inconsistent 

27  with  the  physician's  role  as  healer  and  could  contribute  to  erosion  of  the  patient/physician 

28  relationship. 
29 

30  Calls  for  legalization  of  physician  assisted  suicide  and  euthanasia  point  to  health  care  needs  that 

31  the  public  perceives  are  not  being  met.   The  profession  does  not  deny  the  extreme  duress 

32  suffered  by  some  patients.   However,  these  patients'  needs  can  perhaps  be  bener  met  by 

33  attentive  care  givers,  flexible  in  their  treatment  regimens,  liberal  with  palliative  care,  and 

34  generous  with  spiritual  and  emotional  support.   Alternative  treatment  options,  including 

35  enrollment  in  hospice  programs,  should  be  considered.   A  thorough  study  of  clinical  situations 

36  precipitating  requests  for  euthanasia  would  be  helpful  in  identifying  immet  needs  in  end  of  life 

37  care. 
38 

39  Physicians  face  a  paradox  where  patients  may  seek  to  end  their  lives  and  where  action  to 

40  support  this  goal  is  inconsistent  with  the  physician's  role.   In  addressing  this,  physicians  have  a 

41  responsibility  to  acknowledge  their  limiutions  and  to  aid  their  patients  by  providing  effective 

42  palliative  care  and  by  coordinating  resources  available  in  the  community,  including  hospice 

43  care,  to  assist  in  end  of  life  care.   Patients  and  their  families  need  to  be  given  a  clear  under- 

44  standing  of  their  responsibility  to  direct  care,  including  information  on  advance  directives,  and 

45  the  availability  and  low  addictive  potential  of  potent  analgesics. 
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1     Conclusion 


Modem  medicine's  most  difficult  ethical  predicament  is  deciding  when  it  is  no  longer  humane 

4  or  justifiable  to  anificially  sustam  a  patients  life.    Even  Hippocrates  advised  physicians  '  to 

5  reftise  to  treat  those  who  are  overmastered  by  their  diseases,  realizing  that  in  such  cases 

6  medicine  is  powerless  "   This  repon  attempts  to  balance  this  ultimate  paradox  between  the 

7  advances  of  technology  and  medicine  and  the  limits  of  life  itself.   In  addressing  ihis  paradox. 

8  there  is  little  question  that  quality  of  care  should  be  and  can  be  improved  for  patients  at  ihe  end 

9  of  life.   Physicians  have  an  ethical  and  professional  duty  to  provide  the  most  effective  treatment 
10  and  care  for  their  patients,  and  physicians  will  not  shirk  from  this  responsibiliry 

11 

12  In^jroving  quality  care  at  the  end  of  life  must  stan  with  communication.   Efitctne  commimica- 

13  tion  is  an  imporunt  theme  and  goal  reiterated  throughout  ethical  opinions  and  rc'ated  policies 

14  associated  with  end  of  life  care.   Patients  deserve  full  information  about  their  ciiiucal  status. 

15  honest  assessment  of  prognosis,  and  education  about  potential  treatment  optioiu.    Patients 

16  should  be  told  of  their  right  to  refuse  treatment,  including  DNR  orders,  especi^iliy  if  the 

17  treatment  involved  is  burdensome  and  may  be  deemed  by  some  to  be  futile  or  of  marginal 

18  value.   Patients  should  also  be  instructed  about  life-sustaining  treatments  they  tpay  opt  for  if  it 

19  becomes  necessary.   Physicians  should  encotirage  patients  to  consider  their  anitudes  about 

20  health  care  and  quality  of  life  prior  to  a  crisis,  advocating  completion  of  advance  directives. 

21  Finally,  patients  who  decide  to  end  aggressive  ther^y  should  be  fully  informed  about  altema- 

22  tive  avenues  for  care,  including  various  palliative  efforts,  pastoral  care  and  hospice. 
23 

24  Perhaps  just  as  important  as  informing  critically  ill  patients  is  listening  to  them    By  learning 

25  the  patients'  wishes  in  the  cotu^e  of  care,  a  physician  can  be  helpful  in  identif/irg  the  best 

26  therapeutic  or  palliative  interventions.   Comfon  care  can  be  optimized  by  ongo;rig  assessment 

27  of  a  patient's  discomforts  and  needs.   Physical  presence  of  a  trusted  physician  can  be  an 

28  invaluable  social,  emotional  and  spiritual  aid  to  a  suffering  patient. 
29 

30  Finally,  physicians  have  a  responsibility  to  take  actions  to  assure  and  provide  a  future  where 

31  the  medical/health  care  environment,  entrusted  to  provide  care  for  patients  at  the  end  of  life, 

32  will  enhance  decision  making  ability  and  all'^w  for  more  effective  decision  making. 
33 

34  RECOMMENDA-nONS 
35 

36  The  Task  Force  and  the  Board  of  Trustees  recommend  that  the  following  recoitimendations  be 

37  adopted  and  that  the  remainder  of  this  report  be  filed: 
38 

39  House  of  Delegates  Action 
40 

41  1.   That  Delegates  and  Alternate  Delegates  anending  this  meeting,  as  well  as  those  attending 

42  future  meetings,  be  urged  to  complete  (if  this  has  not  already  been  done)  a  heatih  care  advance 

43  directive  such  as  the  one  jointly  developed  by  the  AMA,  AARP,  and  the  ABA  and  provided  in 

44  the  Delegates'  information  packet;  that  said  Delegates  discuss  their  own  directives  with  their 

45  families;  and  that  they  advocate  the  completion  of  such  directives  by  their  families,  patients, 

46  and  colleagues; 
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1  2.   That  the  AMA  complete  a  Policy  Consolidation  of  AMA  Polic\'  relating  to  end  of  life  is- 

2  sues,  including  the  use  of  advance  directives,  for  consideration  at  the  1996  Interim  Meeting. 
3 

4  Council  Action 
5 

6  3.   That  the  Council  on  Legislation  re-examine  the  Patient  Self-Determination  Act  and  related 

7  state  laws  to  determine  whether  there  is  an  appropriate  physician  role  that  should  be  incorporat- 

8  ed  iiuo  the  law  relating  to  physician  responsibility  in  the  distribution  of  advance  directive 

9  information  and  their  use  in  pre-hospital,  hospital,  and  post-hospital  senmgs; 
10 

11  4.   That  the  Coimcil  on  Legislation  complete  status  reports  on  state  legislation  relating  to  both 

12  protecting  physicians  and  other  care  givers  in  instances  where  appropriately  issued  orders  to 

13  end  treatment  or  issue  a  DNR  order  are  contrary  to  the  directions  of  a  surrogate  decision 

14  maker,  and  protecting  physicians  from  disciplinary  actions  for  prescribing  or  administering 

15  controlled  substances  for  people  in  intracuble  pain,  and  for  the  Council  to  develop,  as 

16  appropriate,  model  legislation  on  these  maners; 
17 

18  5.   That  the  Council  on  Ethical  and  Judicial  Affairs  work  to  develop  an  initial  working 

19  definition  of  "futility,"  based  on  the  concept  that  physicians  should  not  be  placed  in  situations 

20  where  they  must  provide  treatment  that  will  not  achieve  physiological  benefits  for  their  patients, 

2 1  and  to  periodically  reconsider  this  working  definition; 
22 

23  6.   That  the  Council  on  Medical  Education,  for  consideration  at  the  1996  Interim  Meeting, 

24  provide  a  follow-up  report  on  implementation  of  CME  Report  4,  1-94,  with  this  report  also 

25  addressing  physician,  resident  physician  and  medical  student  education  (ethical  and  clinical 

26  curricula,  and  textbooks)  on  end  of  life  care,  coordination  of  hospice  centered  care,  palliative 

27  care,  pain  management,  and  meeting  the  needs  of  terminally  ill  patients; 
28 

29  7.   That  the  AMA,  through  the  Councils  on  Medical  Service  and  Scientific  Affairs,  investigate 

30  the  development  of  practice  parameters  for  palliative  care; 
31 

32  8.   That  the  AMA.  through  the  Councils  on  Medical  Service  and  Scientific  Affairs,  examine  the 

33  potential  of  incorporating  within  existing  and  developing  practice  parameters  a  process  to 

34  identify  and  measure  when  a  treatment  option  may  provide  only  a  limited  benefit  for  the 

35  patient; 

36  i 

37  Federation  Action 
38 

39  9.   That  the  AMA  request  the  CPT  Editorial  Panel  to  consider  the  development  of  a  code  or 

40  codes  to  reflect  the  provision  of  palliative  care  and  related  consulutive  services; 
41 

42  10    That  the  AMA,  through  a  Federation  outreach  process,  conduct  a  study  of  clinical 

43  situations  precipitating  requests  for  euthanasia; 
44 

45  11.   That  the  Organized  Medical  Suff  Section  ascertain  the  stanis  and  use  of  interdisciplinary 

46  ethics  committee  in  hospitals  to  address  issues  in  providing  end  of  life  care,  and  the  extent  of 

47  physician  involvement  in  these  processes; 
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1  12.   That  the  Organized  Medical  Staff  Section  encourage  the  medical  staff  of  ever}'  hospita'  to 

2  adopt  a  working  definition  of  "futilit}"  in  their  environment  based  on  CEJ.^'s  definition  and 

3  develop  guidelines  or  parameters  about  its  use  and  implementation  m  end  of  life  care: 
4 

5  Policy  Action 
6 

7  13.   That  the  AMA  continue  to  oppose  euthanasia  and  physician  assisted  suicide  as  fundamen- 

8  tally  inconsistent  with  the  physician's  role,  recognizing  that  such  practices  could  contribute  to 

9  erosion  of  the  patient/physician  relationship,  and  that  the  AMA  assist  state  medical  societies  in 
10  actively  opposing  ballot  and  legislative  measures  to  allow  these  practices; 

11 

12  14.   That  the  AMA  work  with  the  Drug  Enforcement  Administration  and  the  Federation  of 

13  State  Medical  Boards  to  foster  a  bener  understanding  of  the  legal  and  proper  role  of  pain 

14  medication  in  the  provision  of  palliative  care; 
15 

16  15.   That  the  AMA  continue  to  conduct  research  and  compile  data  on  end  of  life  issues  and 

17  palliative  care,  including  a  study  to  identiiy  characteristics  of  physicians  who  frequently  provide 

18  such  care; 
19 

20  Outreach  Action 
21 

22  16.   That  the  AMA  conmmnicale  with  health  insurance  entities  and  their  representatives, 

23  including  key  managed  care  organizations,  concerning  their  role  in  providing  health  care 

24  coverage  for  patients  at  the  end  of  life  and  in  working  with  physicians  and  other  care  givers  at 

25  this  juncture  in  the  life  of  the  patient; 
26 

27  17.   That  the  AMA  communicate  with  medical  school  deans  and  residency  program  directors 

28  concerning  the  importance  of  addressing  in  their  ethical  and  clinical  curricula  issues  related  to 

29  quality  care  for  patients  who  are  dying; 
30 

31  18.   That  the  AMA  explore  working  in  concert  with  and  securing  ftmding  from  appropriate 

32  public  and  private  organizations,  such  as  the  American  Institute  of  Life  Threatening  Illness  and 

33  Loss,  the  Milbank  Memorial  Fund,  the  Robert  Wood  Johnson  Foundation,  the  Hastings 

34  Instimte,  the  Instimte  of  Medicine,  and  others,  to  promote  actions  to  enhance  quality  of  care  at 

35  the  end  of  life; 
36 

37  19.   That  the  AMA  disseminate  this  repon  throughout  the  Federation  with  a  request  that  it  be 

38  distributed  to  local  physicians  and  serve  as  the  basis  for  organized  discussion*;;  and 
39 

40  20.   That  the  AMA  use  all  of  its  communications  resources,  including  AMNnvs  and  JAMA,  to 

41  initiate  communications  campaigns  to  beaer  educate  physicians,  other  health  professionals,  and 

42  the  public  on  issues  relatmg  to  quality  care  at  the  end  of  life,  panicularly  the  need  to  honor  the 

43  wishes  of  patients  as  stated  in  their  advance  direaives. 
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Mr.  Canady.  Bishop  Spong. 

STATEMENT  OF  BISHOP  JOHN  S.  SPONG,  NEWARK,  NJ 

Bishop  Spong.  Thank  you,  Mr.  Chairman. 

I  have  been  pleased  to  learn  through  three  panels  today  that  the 
clergy  are  not  the  only  profession  who  do  not  live  within  imposed 
time  limits.  We  have  lots  of  company.  I  thought  we  were  maybe  the 
only  ones  for  a  while. 

There  are  two  emotional  pitfalls  that  stand  ready  to  make  the 
national  debate  on  assisted  suicide  emotional  and  highly  partisan. 
The  first  pitfall  lies  in  the  traditional  definition  of  the  word  "sui- 
cide," which  brings  to  mind  an  act  of  destruction  associated  with 
depression  and  mental  illness.  Religious  voices  through  the  ages 
have  called  this  kind  of  suicide  unnatural  and  even  sinful,  going  so 
far  as  to  refuse  to  perform  burial  services  for  suicide  victims.  The 
religious  and  political  rhetoric  reflecting  these  attitudes  of  the  past 
now  threatens  to  destroy  the  present  debate  with  inappropriate  hy- 
perbole. 

The  second  pitfall  appears  when  the  phrase  "assisted  suicide"  be- 
comes a  pawn  in  the  abortion  debate.  The  connector  is  usually 
found  in  the  phrase  "the  right  to  life."  The  morality  of  abortion  is 
a  worthy  debate  on  which  good  and  decent  people  hold  deeply  con- 
trasting views,  but  to  confuse  assisted  suicide  with  abortion  is  both 
inappropriate  and  misleading. 

The  major  differences  between  the  two  are  significant.  In  as- 
sisted suicide  the  choice  to  end  one's  life  under  certain  cir- 
cumstances takes  place  at  the  end  of  the  life  cycle,  and  it  is  a 
choice  made  by  the  affected  person.  Abortion  occurs  when  the  life 
of  the  fetus  is  still  potential  and  is  an  action  in  which  the  subject 
is  neither  consulted  nor  given  a  choice.  Assisted  suicide  and  abor- 
tion are  thus  quite  different. 

The  concept  of  assisted  suicide  is  a  peculiarly  modern  topic.  It 
was  all  but  inconceivable  a  century  ago.  One  did  not  even  discuss 
it.  It  is  before  us  today  because  of  human  ingenuity.  Advances  in 
the  practice  of  medicine  and  in  the  spectacular  development  of  var- 
ious medical  technologies  are  the  parents  of  this  debate.  Medical 
science  has  succeeded  in  so  many  areas.  Pain  is  today  capable  of 
being  relieved  in  remarkably  effective  ways.  Many  killing  diseases 
have  been  conquered.  Both  the  boundaries  and  the  quality  of  life 
have  been  extended  beyond  anjdhing  our  ancestors  could  have 
imagined. 

These  are  remarkable  achievements  in  which  we  can  rightfully 
rejoice,  but  it  is  this  very  success  that  has  created  for  us  the  dilem- 
mas out  of  which  the  assisted  suicide  debate  has  arisen.  For  it  is 
the  skill  of  medical  science  that  has  enabled  us  to  cross  that  mys- 
terious boundary  that  separates  the  prolonging  of  life  and  good 
health  from  the  ability  simply  to  postpone  death.  We  must  recog- 
nize this  subtle  distinction.  To  enriance  the  length  and  beauty  of 
life  is  clearly  of  value,  but  simply  to  prevent  dfeath  is  at  best  a 
questionable  virtue. 

We  human  beings  now  have  arrived  at  a  set  of  circumstances 
that  requires  us  to  embrace  the  freedom  and  to  find  the  courage 
to  decide  for  ourselves  how  long  our  life  will  be  extended  and  under 
what  circumstances  our  death  shall  occur.  Once  there  was  a  neat 
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distinction,  which  has  been  referred  to  many  times  today  between 
what  many  rehgious  people  call  passive  and  active  euthanasia. 
Passive  euthanasia  meant  the  refusal  to  take  extraordinary  means 
to  extend  life  and  was  generally  approved  by  traditional  religious 
thinking.  Active  euthanasia  meant  taking  an  overt  action  to  hasten 
death  and  was  traditionally  condemned  by  religious  thinking.  That 
distinction  however  has  been  rendered  all  but  meaningless  by  the 
advances  in  modem  medicine.  Today  decisions  by  doctors  and  fam- 
ily members  to  remove  or  not  to  remove  life  support  systems  and 
to  assist  or  not  in  allowing  nature  the  right  to  take  its  course,  are 
daily  occurrences  in  hospitals  across  this  Nation. 

That  specter  causes  many  people  to  seek  the  assurance  that  we 
will  have  some  say  in  that  moment  of  our  life.  Many  of  us  want 
the  moral  and  legal  right  to  choose  to  die  with  our  faculties  intact, 
surrounded  by  those  we  love,  before  we  are  reduced  to  being 
breathing  cadavers  attended  by  strangers  with  no  human  dignity 
attached  to  our  final  days. 

We  are  aware  that  life  today  can  be  prolonged  by  managing  pain 
with  pain-killing  drugs;  but  that  relief  is  sometimes  achieved  at  the 
price  of  the  destruction  of  the  patient's  mind  or  the  loss  of  the  pa- 
tient's capacity  to  relate  to  other  human  beings  in  a  meaningful 
way.  Surely  the  prolongation  of  meaningless  breathing  is  not  a  wit- 
ness to  the  sacredness  of  life. 

That  is  the  situation  out  of  which  the  demand  arises  for  some 
legal  means  to  preserve  the  individual's  right  to  make  an  informed 
decision  about  the  way  he  or  she  will  die.  Surely  so  personal  a  deci- 
sion as  this  should  not  be  dictated  by  the  State.  The  legal  right  to 
die  with  dignity  is  an  essential  new  modem  freedom  from  which 
mature  human  beings  must  not  shrink.  Life  cannot  be  identified 
with  the  extension  of  biological  existence. 

Another  factor  in  this  decisionmaking  process  arises  from  the  in- 
credible expense  of  terminal  care.  Obviously  the  value  of  life  cannot 
be  measured  in  economic  terms  alone,  and  economic  considerations 
must  never  drive  this  debate.  Yet  when  the  options  are  clear,  and 
a  patient  knows  that  he  or  she  faces  days,  weeks,  perhaps  even  a 
few  months  of  expensive,  pain-filled,  not  always  conscious  life,  with 
no  hope  of  a  long-range  cure,  then  at  least  I,  as  one  citizen  who 
is  both  a  husband  and  a  father,  want  to  be  given  the  right  morally 
and  legally  to  make  that  decision  for  myself.  I  want  the  ability  to 
weigh  the  values  of  those  additional  days,  weeks,  or  months  of  my 
existence  against  the  costs  that  my  family  must  pay  both  in  terms 
of  their  financial  resources  and  their  emotional  reserves.  Because 
of  the  love  I  have  for  those  closest  to  me,  I  want  to  be  able  to  cast 
my  vote  for  what  is  in  their  best  interest,  even  if  that  means  choos- 
ing a  quicker  end  rather  than  allowing  the  inevitable  lingering  dis- 
sipation of  my  mind  and  body. 

If  one  wants  to  look  at  the  immorality  of  medical  costs  today,  one 
should  look  at  the  rich  capital  gains  being  accrued  to  smart  inves- 
tors in  HMO's  and  at  those  million  dollar  bonuses  paid  to  the 
CEO's  of  major  health  care  corporations. 

Of  course  there  are  dangers  when  a  society  decides  to  allow  its 
citizens  this  freedom  of  choice  at  the  end  of  life.  Convenience  or 
greed  in  cooperation  with  a  few  unscrupulous  members  of  the  med- 
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ical  profession  do  have  the  potential  to  create  a  world  of  horrors 
for  many  people.  Those  dangers,  however,  are  not  inevitable. 

I  suppose  it  would  be  quite  impossible  for  all  malfeasance  to  be 
eliminated  from  this  area  of  life.  Malfeasance  has  not  been  com- 
pletely eliminated  from  any  other  area  of  human  activity.  I  do  sug- 
gest that  this  is,  however,  an  excuse,  and  a  poor  one  at  that,  when 
we  assume  that  the  same  human  brilliance  that  produced  the  mir- 
acle of  modem  medicine  cannot  solve  the  problem  of  prohibiting 
improper  decisions  while  still  allowing  inmviduals  the  choice  of 
how  to  live  out  their  final  days.  When  human  beings  have  done  an 
audacious  thing,  we  ought  not  to  tremble  before  the  choices  pre- 
sented to  us  by  our  own  audacity.  Safeguards  can  be  put  into  place. 
The  slippery  slope  arguments  against  assisted  suicide  by  those  who 
fear  every  new  possibility  can  be  addressed. 

Finally,  I  want  to  be  clear,  particularly  since  I  have  heard  the 
religious  argument  referred  to  several  times  today,  I  want  to  be 
clear  that  I  nave  come  to  these  conclusions  out  of  my  Judeo-Chris- 
tian  faith  tradition,  and  specifically  as  an  Episcopal  bishop.  My 
personal  creed  asserts  that  every  person  is  sacred,  created  in  God's 
image,  and  of  infinite  value.  I  also  believe  we  live  in  a  country  that 
endows  its  citizens  with  certain  inalienable  rights.  Among  those 
rights,  newly  given  by  modem  technology  as  a  peculiar  gift  of  mod- 
ern world,  is  the  right  to  participate  in  the  management  of  our  own 
deaths. 

Assisted  suicide  must  never  be  a  requirement,  but  it  should  al- 
ways be  a  legal  and  moral  option.  This  decision  to  end  one's  life 
needs  to  be  faced  openly,  honestly,  freely  and  in  consultation  with 
our  loved  ones,  our  doctors,  and  our  spiritual  advisers.  When  the 
decision  on  assisted  suicide  is  made  this  way,  I  am  convinced  that 
it  is  a  life-affirming,  moral  choice.  It  is  also  a  human  right,  and  I 
hope  this  Congress  will  grant  it  to  the  American  people. 

Thank  you  very  much. 

Mr.  Canady.  lliank  you,  Bishop. 

[The  prepared  statement  of  Bishop  Spong  follows:] 
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Prepared  Statement  of  Bishop  John  S.  Spong,  Newark,  NJ 

What  gives  life  its  value?  What  gives  life  its  meaning?  If  value  and  meaning  are  removed 
from  life  before  life  ceases  to  exist,  is  it  then  still  life?  Do  potential  value  and  potential  meaning 
attach  themselves  to  fetal  life  that  is  so  embryonic  as  to  be  only  potential,  not  actual?  Who  has 
the  right  to  make  decisions  about  life  that  is  only  potential?  Is  it  the  society?  Is  it  the  affected 
individuals  or  the  bearer  of  that  life?  Does  the  sacredness  ascribed  by  religious  systems  through 
the  ages  to  human  life  reside  in  our  biological  processes?  Is  biological  life  itself  sacred  whether  it 
be  human  or  otherwise? 

It  is  around  these  questions  that  debates  swirl  in  this  century  on  such  ethical  issues  as 
euthanasia,  assisted  suicide,  birth  control,  abortion,  animal  rights,  the  use  of  animal  organs  and 
parts  in  human  attempts  to  combat  diseases,  vegetarianism  and  many  environmental  concerns.  In 
most  of  these  debates  the  emotional  comem  is  high.  The  person  operates  on  the  basis  of  an 
unstated  but  assumed  answer  to  these  questions  that  is  passionately  held.  Frequently  that  answer 
is  so  deeply  related  to  the  core  of  the  person's  being  that  it  allows  no  opposition.  So  the  result  is 
argument,  not  dialogue  and  heat,  not  light. 

One  of  these  issues  is  today  coming  before  the  society  with  increasing  n^idity  and  it 
requires  of  the  Christian  Church  a  response.  Is  active,  as  well  as  passive,  euthanasia  an  acceptable 
practice  within  the  ethics  of  Christian  people?  To  state  it  more  boldly,  is  assisted  suicide  an 
ethical  option  for  Christians  and,  if  so,  under  what  circumstances?  At  our  Diocesan  Convention 
this  January  this  issue  will  be  a  major  focus  of  our  debate. 
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The  first  tbing  that  must  be  noted  is  that  these  issues  are  peculiarly  tnodeni  ones.  A 
century  ago  and,  in  most  cases,  even  fifty  years  ago,  these  issues  would  hardly  ever  have  arisen. 
Throughout  western  history  society  in  general  and  the  medical  profession  in  particular  has  been 
passionately  dedicated  to  the  preservation  of  life.  The  assumption  commonly  held  was  that  life 
was  sacred,  that  it  bore  the  image  of  God  and  that  its  limits  had  been  set  by  God.  So  deep  was 
this  conviction  in  the  Judeo/Christian  world,  that  murder  was  not  only  prohibited  among  members 
of  the  same  tribe,  but  it  was  also  surrounded  by  powerful  disincentives.  In  the  biblical  code,  when 
rniifder  occuned.  blood  retribution  was  the  legal  right  and  moral  duty  of  the  victim's  nearest  of 
kin.  To  escape  immediate  vengeance  and  to  determine  whether  or  not  extenuating  circumstances 
existed,  cities  of  refiige  were  set  up  for  those  who  accidentally  killed  a  fellow  Jew.  In  these 
centers  the  killer  could  find  temporary  sanctuary  until  the  case  could  be  decided  and  the  verdict 
rendered  by  the  society.  If  the  murder  was  in  fact  accidental,  then  innocence  and  thus  freedom 
was  established.  But  if  not,  then  guilt  and  the  delivery  of  the  killer  into  the  hands  of  the  family  of 
the  victim  could  be  pronotmced. 

Of  course  the  killing  of  an  enemy  was  not  covered  by  this  prohibitioa  Thus  the  Hebrew 
scriptures  had  no  conflia  in  proclaiming  that  the  same  God  who  said,  "You  shall  not  kill"  as  part 
of  the  Ten  Commandments  could  also  order  Saul  to  slay  every  "man,  woman,  infent  and 
suckling,"  among  the  Amalekites  (I  Sam.  1 5:3).  Even  suicide  was  rare  indeed  in  this  religious 
tradition,  so  deep  was  their  sense  of  the  sacrcdness  of  life. 

But  in  that  world  surgery  was  limited  to  the  sawing  off  of  a  limb.  Antibiotics  were 
unknown.  Blood  transfusions  could  not  be  given.  Organ  transplants  were  inconceivable. 
Intravenous  feeding  was  unheard  of  Fmally,  machines  or  medicines  that  could  stimulate  the  heart 
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and  lungs  could  not  be  imagined.  The  time  of  death  did  seem  to  be  in  the  hands  of  God.   Human 
skill  could  do  little  to  prolong  it.  So  the  idea  grew  and  became  deeply  rooted  in  the  pysche  of  the 
whole  society  that  the  sole  task  of  medical  science  was  to  prolong  life.  That  was  a  noble  value 
then  and  it  remains  so  today. 

The  realities  of  our  world,  however,  have  changed  dramatically.  That  which  was 
inconceivable,  imimaginahle  and  unheard  of  is  now  a  part  of  our  contemporary  experience.  We 
have  extended  the  boundaries  of  li&  to  where  the  values  and  definitions  of  yesterday  collide  with 
the  technology  and  skill  of  today.  That  is  why  the  dd>ate  on  assisted  suicide  now  looms  before  us 
and  that  is  why  this  generation  is  driven  to  question  the  conchisions  of  the  past. 

Let  me  pose  the  complexities  of  this  issue  by  asking  a  series  of  questions.  In  what  does 
the  sanctity  of  lifi:  reside?  Is  life  sacred  when  pain  is  intense  and  incurable?  Is  it  a  value  to  drug  a 
patient  into  inserability  for  pain  while  continuing  to  keep  him  or  her  alrve  biologically?  At  what 
point  does  the  quality  of  life  outweigh  the  value  found  in  the  quantity  of  life?  Is  life's  meaning 
found  in  the  physical  activities  of  the  body  or  in  the  relationships  that  interact  vnxh  the  person 
v^se  physical  body  is  alive?  If  those  relationships  can  no  longer  exist,  should  the  body  be 
allowed  to  continue  functioning?  Who  should  make  the  life  and  death  decisions  in  this  worid? 
Should  that  power  be  given  to  doctors?  But  doctors  today  are  less  and  less  involved  with  patients 
as  medicine  becomes  more  and  more  impersonal  and  complex.  Since  doctors  still  profit  from 
hospital  visits  to  their  patients,  we  must  recognize  that  there  is  a  financial  incentive  to  doaors  to 
keep  lingering  patiems  alive.  Should  this  decision  be  left  to  the  ianuiy  members?  But  there  are 
cases  in  which  fiunily  members  have  profited  from  the  death  of  a  relative.  Family  members  have 
been  known  to  kill  a  parent  or  a  spouse  when  they  had  a  vested  interest  in  that  person's  demise. 
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Should  that  decision  theo  be  iefl  to  chaplains,  rabbis,  pastors  or  priests?  But  the  religious 
institutions  today  are  too  weak  to  carry  such  a  respoasibility,  since  perhaps  half  of  the  population 
of  our  nation  is  today  not  related  to  any  religious  institution.  It  might  also  need  to  be  said  that 
even  members  of  this  professional  group  of  "God  bearers"  have  not  always  been  strangers  to  self- 
serving  corruption.  Can  the  decision  be  left  to  the  individual  involved?  Certainly  that  person 
needs  to  be  involved  in  that  decision  if  at  all  possible,  but  can  it  be  solely  the  decision  of  one 
person?    Should  extraordinary  care  for  terminally  ill  persons  be  allowed  to  bankrupt  families? 
Where  is  the  point  where  such  care  becomes  destructive  to  the  economic  well  being  of  the 
remaining  family  members?  Because  this  generation  is  now  capable  of  certain  procedures,  is  there 
some  moral  necessity  to  use  those  procedures?  Given  the  interdependence  today  of  the  heahh  of 
the  whole  society  through  insurance  rates.  Medicare  and  Medicaid,  extraordinary  measures  to 
prolong  life  universally  applied  would  bankn^t  the  whole  nation.  Already  this  nation  spends 
more  than  80  cents  of  every  health  care  dollar  in  the  last  year  of  the  person's  life.  Should  such  life 
supports  then  be  available  only  to  those  who  can  afibrd  them?  Would  we  then  be  equating  the 
sacredness  of  life  and  the  values  that  grow  out  of  that  concept  with  wealth?  If  health  care  has  to 
be  rationed,  as  it  increasingly  is  in  the  managed  care  contracts,  on  what  basis  are  extraordinary 
procedures  to  be  withheld? 

The  values  of  yesterday  are  colliding  whh  the  technological  and  medical  expertise  of 
today,  rendering  the  conclusions  of  the  past  inoperative  for  the  future.  That  is  why  questions 
aboimd  and  debate  rages  around  the  issues  of  life  and  death  at  both  ends  of  life's  spectrum.  Even 
the  word  "murder"  is  being  redefined  in  this  debate.  Is  a  doctor  who  performs  an  abortion  a 
murderer?  Is  Dr.  Jack  Kevorldan  a  murderer?  Should  he  be  prosecuted  for  assisting  people  into 
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death  when  hope  for  those  persons  had  expired?  Is  it  murder  for  a  father  who  can  no  longer  bear 
to  sec  his  child  in  intense  pain  or  lingering  malaise  when  all  conscious  function  has  been  lost,  to 
take  matters  into  his  own  hands?  Is  it  murder  for  a  wife  of  long  years  to  order  no  further  food  to 
be  given  to  her  dying  husband  in  order  to  speed  his  death?  Would  it  be  different  if  she  placed  a 
plastic  bag  over  his  head  to  make  the  ending  of  life  more  dramatic?  Would  one  be  more  moral 
than  the  other?   The  lines  are  so  vague,  the  decisions  so  awesome,  the  fear  so  great,  the  values  of 
the  past  so  compromised  by  the  technology  of  today,  that  by  not  facing  these  issues  consciously, 
the  society  will  drift  into  decisions  by  default  and  a  new  uncritical  consensus  will  become 
normative.  The  debate  must  be  engaged  and  Christians  must  be  part  of  it. 

I,  for  one,  am  no  longer  willing  to  be  silent  on  this  issue.  I,  as  a  Christian,  want  to  state 
publicly  my  present  conclusions.  After  much  internal  wresthng,  1  can  now  say  with  conviction 
that  I  favor  both  active  and  passive  euthanasia,  and  I  also  believe  that  assisted  suicide  should  be 
legalize,  but  only  under  circumstances  that  would  effectively  preclude  both  self-interest  and 
malevolence. 

Pofa^s  a  place  to  start  would  be  to  require  by  law  that  living  wills  be  mandatory  for  all 
;>eople.  A  second  step  might  be  to  require  every  hospital  and  every  community  to  have  a 
bioethics  committee,  made  up  of  the  most  respcaed  leadership  people  available,  to  which  a 
patient,  fiunily  members,  doctors  or  clergy  persons  could  appeal  for  objective  help  in  making  these 
rending  dedsions. 

My  conclusions  are  based  on  the  conviction  that  the  sacredness  of  my  life  is  not  ultimately 
found  in  my  biological  extension.  It  is  foimd  rather  in  the  touch,  the  smile  and  the  love  of  those  to 
whom  I  can  knowingly  respond.  When  that  ability  to  respond  disappears  pennanemly  so,  I 
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believe,  does  the  meaning  and  the  value  of  my  biological  life.  Even  my  hope  of  life  beyond 
biological  death  is  vested  in  a  living  relationship  with  the  God  who.  irv  faith  tradition  teaches  me, 
calls  me  by  name.  I  believe  that  the  image  of  God  is  formed  in  me  by  my  ability  to  respond  to  that 
calling  Deity.    If  that  is  so,  then  the  image  of  God  has  moved  beyond  my  mortal  body  when  my 
ability  to  respond  consciously  to  that  Divine  Presence  disappears.  So  nothing  sacred  is 
compromised  by  assisting  my  death  in  those  circumstances. 

The  time  has  come  for  the  voice  of  the  Church  to  be  heard  publicly,  consciously  and 
deliberately  in  this  arena.  I  hope  that  when  the  Church  speaks  on  this  issue,  we  will  do  so  not  just 
out  of  the  values  of  the  past,  as  great  as  they  are,  but  out  of  the  values  of  the  future  no  matter 
how  frightening  they  may  be.  I  avrait  with  anticipation  hearing  the  voice  of  the  Christian  Church 
in  the  Diocese  of  Newark  engage  this  issue  at  our  Convention. 
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STATEMENT  OF  LEON  R.  KASS,  MJ).,  ADDIE  CLARK  HARDING 
PROFESSOR,  THE  COLLEGE  AND  COMMITTEE  ON  SOCIAL 
THOUGHT,  UNIVERSITY  OF  CHICAGO 

Dr.  Kass.  Thank  you,  Mr.  Chairman.  I  am  grateful  for  the  oppor- 
tunity to  testify  on  this  crucial  moral  and  social  matter. 

Recent  efforts  to  legalize  physician-assisted  suicide  and  to  estab- 
lish a  constitutional  "right  to  die"  are  deeply  troubling  events,  mor- 
ally dubious  in  themselves,  extremely  dangerous  in  their  likely  con- 
sequences. The  legalization  of  physician-assisted  suicide,  ostensibly 
a  measure  enhancing  the  freedom  of  dying  patients,  is,  in  fact,  a 
deadly  license  for  physicians  to  prescribe  death  free  from  outside 
scrutiny  and  immune  from  possible  prosecution.  The  manufacture 
of  a  so-called  right  to  die,  ostensibly  a  gift  to  those  not  dying  fast 
enough,  is,  in  fact,  the  State's  abdication  of  its  duty  to  protect  inno- 
cent life  and  its  abandonment  especially  of  the  old,  the  weak,  and 
the  poor. 

I  summarize  my  written  testimony  under  four  major  points. 
First,  the  legalization  of  phvsician-assisted  suicide  will  pervert  the 
medical  pro^ssion  by  transforming  the  healer  of  human  Ibeings  into 
a  technical  dispenser  of  death.  For  over  two  millennia  the  medical 
ethic,  mindful  that  the  power  to  cure  is  also  power  to  kill,  has  held 
as  an  inviolable  rule,  "Doctors  must  not  kill."  The  venerable  Hippo- 
cratic  Oath  clearly  rules  out  physician-assisted  suicide.  Without 
this  taboo,  medicine  ceases  to  be  a  trustworthy  and  ethical  profes- 
sion; without  it,  all  of  us  will  suffer — ^yes,  more  than  we  now  suffer 
because  some  of  us  die  too  slowly. 

The  doctor-patient  relationship  will  be  damaged.  The  patient's 
trust  in  the  doctor's  devotion  to  the  patient's  best  interest  will  be 
hard  to  sustain  once  doctors  can  legally  prescribe  death.  Even  con- 
scientious physicians  will  have  trouble  caring  wholeheartedly  for 
patients  once  death  becomes  a  "therapeutic  option."  The  prohibition 
against  killing  patients  recognizes  that  no  physician  devoted  to  the 
benefit  of  the  sick  can  serve  the  patient  by  making  him  dead.  The 
physician/suicide  assistant  or  physician/euthanizer  is  a  deadly  self- 
contradiction. 

Second,  physician-assisted  suicide  once  legal  will  not  stay  con- 
fined to  the  terminally  ill  and  mentally  competent  who  freely  and 
knowingly  elect  it  for  themselves.  Requests  will  be  engineered  and 
choices  manipulated  by  those  who  control  the  information,  and, 
manipulation  aside,  many  elderly  and  incurable  people  will  experi- 
ence the  right  to  choose  death  as  their  duty  to  do  so. 

Moreover  the  vast  majority  of  those  who  are  said  to  "merit"  a 
"humane  and  dignified  death  do  not  fall  in  this  category  and  can- 
not request  it  for  themselves.  Persons  with  mental  illness  or  Alz- 
heimer's disease,  deformed  infants,  or  retarded  or  dying  children 
would  thus  be  denied  our  humane  "aid  in  dying."  But  not  to  worry. 
The  lawyers,  encouraged  by  the  cost  containers,  will  sue  to  rectify 
this  inequity.  Why,  they  will  argue,  should  the  comatose  and  de- 
mented be  denied  the  right  to  assisted  suicide  just  because  they 
cannot  claim  it  for  themselves?  With  court-appointed  proxy 
consenters,  we  will  quickly  erase  the  distinction  between  the  right 
to  choose  one's  own  death  and  the  right  to  request  someone  else's. 
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The  termination  of  lives  someone  else  thinks  are  no  longer  worth 
living  is  now  occurring  on  a  large  scale  in  Holland,  where  assisted 
suicide  and  euthanasia  by  physicians  have  been  practiced  for  more 
than  a  decade  under  "safeguards"  more  stringent  than  those  en- 
acted in  the  Oregon  law.  According  to  the  Dutch  Government's  own 
alarming  figures,  there  are  over  a  thousand  cases  per  year  of  direct 
involuntary  euthanasia;  8,100  cases  of  morphine  overdosage  in- 
tending to  terminate  life,  61  percent  of  them  without  the  patient's 
consent.  Although  the  guidelines  insist  that  choosing  death  must 
be  informed  and  voluntary,  over  40  percent  of  Dutch  physicians 
have  performed  involuntary  euthanasia.  As  the  Dutch  have  shown, 
the  practice  of  assisted  suicide  is  in  principle  unregulable  because 
it  is  cloaked  in  the  privacy  of  the  doctor/patient  relationship. 

Third,  legalizing  assisted  suicide  would  mark  a  drastic  change  in 
the  social  and  political  order.  For  the  first  time  the  State  would  be 
surrendering  its  monopoly  on  the  legal  use  of  lethal  force,  a  monop- 
oly it  holds  under  the  social  contract,  a  monopoly  it  needs  if  it  is 
to  protect  innocent  life,  its  first  responsibility.  It  snould  surprise  no 
one  if  physicians,  once  they  are  exempted  from  the  ban  of  the  pri- 
vate use  of  lethal  force,  wind  up  killing  without  restraint.  Here,  by 
the  way,  is  a  genuine  violation  of  the  14th  amendment:  deprivation 
of  life  without  due  process  of  law. 

Fourth,  we  must  care  for  the  dying,  not  make  them  dead.  By  ac- 
cepting mortality,  yet  knowing  we  will  not  kill,  doctors  are  empow- 
ered to  focus  on  enhancing  the  lives  of  those  who  are  dying,  with 
relief  of  pain  and  discomfort,  moral  and  social  support,  and,  when 
appropriate,  the  removal  of  technical  interventions  that  are  merely 
useless  or  degrading  additions  to  the  burdens  of  dying.  Doctors 
must  not  intentionally  kill  or  help  to  kill,  but  they  may  allow  a  pa- 
tient to  die. 

Ceasing  medical  intervention,  allowing  nature  to  take  its  course, 
differs  fundamentally  from  assisting  suicide  and  active  euthanasia. 
Not  the  physician  but  the  underlying  fatal  illness  becomes  the  true 
cause  of  death.  More  important  morally,  in  ceasing  treatment  the 
physician  does  not  intend  the  death  oi  the  patient,  even  if  death 
follows  as  a  result.  Rather,  he  seeks  to  avoid  the  useless  and  de- 
grading medical  additions  to  the  already  sad  end  of  a  life.  In  con- 
trast, in  assisted  suicide  the  physician  necessarily  intends  pri- 
marily that  the  patient  be  made  dead. 

One  cannot  exaggerate  the  distinction  between  withholding  or 
withdrawing  treatment  and  directly  killing,  a  distinction  foolishly 
dismissed  in  the  recent  courts  of  appeals'  decisions.  Both  as  a  mat- 
ter of  law  and  as  a  matter  of  medical  ethics,  the  right  to  refuse  un- 
wanted medical  intervention  is  properly  seen  not  as  part  of  a  right 
to  become  dead,  but  rather  as  part  of  a  right  protecting  how  we 
choose  to  live,  even  while  we  are  dying. 

In  conclusion:  Once  we  refuse  the  technical  fix,  physicians  and 
the  rest  of  us  can  also  rise  to  the  occasion.  We  can  learn  to  act  hu- 
manly in  the  presence  of  finitude.  Far  more  than  adequate  mor- 
phine or  the  removal  of  burdensome  chemotherapy,  the  dying  need 
our  presence  and  our  encouragement.  Withdrawal  of  human  con- 
tact, affection,  and  care  is  the  greatest  single  cause  of  the  dehu- 
manization  of  dying.  People  who  care  for  autonomy  and  dignity 
should  try  to  correct  this  dehumanization  of  the  end  of  life  instead 
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of  giving  dehumanization  its  final  triumph  by  welcoming  the  des- 
perate goodbye  to  all  that  contained  in  one  final  plea  for  poison. 
Not  the  alleged  humaneness  of  the  elixir  of  death,  but  the  human- 
ness  of  connected  living-while-dying  is  what  medicine  and  the  rest 
of  us  most  owe  the  dying.  The  treatment  of  choice  is  and  always 
will  be  company  and  care. 

Mr.  Canady.  Thank  you. 

[The  prepared  statement  of  Dr.  Kass  follows:] 
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Prepared  Statement  of  Leon  R.  Kass,  M.D.,  Addie  Clark  Harding  Professor, 
THE  College  and  Committee  on  Socl\l  Thought,  University  of  Chicago 

Chairman  Canady,  Members  of  the  Subcommittee: 

My  name  is  Leon  R.  Kass,  M.D.  I  am  Addie  Clark  Harding  Professor 
in  the  College  and  the  Committee  on  Social  Thought  at  the  University  of 
Chicago,  where  1  have  taught  for  20  years.  I  am  also  a  Founding  Fellow 
and,  for  26  years,  a  Board  member  of  The  Hastings  Center,  and  past 
chairman  of  its  task  force  on  death  and  dying.  For  almost  thirty  years  1 
have  studied  and  written  about  biomedical  ethics,  with  special  attention 
to  ethical  issues  in  the  care  of  the  dying,  including  physician-assisted 
suicide,  euthanasia,  and  the  so-called  "right-to-die."  A  bibliography  of 
my  most  relevant  articles,  which  discuss  more  fully  the  issues  I  raise 
today,  appears  at  the  end  of  this  testimony.  I  am  submitting  copies  of 
several  of  these  articles  to  the  subcommittee  and  would  ask  that  they  be 
included  in  the  Record  as  supplements  to  my  testimony.  The  arguments 
1  offer  are  based  on  fundamental  principles  of  medical  ethics,  supported 
by  studies  in  moral  and  political  philosophy,  as  well  as  insights  gained  by 
considering  current  medical  and  social  practices  here  and  abroad;  to  the 
best  of  my  knowledge,  my  arguments  do  not  depend  on  any  parochial  or 
sectarian  religious  or  theological  teachings. 


To  no  one's  surprise,  death  has  crept  onto  our  nation's  legislative 
and  judicial  agendas.  In  1994,  voters  in  Oregon  narrowly  approved  a 
"Death  with  Dignity"  ballot  initiative,  making  Oregon  the  first  jurisdiction 
anywhere  in  the  world  to  legalize  physician-assisted  suicide;  other  states 
are  considering  similar  legislation.  This  year,  decisions  by  two  Federal 
Courts  of  Appeal  (Ninth  and  Second  Circuits)  struck  down  laws 
prohibiting  assisted  suicide,  using  Fourteenth  Amendment  jurisprudence 
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to  establish  a  constitutional  "right  to  die,"  at  least  for  so-called  terminally 
ill  and  competent  patients.  These  are  extremely  troubling  developments, 
morally  and  philosophically  dubious  in  themselves,  extremely  dangerous 
in  their  consequences.  The  evils  they  embody  are  difficult  to  recognize 
and  to  combat  because  they  are  not  the  evils  of  malicious  intent  or 
violent  manner;  they  are  rather  "humanitarian  evils"  -well-meaning, 
compassionate,  allegedly  "liberating,"  and  seemingly  rational,  indeed, 
over-confidently  rationalistic.  The  legalization  of  physician-assisted 
suicide,  ostensibly  a  measure  enhancing  the  freedom  of  dying  patients,  is 
in  fact  a  deadly  license  for  physicians  to  prescribe  death,  free  from 
outside  scrutiny  and  immune  from  possible  prosecution.  The 
manufacture  of  a  "right  to  die,"  ostensibly  a  gift  to  those  not  dying  fast 
enough,  is,  in  fact,  the  state's  abdication  of  its  duty  to  protect  innocent 
life  and  its  abandonment  especially  of  the  old,  the  weak,  the  despised, 
the  depressed,  the  poor,  and  the  uneducated,  many  of  whom  will  be 
subtly  or  not  so  subtly  prodded  or  coerced  into  doing  their  "duty"  to 
exercise  their  newly  won  "right"  to  die.  All  of  these  dangers  are 
packaged  in  the  name  of  a  "humane  and  dignified  death." 

Who  doesn't  want  a  dignified  death?  Dying,  never  easy,  is  for 
many  now  harder  than  ever,  thanks  to  the  successes,  and  excesses,  of 
modem  medicine.  Of  the  2.2  million  annual  deaths  in  the  United  States, 
80  percent  occur  in  health-care  facilities;  in  roughly  1.5  million  of  these 
cases,  death  is  preceded  by  some  explicit  decision  to  stop  or  not  stan 
medical  treatment  Often  worse  than  dying  is  the  fear  of  pain, 
degradation,  and  loss  of  self<ommand;  of  becoming  a  burden  to  our 
families;  or  of  being  abandoned  by  those  we  love.  Relief  from  pain  and 
suffering,  respect  for  our  humanity,  and,  ?bove  all,  kind  words,  gentle 
deeds,  and  the  loyal  presence  of  those  who  matter  to  us— all  these  we 
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need  and  deserve  while  dying.  Having  a  say  in  our  terminal  care,  being 
able  to  avoid  unwelcome  machinery  and  to  withdraw  from  treatment  or 
from  hospital,  gaining  access  to  a  hospice's  devoted  care— these,  too,  are 
crucial  to  the  possibility  of  dying  well. 

But  no  new  changes  in  the  law  are  required  to  obtain  these  rights 
and  benefits.  We  already  have  the  right  to  refuse  all  unwanted  medical 
interventions,  including  life-prolonging  treatments  such  as  the  respirator 
or  the  feeding  tube.  In  many  states,  it  is  already  illegal  to  prolong  the 
act  of  dying  against  the  patient's  will.  Living  wills  and  advance 
directives  have  legal  force  in  nearly  every  state.  Thanks  to  medical 
advances  and  the  hospice  movement,  effective  pain  control  that  does  not 
blunt  consciousness  and  comfortable  dying  are  now  possible  for  almost 
everyone.   Legal,  effective,  humane  and  dignified  aid-in-dying  is  already 
available,  at  least  in  principle. 

But  before  we  have  had  the  opportunity  to  extend  these  recently 
won  rights  and  benefits  to  everyone,  and  to  learn  how  to  care  properly 
for  dying  patients,  the  Oregon  law  and  the  Coun  of  Appeals  decisions 
rush  in  to  add  physician-assisted  suicide.  This  crossing  of  the  line 
between  allowing  to  die  and  intentionally  killing  is  worse  than 
unnecessary;  it  is  very  dangerous.  Under  this  new  legal  dispensation, 
dignity-in-dying  comes  to  mean  merely  a  technical  final  solution.   Relief 
of  suffering  becomes  the  elimination  of  the  sufferer.  Most  dangerously, 
the  new  laws  will  transform  the  doctor,  healer  of  human  beings,  into  a 
technical  dispenser  of  death. 

Do  we  really  want  our  doctors  to  be  licensed  agents  of  death? 
Should  they  be  permitted  or  encouraged  to  prescribe  (and,  later,  to 
inject)  poison?  Shall  the  mantle  of  privacy  that  protects  the  doctor- 
pi.  tient  relationship,  in  the  service  of  life,  now  also  cloak  decisions  for 
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death?  Do  you  want  your  doctor  deciding,  on  the  basis  of  his  own  private 
views,  when  you  still  deserve  to  live  and  when  you  now  deserve  to  die, 
when  you  should  be  offered  death  as  a  "therapeutic  option"?  And  what 
about  the  doctor  you  would  never  go  to:  do  you  want  him  also  licensed 
to  kill?  In  short,  shall  the  healing  profession  become  also  the  death- 
dealing  profession? 

Common  sense  has  always  answered  no.  For  over  two  millennia, 
the  reigning  medical  ethic,  mindful  that  power  to  cure  is  also  power  to 
kill,  has  held  as  an  inviolable  rule,  "Doctors  must  not  kill."  The  venerable 
Hippocratic  Oath  clearly  rules  out  physician-assisted  suicide:  "I  will  give 
no  deadly  drug  if  asked  for  it.  neither  will  I  make  a  suggestion  to  this 
effect."  Proponents  of  physician-assisted  suicide  and  euthanasia  try  to 
convince  us  that  this  taboo  is  but  an  irrational  vestige  of  religious 
prejudice,  alien  to  a  true  ethic  of  medicine.  They  insist  that  it  prevents 
the  most  rational  and  humane  approach  to  ending  suffering.  Nothing 
could  be  further  from  the  truth. 

The  Oath's  authors— pagans,  not  papists— were  wise  students  of 
human  nature  and  their  own  frailties.  They  understood  the  need  to 
restrain  their  awesome  power  over  life  and  death;  they  protected  not 
only  against  the  weaknesses  and  mischief  of  others  but  also  against  their 
own  weaknesses  and  the  lurking  temptation  to  do  away  with 
burdensome  patients.  The  taboo  against  doctors  killing  patients  even  on 
request  is  thus  the  very  embodiment  of  reason  and  wisdom.  Without  it, 
medicine  will  cease  to  be  an  ethical  and  trustworthy  profession;  without 
it,  all  of  us  will  suffer— yes,  more  than  we  now  suffer  because  some  of  us 
do  not  die  soon  enough. 

Consider  first  the  damaging  consequences  for  the  doctor-patient 
relationship.  The  pa  ient's  trust  in  the  doctor's  whole-hearted  devotion 
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to  his  best  interests  will  be  hard  to  sustain  once  doctors  are  licensed  to 
kill  Imagine  the  scene:  you  are  old,  poor,  in  failing  health,  and  alone  in 
the  world;  you  are  brought  to  the  city  hospital  with  fractured  ribs  and 
pneumonia.  The  nurse  or  intern  enters  late  at  night  with  a  syringe  full  of 
yellow  stuff  for  your  intravenous  drip.  Never  mind  that,  for  now,  death 
can  be  legally  prescribed  only  on  requesL  How  soundly  will  you  sleep? 

How  will  even  the  most  conscientious  physicians  be  able  to  care 
whole-heartedly  for  patients  once  death  becomes  a  "therapeutic  option"? 
Shall  it  be  penicillin  and  a  respirator  one  more  time  or,  perhaps  this  time, 
just  an  overdose  of  morphine?  Physicians  get  tired  of  treating  patients 
whose  illnesses  resist  their  best  efforts,  who  are  on  their  way  down— 
"gorks,"  "gomers,"  and  "vegetables"  are  only  some  of  the  names  medical 
staff  use  for  patients  with  intractable  illnesses.  Hospital  administrators 
and  HMO  budget  officers  are  already  pressuring  them  to  cut  the  costs  of 
treatment,  especially  in  these  patients.  Won't  doctors  be  tempted  to 
select  or  encourage  death  as  the  best  "treatment,"  say,  for  the  little  old 
lady  dumped  again  on  an  overloaded  emergency  room  by  the  nearby 
nursing  home? 

It  is  naive  and  foolish  to  take  comfort  from  the  fact  that  the 
currently  proposed  change  in  the  law  seeks  to  provide  physician  aid-in- 
dying  only  to  those  who  request  it.  We  all  know  from  long  experience 
how  difficult  it  is  to  discover  what  we  truly  want  when  we  are  suffering; 
a  demand  for  assisted  suicide  or  euthanasia  is  often,  in  fact,  an  angry  or 
anxious  plea  for  help,  bom  of  fear  of  rejection  or  abandonment,  or  made 
in  ignorance  of  available  pain-alleviating  and  other  comforting 
alternatives.  Countless  people  with  serious  illnesses,  and  most  people 
requesting  suicide-assistance,  also  suffer  from  treatable  clinical 
depression,  alas,  usually  undiagnosed  which  leads  them  to  take  an 
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excessively  gloomy  view  of  their  situation.  Shall  physicians  who  can't 
recognize  depression  or  who  won't  provide  proper  pain  relief  and  human 
understanding  be  given  the  power  to  prescribe  instead  for  death? 

It  is  all  too  easy  for  physicians,  because  they  control  the 
information,  to  engineer  requests  and  to  manipulate  the  choices  of  the 
vulnerable.  Presented  with  a  horrible  prognosis  and  the  offer  of  a 
"gentle  quick  release,"  what  will  the  depressed  or  frightened  patient 
likely  choose,  especially  in  the  face  of  a  spiraling  hospital  bill  or  resentful 
children?  Yale  Kamisar  asks  the  right  questions: 

Is  this  the  kind  of  choice,  assuming  that  it  can  be  made  in  a  fixed 
and  rational  manner,  that  we  want  to  offer  a  gravely  ill  person? 
Will  we  not  sweep  up,  in  the  process,  some  who  are  not  reallv  tired 
of  life,  but  think  others  are  tired  of  them:  some  who  do  not  really 
want  to  die,  but  who  feel  that  thev  should  not  live  on.  because  to 
do  so  when  there  looms  the  legal  alternative  of  euthanasia  is  to  do 
a  selfish  or  cowardly  act?  Will  not  some  feel  an  obligation  to  have 
themselves  'eliminated'  in  order  that  funds  allocated  for  their 
terminal  care  might  be  better  used  by  their  families  or,  financial 
worries  aside,  in  order  to  relieve  their  families  of  the  emotional 
strain  involved?  (Emphasis  added) 

Anyone  who  knows  anything  at  all  about  the  elderly  and  the  incurable 
knows  that  many,  many  of  them  will,  in  everyday  life,  experience  their 
right  to  choose  physician-assisted  death  as  a  duty  to  do  so. 

Neither  should  we  be  reassured  that  assisted-suicide  will  be 
available,  for  the  time  being,  only  for  the  terminally-ill.  Terminal  illness 
is  notoriously  difficult  to  define  precisely  and  almost  .is  difficult  to 
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predict  accurately.   Does  the  frequently  used  estimate  of  less  than  six 
months  to  live  mean  six  months  with  or  without  other  forms  of 
treatment?  Besides,  medical  predictions  are  easily  falsified:  almost  none 
of  Dr.  Kevorkian's  "patients"  were  terminally  ill.  Would  an  obligatory 
second  opinion  give  adequate  protection  against  error  or  falsification  of 
prognosis,  given  that  doctors  are  usually  loathe  to  contradict  one  another, 
and  are  especially  prone  to  collusion  where  keeping  the  patient  alive  will 
be  costly  to  their  institution  or  business? 

Even  without  such  abuses,  physician-assisted  suicide  cannot  be 
confined  to  those  terminally-ill  who  will  themselves  administer  the 
deadly  drug  the  doctor  has  prescribed.  What  if  the  patient's  disease 
prevents  him  from  putting  the  pills  into  his  mouth  or  from  swallowing 
them?  What  if  he  vomits  them  up  or  if,  for  some  other  reason,  the 
usually  "lethal  dose"  does  not  produce  death  in  his  case?  Will  the 
physician  stand  idly  by?  Of  course  not:  He  is  now  committed  to  the 
patient's  death,  and  he  will  surely  lend  a  hand. 

Neither  will  he  be  bound  to  regard  terminal  illness,  however 
defined,  as  a  sine  qua  non  for  prescribing  for  death.  For  if  suicide  {and 
its  assistance)  is  justified  by  a  right  to  choose  the  time  and  manner  of 
one's  death  (as  it  is  in  the  Ninth  Circuit's  decision),  then  the  whole  matter 
is  too  personal,  intimate,  and  subjective  to  be  governed  by  any  objective 
or  demonstrable  criteria,  such  as  certifiable  terminal  illness  or  truly 
intractable  pain.  For  who  is  to  say  what  makes  suffering  or  life 
"unbearable"  or  death  "electable"  for  another  person?  The  autonomy 
argument  favored  by  the  courts  sooner  or  later  kicks  out  all  criteria  for 
evaluating  the  patient's  choice,  save  that  it  be  "uncoerced." 

But,  of  course,  no  one,  at  least  today,  wants  to  leave  it  at  that, 
li.stead,  reasons  are  given  to  justify  choosing  death:  too  much  pain,  loss 
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of  dignity,  lack  of  self-command,  poor  quality  of  life.  These  are  supposed 
to  add  up  to  a  plausible  verdict:  life  is  no  longer  worth  living.  Such 
"useless"  or  "degrading"  or  "dehumanized"  lives  now  plead  for  active, 
"merciful"  termination-c/ioice  or  no  choice. 

It  is  therefore  naive  to  think  that  we  can  draw  and  hold  a  line 
between  physician-assisted  suicide  or  physician-aid-in-dying  (a 
euphemism  for  voluntary  active  euthanasia,  practiced  by  doctors  on 
willing  patients)  and  involuntary  euthanasia  (where  physicians  perform 
mercy-killing  without  the  patient's  request).  The  line  cannot  be 
sustained  even  in  theory;  for  once  suicide  and  assisting  suicide  are  okay, 
for  reasons  of  "mercy,"  then  delivering  the  dehumanized  is  okay, 
whether  chosen  or  not  Physician-assisted  suicide,  once  legalized,  will 
not  remain  confined  to  those  who  freely  and  knowingly  elect  it— and  the 
most  energetic  backers  of  euthanasia  do  not  really  want  it  thus 
restricted.  They  see  the  slippery  slope  and  eagerly  embrace  the 
principle  that  will  justify  the  entire  downward  slide.  Why?  Because  the 
vast  majority  of  candidates  who  merit  mercy-killing  cannot  request  it  for 
themselves.  Persons  in  a  persistent  vegetative  state;  those  suffering 
from  severe  depression,  senility,  mental  illness,  or  Alzheimer's  disease; 
infants  who  are  deformed;  and  retarded  or  dying  children— all  are 
incapable  of  requesting  death,  and  they  would  thus  be  denied  the  new 
humane  aid-in-dying. 

But  not  to  worry.  Lawyers  and  doctors,  urged  on  by  the  cost- 
containers,  will  soon  rectify  this  inequity.  Why,  they  will  argue  in  court 
on  grounds  of  equal  protection  of  the  laws,  should  the  comatose  or  the 
demented  be  denied  the  right  to  assistance-in-dying  just  because  they 
cannot  claim  it  for  themselves?  With  court-appointed  proxy  consentors, 
we  will  quickly  era^e  the  distinction  between  the  right  to  choose  one's 
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own  death  and  the  right  to  request  someone  else's— as  we  have  already 
done  in  the  termination  of  treatment  cases. 

(It  appears  that  no  sensible  distinctions  are  safe,  under  equal 
protection  clause  jurisprudence,  if  the  recent  opinion  of  the  Second 
Circuit  is  any  precedent:  it  holds  that  the  current  law  permitting  refusal 
of  treatment  discriminates  unfairly  in  favor  of  those  who  can  elect  to  pull 
the  plug  on  life-supporting  machinery  and  against  those  who  want  to  die 
but  who  [because  of  the  vagaries  of  their  condition]  have  no  plug  to  pull. 
This  strikes  one  as  a  tort  claim  made  against  fate  or  nature!  A  similar 
claim  could  equally  well  be  made  on  behalf  of  those  who  wish  to  die  but 
who  are  not  terminally  ill,  or  on  behalf  of  those  whose  condition  merits 
merciful  aid-in-dying  but  who,  ill-fated  ones,  cannot  ask  for  it 
themselves.) 

Clever  doctors  and  relatives  will  not  need  to  wait  for  such  changes 
in  the  law.  Who  will  be  around  to  notice  when  the  elderly,  poor, 
crippled,  weak,  powerless,  retarded,  depressed,  uneducated,  demented, 
or  gullible  are  mercifully  released  from  the  lives  their  doctors,  nurses, 
and  next  of  kin  deem  no  longer  worth  living? 

This  is  no  mere  scare-mongering.  Recent  reports  on  the  practice  of 
euthanasia  in  Holland  provide  ample  proof.  Although  assisted  suicide 
and  voluntary  euthanasia  by  physicians  are  technically  still  against  the 
law  there,  their  practice  has  been  tolerated,  even  encouraged,  for  nearly 
20  years,  under  guidelines  established  by  the  medical  profession.  (These 
guidelines  offer  "safeguards"  more  stringent  than  the  Oregon  law.) 
Although  the  guidelines  insist  that  choosing  death  must  be  informed  and 
voluntary,  a  1989  survey  of  300  physicians  (conducted  by  the 
supporters  of  euthanasia)  disclosed  that  over  40  percent  had  performed 
involuntary  euthanasia  and  over    0  percent  had  done  so  five  times  or 
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more.  The  Report  of  the  Dutch  Government's  Committee  to  Investigate 
the  Practice  of  Euthanasia  (September  1991)  provides  even  more 
alarming  data:  in  addition  to  2,300  cases  of  voluntary  euthanasia  and 
400  cases  of  physician-assisted  suicide  per  year,  there  were  over  1,000 
cases  of  active  involuntary  euthanasia  performed  without  the  patient's 
knowledge  or  consent,  includin2  over  100  cases  in  which  the  patients 
were  mentally  competent.  (Comparable  rates  of  involuntary  euthanasia 
for  the  United  States  would  be  roughly  20,000  cases  per  year.)  Eight 
thousand  one  hundred  morphine  overdoses  were  documented  with  the 
intent  to  terminate  life,  61  percent  without  patient  knowledge  or 
consent  In  nearly  half  the  cases  of  termination  without  consent,  the 
families  also  were  not  consulted  or  informed.  Despite  a  notification 
requirement,  less  than  10%  of  physician-assisted  deaths  are  reported  as 
such. 

And  why  are  Dutch  physicians  performing  involuntary  euthanasia? 
"Low  quality  of  life,"  "the  family  couldn't  take  it  any  more,"  and  "little 
hope  of  improvement"  were  reasons  that  physicians  gave  for  killing 
patients  without  request.  Is  there  any  reason  to  believe  that  the  average 
Dutch  physician  is  less  committed  than  his  American  counterpart  to  the 
equal  dignity  of  every  life  under  his  care? 

Given  the  Dutch  experience,  it  is  surprising  that  almost  no 
commentator  has  noticed  that  permitting  physicians  to  assist  in  suicide 
or  practice  euthanasia  represents  a  drastic  change  in  the  social  and 
political  order.  For  the  state  has  thereby  surrendered  its  monopoly  on 
the  legal  use  of  lethal  force,  a  monopoly  it  holds  under  the  social  contract 
and  a  monopoly  it  needs  if  it  is  to  protect  innocent  life,  its  first 
responsibility.  True,  many  people  own  guns  and  are  legally  entitled  to 
use  them  in  self-defense;  but  not  until  physicians  get  a  license  to 
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prescribe  death  will  anyone  be  allowed  to  stand  outside  the  community 
in  this  crucial  regard.  It  should  surprise  no  one  if  those  who  are 
exempted  from  the  ban  on  the  private  use  of  lethal  force  wind  up  killing 
without  restraint 

Simple  reflection  reveals  another  reason  why  no  law  can  provide 
the  desired  protection  against  the  slide  into  mercy-killing  and 
involuntary  euthanasia.  The  entire  practice  must  take  place  within  the 
sanctuary  of  the  doctor-patient  relationship.  Neither  patient  nor 
physician  wants  outsiders  looking  in.  Herein  lies  an  unresolvable 
dilemma:  How  can  we  insist  that  euthanasia  is  a  matter  of  personal  right 
and  private  choice,  best  handled  privately  between  patient  and  doctor, 
and  yet  expect  there  to  be  appropriate  oversight,  public  accountability 
and  control?  We  shall  be  forced  to  rely  solely  on  the  fragile  virtue  of  the 
medical  profession  to  protect  the  exposed  and  vulnerable  lives  of  the 
infirm,  the  elderly,  and  the  powerless— people  incapable  of  real 
autonomy,  who  will  be  deemed  by  others  to  have  lives  no  longer  worth 
sustaining  at  great  expense.  Once  the  taboo  against  killing  falls,  how 
many  physicians  will  be  able  to  restrain  themselves  from  dispatching 
these  "useless  lives"? 

Even  the  most  humane  and  conscientious  physician  psychologically 
needs  protection  against  himself  and  his  weaknesses  if  he  is  to  care  fully 
for  those  who  entrust  themselves  to  him.  A  physician-friend  who 
worked  many  years  in  a  hospice  caring  for  dying  patients  explained  it  to 
me  most  convincingly:  "Only  because  1  knew  that  1  could  not  and  would 
not  kill  my  patients  was  I  able  to  enter  most  fully  and  intimately  into 
caring  for  them  as  they  lay  dying."  The  psychological  burden  of  the 
license  to  kill,  not  to  speak  of  the  brutalization  of  the  physician-killers, 
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would  be  an  intolerably  high  price  to  pay  for  physician-assisted  suicide 
and  euthanasia. 

The  point,  however,  is  not  merely  psychological:  it  is  also  moral 
and  essential  My  friend's  horror  at  the  thought  that  he  might  be 
tempted  to  kill  his  patients,  were  he  not  enjoined  from  doing  so, 
embodies  a  deep  understanding  of  the  medical  ethic  and  its  intrinsic 
limits. 

The  beginning  of  ethics  regarding  the  use  of  power  generally  lies  in 
nay-saying.  Setting  limits  on  the  use  of  power  is  based  on  discerning  the 
excesses  to  which  the  unrestrained  power  is  prone.  Applied  to  most 
professions,  this  principle  establishes  strict  outer  boundaries— indeed, 
inviolable  taboos— against  unique  "occupational  hazards."  Within  these 
limits,  no  fixed  rules  of  conduct  apply;  instead,  prudence— the  wise 
judgment  of  the  man-on-the-spot— finds  and  adopts  the  best  course  of 
action  in  the  light  of  the  circumstances.  But  the  outer  limits  themselves 
are  fixed,  firm,  and  non-negotiable. 

What  are  the  limits  for  medicine?  At  least  three  are  set  forth  in 
the  venerable  Hippocratic  Oath:  no  breach  of  confidentiality;  no  sexual 
relations  with  patients;  no  dispensing  of  deadly  drugs.  Each  of  these 
unqualified,  self-imposed  restrictions  can  be  readily  understood  in  terms 
of  the  temptations  to  which  the  physician  is  most  vulnerable;  each  deals 
with  an  area  of  vulnerability  and  exposure  that  the  practice  of  medicine 
requires  of  patients.  Patients  necessarily  divulge  and  reveal  private  and 
intimate  details  of  their  personal  lives;  patients  necessarily  expose  their 
naked  bodies  to  the  physician's  gaze  and  investigating  hands;  patients 
necessarily  expose  and  entrust  the  care  of  their  very  lives  to  the 
physician's  skill,  technique,  and  judgment  Mindful  of  the  meaning  of 
such  non-mut:;al  exposure,  the  physician  voluntarily  sets  limits  on  his 
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own  conduct,  pledging  not  to  take  advantage  of,  or  to  violate,  the 
patient's  intimacies,  sexuality,  or  life  itself. 

The  prohibition  against  killing  patients,  the  first  negative  promise 
of  self-restraint  sworn  to  in  the  Hippocratic  Oath,  stands  as  medicine's 
first  and  most-abiding  taboo:  "I  will  neither  give  a  deadly  drug  to 
anybody  if  asked  for  it,  nor  will  1  make  a  suggestion  to  this  effect.  ...  In 
purity  and  holiness  I  will  guard  my  life  and  my  art."  In  forswearing  the 
giving  of  poison,  the  physician  recognizes  and  restrains  a  god-like  power 
he  wields  over  patients,  mindful  that  his  drugs  can  both  cure  and  kill. 
But  in  forswearing  the  giving  of  poison,  when  asked  for  it,  the 
Hippocratic  physician  rejects  the  view  that  the  patient's  choice  for  death 
can  make  killing  him— or  assisting  his  suicide— right.  Human  life  in  living 
bodies  commands  respect  and  reverence  by  its  very  nature. 

The  deepest  ethical  principle  restraining  the  physician's  power  is 
not  and  cannot  be  the  autonomy  or  freedom  of  the  patient.  Neither  is  it 
his  own  compassion  or  good  intention.  Rather,  it  is  the  dignity  and 
mysterious  power  of  human  life  itself  and,  therefore,  also  what  the  Oath 
calls  the  purity  and  holiness  of  the  life  and  art  to  which  he  has  sworn 
devotion.  A  person  can  choose  to  be  a  physician,  but  he  cannot  simply 
choose  what  physicianship  means. 

The  central  meaning  of  physicianship  derives  not  from  medicine's 
powers  but  from  its  goal,  not  from  its  means  but  from  its  end:  to  heal 
the  sick.  The  physician  as  physician  serves  only  the  sick.  He  does  not 
serve  the  relatives  or  the  hospital  or  the  national  debt  inflated  due  to 
Medicare  costs.  Thus  he  will  never  sacrifice  the  well-being  of  the  sick  to 
the  convenience,  or  pocketbook,  or  feelings  of  the  patient's  relatives  or 
society.  Moreover,  the  physician  serves  the  sick  not  because  they  have 
rights  or  wants  or  claims  but  because  they  are  sick.  The  healer  works 
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with  and  for  those  who  need  to  be  healed,  in  order  to  help  make  them 
whole.  Despite  enormous  changes  in  medical  technology  and  institutional 
practice,  nosology,  and  therapeutics,  the  center  of  medicine  has  not 
changed.  It  is  as  true  today  as  it  was  in  the  days  of  Hippocrates  that  the 
ill  desire  to  be  whole;  that  wholeness  means  a  certain  well-working  of 
the  enlivened  body  and  its  unimpaired  powers  to  sense,  think,  feel, 
desire,  move,  and  maintain  itself.  The  relationship  between  the  healer 
and  the  ill  is  still  constituted,  essentially  even  if  only  tacitly,  around  the 
desire  to  promote  the  wholeness  of  the  one  who  is  ailing. 

Can  wholeness  and  healing  ever  be  compatible  with  intentionally 
killing  the  patient?  Can  one  benefit  the  patient  as  a  whole  by  making 
him  dead?  There  is,  of  course,  a  logical  difficulty:  how  can  any  good 
exist  for  a  being  that  is  not?  But  the  error  is  more  than  logical:  to  intend 
and  to  act  for  someone's  good  requires  his  continued  existence  to  receive 
the  benefiL 

To  be  sure,  certain  attempts  to  benefit  may  in  fact  turn  out, 
unintentionally,  to  be  lethal.  Giving  morphine  adequate  to  control  pain 
might  induce  respiratory  depression  leading  to  death.  But  the  action  to 
relieve  the  pain  presupposes  that  the  patient  remain  alive  to  be  relieved. 
Obvious  as  it  may  seem,  the  starting  point  in  discussing  all  medical 
benefits  must  be  that  there  can  be  no  benefit  without  a  beneficiary. 

Someone  will  surely  bring  forth  the  hard  cases:  patients  so  ill- 
served  by  their  bodies  that  they  can  no  longer  bear  to  live,  bodies  so 
riddled  with  cancer  and  so  racked  with  pain  that  their  "owners"  insist  on 
being  released  from  them.  Why  can't  the  person  protest  his  embodiment 
and  request  death  for  "personal"  reasons? 

However  sympathetically  we  listen  to  such  requests,  we  must  see 
them  as  incoherent,  because  any  such  person-body  dualism  cannot  be 
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sustained.  "Personhood"  is  manifest  on  earth  only  in  living  bodies;  our 
highest  mental  functions  are  held  up  by  and  are  inseparable  from  lowly 
metabolism,  respiration,  circulation,  excretion.  There  may  be  blood 
without  consciousness,  but  there  is  never  consciousness  without  blood. 
No  physician,  devoted  to  the  benefit  of  the  sick,  can  serve  the  person  as 
person  by  denying  and  thwarting  his  personal  embodiment 

To  say  it  plainly,  to  bring  nothingness  is  incompatible  with  serving 
wholeness:  one  cannot  heal  or  comfort  by  making  nil  The  healer  cannot 
annihilate  if  he  is  truly  to  heal.  The  physician-as-suicide-assistant  or 
physician-euthanizer  is  a  deadly  self-contradiction. 

But  we  must  acknowledge  that  the  central  goal  of  medicine- 
health— is,  in  each  case,  a  perishable  good.  Inevitably,  patients  become 
irreversibly  sick,  patients  degenerate,  patients  die.  Healing  the  sick  is  a 
project  that  must  at  some  point  fail.  And  here  is  where  the  trouble 
begins:  How  does  one  deal  with  "medical  failure"?  What  does  one  seek 
when  restoration  of  wholeness  is  by  and  large  out  of  the  question? 

Contrary  to  the  propaganda  of  the  euthanasia  movement,  there  is 
much  that  can  be  done.  Indeed,  by  recognizing  finitude  yet  knowing  that 
we  will  not  kill,  we  are  empowered  to  focus  on  easing  and  enhancing  the 
lives  of  those  who  are  dying.  First  of  all,  medicine  can  follow  the  lead  of 
the  hospice  movement  and— correcting  for  decades  of  shameful 
mismanagement— concentrate  on  providing  truly  adequate  relief  from 
pain  and  discomfort.  Second,  physicians,  patients,  and  families  can 
continue  to  learn  how  to  withhold  or  withdraw  technical  interventions 
that  are  merely  burdensome  or  degrading  additions  to  the  unhappy  end 
of  life— including,  frequently,  hospitalization  itself  Ceasing  treating  and 
allowing  death  to  occur  when  and  if  it  will  are  quite  compatible  with  the 
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respect  life  itself  commands  for  itself.  Doctors  must  not  intentionally  kill 
or  help  to  kill,  but  they  may  allow  a  patient  to  die. 

Ceasing  medical  intervention,  allowing  nature  to  take  i^s  course, 
differs  fundamentally  from  assisted  suicide,  active  euthanasia^  and 
mercy  killing.  For  one  thing,  death  does  not  necessarily  follow  the 
discontinuance  of  treatment;  Karen  Ann  Quinlan  lived  more  than  ten 
years  after  the  court  allowed  the  "life-sustaining"  respirator  to  be 
removed.  Not  the  physician,  but  the  underlying  fatal  illness  oecomes  the 
true  cause  of  death.  (It  is  both  naive  and  thoughtless  to  believe  that  we 
can  exercise  a  right  to  "control  the  time  and  manner  of  one's  death,"  since 
these  aspects  of  death,  like  death  itself,  display  the  limits  of  human 
control;  only  by  killing  oneself  or  by  arranging  to  be  killed  on  schedule 
can  such  control  in  fact  be  exercised.  Such  a  result  exposes  the 
shallowness  of  our  exaggerated  belief  in  mastery  over  nature  and 
forttme,  a  belief  that  informs  the  Ninth  Circuit's  opinion  and,  hideed,  our 
entire  technological  approach  to  death.) 

More  important  morallv.  in  ceasing  treatment  the  physician  does 
not  intend  the  death  of  the  patient,  even  if  death  follows  as  a  result  of 
his  omission.  His  intention  is  to  avoid  useless  and  degrading  medical 
additions  to  the  already  sad  end  of  a  life.  In  contrast,  in  assisted  suicide 
and  all  other  forms  of  direct  killing  the  physician  must,  necessarily  and 
indubitably,  intend  primarily  that  the  patient  be  made  dead.  And  he 
must  knowingly  and  indubitably  cast  himself  in  the  role  of  the  agent  of 
death.  This  remains  true  even  if  he  is  merely  an  assistant  in  stiicide.  A 
physician  who  provides  the  pills  or  lets  the  patient  plunge  the  syringe 
after  he  leaves  the  room  is  morally  no  different  from  one  who  does  the 
deed  himself.  "I  will  neither  give  a  deadly  drug  to  anybody  if  asked  for 
it,  nor  will  1  make  a  suggestion  to  this  effect." 
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One  cannot  exaggerate  the  importance  of  this  distinction  between 
withholding  or  withdrawing  treatment  and  directly  killing,  especially  in 
light  of  the  casual  and  dismissive  way  it  has  been  treated  in  the  two 
recent  Court  of  Appeals'  decisions.  Both  as  a  matter  of  law  <md  as  a 
matter  of  medical  ethics,  the  right  to  refuse  unwanted  medical 
intervention  is  properly  seen  not  as  part  of  a  right  to  become  dead  but 
rather  (like  the  rest  of  the  doctrine  of  informed  consent)  as  part  of  a 
right  protecting  how  we  choose  to  Hyg,  even  while  we  are  dying.  Doctors 
and  patients  choose  whether  to  begin  treatment  on  the  basis  of  a 
prudent  judgment  weighing  benefits  and  burdens.  In  the  event  of  doubt, 
we  almost  invariably  err  on  the  side  of  life  and  hope  for  recovery.  But 
after  a  proper  trial,  when  recovery  seems  beyond  reasonable  possibility, 
when  the  patient's  condition  deteriorates,  we  are  medically  and  morally 
free  to  abandon  the  therapeutic  trial,  even  if  death  results.  It  would  be 
improper  to  say  that  the  intent  of  this  discontinuance— whether  by  a 
physical  act  of  omission  or  commission— is  that  the  patient  become  dead. 
Rather,  we  intend  to  cease  doing  useless  and  futile  or  degrading  things  to 
the  patient  when  he  no  longer  stands  to  benefit  from  them. 

The  following  analogy  should  make  the  point  vivid:  As  the  flood 
waters  rise,  I  put  my  finger  in  the  dike  to  stop  a  leak  and  to  prevent  my 
house  from  being  flooded.  But,  as  the  still  rising  water  threatens  to  pour 
over  the  top  or  the  dike  prepares  to  crack  in  many  other  places,  I  see  the 
futility  of  keeping  my  finger  in  the  dike.  But  in  removing  it,  I  cannot  be 
said  either  to  intend  or  even  to  cause  the  flooding  of  my  house.  In 
contrast,  I  would  both  intend  and  cause  the  flooding  were  I  deliberately 
to  introduce  large  holes  into  the  dike,  unwilling  to  wait  for  the  unknown 
outcome  of  the  rising  water. 
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It  is  therefore  false  to  say  (as  the  Ninth  Circuit  says)  that 
physicians  who  today  run  increased  risks  of  death  in  ordei:  co  provide 
adequate  pain  medication  are  knowingly  and  intentionally  killing  their 
patients.  No  doubt,  some  physicians,  already  far  down  the  slippery  slope 
to  involuntary  euthanasia,  may  be  abusing  this  so-called  pnnciple  of 
"double-effect,"  and  may  secretly  be  intending  death  when  appearing  to 
be  administering  pain  relief.  But  such  abuse  in  no  way  inv^iMdates  the 
moral  centrality  of  the  distinction,  and  in  no  way  justifies  blurring  the 
only  line  that  can  morally  and  cleariy  be  drawn  in  these  vexing  matters. 

Once  we  refuse  the  technical  fix,  physicians  and  the  rsst  of  us  can 
also  rise  to  the  occasion:  we  can  learn  to  act  humanly  in  the  presence  of 
fmitude.  Far  more  than  adeqtiate  morphine  and  the  removal  of 
burdensome  chemoilierapy,  the  dying  need  our  presence  and  our 
encouragement.  Because  a  dignified  human  life  is  not  just  a  lonely 
project  s^ainst  an  inevitable  death,  but  a  life  whose  meaning  is  enrArined 
in  human  relationships,  it  is  clear  that  a  death  with  dignit}'~like  a  life 
with  dignity— requires  dignified  human  intercourse  with  all  those  around 
us.  Our  own  exercise  of  dignified  humanity  will  depend  crucially  on 
continuing  to  receive  respectful  and  attentive  treatment  from  others. 
The  manner  in  which  we  are  addressed,  what  is  said  to  us  or  in  our 
presence,  how  our  bodies  are  tended  or  our  feelings  regarded— in  all 
these  wsQTs,  our  digni^  in  dying  can  be  nourished  and  sustained.  Dying 
people  are  all  too  easily  reduced  ahead  of  time  to  "thinghocd"  by  those 
who  cannot  bear  to  deal  with  the  suffering  or  disability  of  those  they 
love.  Withdrawal  of  contact,  affection,  and  care  is  the  greatest  single 
cause  of  the  dehumanization  of  dying.  Medicine  most  owes  the  dying  not 
the  alleged  humaneness  of  an  elixir  of  death,  but  the  humanness  of 
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connected  living-while-dying.  The  treatment  of  choice  is  company  and 
care. 

The  euthanasia  movement  would  have  us  believe  that  the 
physician's  refusal  to  assist  in  suicide  or  perform  euthanasia  constitutes 
an  affront  to  human  dignity.  Yet  one  of  their  favorite  arguments  seems 
to  me  rather  to  prove  the  reverse.  Why,  it  is  argued,  do  we  put  animals 
out  of  their  misery  but  insist  on  compelling  fellow  human  beings  to 
suffer  to  the  bitter  end?  Why,  if  it  is  not  a  contradiction  for  the 
veterinarian,  does  the  medical  ethic  absolutely  rule  out  mercy  killing?  Is 
this  not  simply  inhumane? 

Perhaps  inhumane,  but  not  thereby  inhuman.  On  the  contrary,  it  is 
precisely  because  animals  are  not  human  that  we  must  treat  them 
merely  humanely.  But  any  conscious  human  being  who  asks  for  death 
displays  by  that  very  request  a  human  presence  that  precludes  anyone's 
treating  him  as  a  dumb  animal.  Indeed,  despite  illness,  suffering,  or 
declining  powers,  nearly  all  the  people  who  are  said  to  be  fit  candidates 
for  assisted  suicide  or  euthanasia  still  manifest  clear  signs  of  humanity, 
even  when  it  comes  down  to  just  a  smile  of  recognition  or  the  touch  of  a 
hand.  (The  permanently  unconscious  ones  do  not  suffer;  contrary  to  the 
propaganda,  they  are  therefore  not  really  candidates  for  mercy  killing. 
We  may  not  be  obliged  to  prolong  their  lives,  but  even  here  we  must  not 
kiU,  out  of  respect  for  the  full  human  lives  they  once  lived,  and  also  to 
avoid  our  needless  brutalization.)  Humanity  is  owed  humanity,  not 
humaneness.  Humanity  is  owed  the  bolstering  of  the  htmian,  even  or 
especially  in  its  dying  moments,  in  resistance  to  the  temptation  to  ignore 
its  presence  in  the  sight  of  suffering. 

What  humanity  needs  most  in  the  face  of  evils  is  courage,  the 
ability  to  stand  against  fear  and  pain  and  thoughts  of  nothingness.  The 
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deaths  we  most  admire  are  those  of  people  who,  knowing  that  they  are 
dying,  face  the  fact  frontally  and  act  accordingly.  They  set  their  affairs 
in  order,  they  arrange  what  could  be  final  meetings  with  their  loved 
ones,  and  yet  with  strength  and  hope,  they  continue  to  live  and  work  and 
love  as  much  as  they  can  for  as  long  as  they  can.  Because  such 
conclusions  of  life  require  courage,  they  call  for  our  encouragement  and 
for  the  many  small  speeches  and  deeds  that  shore  up  the  human  spirit 
against  despair  and  defeat. 

Many  doctors  are  in  fact  rather  poor  at  this  sort  of  encouragement. 
They  tend  to  regard  every  dying  or  incurable  patient  as  a  fa  "lure,  as  if  an 
earlier  diagnosis  or  a  more  vigorous  intervention  might  have  avoided 
what  is,  in  truth,  an  inevitable  collapse.  The  enormous  successes  of 
medicine  these  past  50  years  have  made  both  doctors  and  laymen  less 
prepared  than  ever  to  accept  the  fact  of  finitude.  Physicians  today  are 
not  likely  to  be  agents  of  encouragement  once  their  technique  begins  to 
fail. 

It  is,  of  course,  partly  for  these  reasons  that  doctors  wiil  be  pressed 
to  kill— and  many  of  them  will,  alas,  be  willing.  Having  adopted  a  largely 
technical  approach  to  healing,  having  medicalized  so  much  of  the  end  of 
life,  doctors  are  being  asked— often  with  thinly  veiled  anger— to  provide  a 
final  technical  solution  for  human  finitude  and  for  their  own  technical 
failure:  If  you  cannot  cure  me.  Doctor,  kill  me.  The  last  gasp  of 
autonomy  or  cry  for  dignity  is  asserted  against  a  medicalization  and 
institutionalization  of  the  end  of  life  that  robs  the  old  and  the  incurable 
of  most  of  their  autonomy  and  dignity:  intubated  and  elecoified,  with 
bizarre  mechanical  companions,  once  proud  and  independent  people  find 
themselves  cast  in  the  roles  of  passive,  obedient,  highly  disciplined 
children.  People  who  care  for  autonomy  and  dignity  should  try  to 
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reverse  this  dehumanization  of  the  last  stages  of  life,  instead  of  giving 
dehumanization  its  final  triumph  by  welcoming  the  desperate  goodbye- 
to-aj'i-that  contained  in  one  final  plea  for  poison. 

The  present  crisis  that  leads  some  to  press  for  assisted  suicide  and 
active  euthanasia  is  really  an  opportunity  to  learn  the  limits  of  the 
medicalization  of  life  and  death  and  to  recover  an  appreciation  of  living 
with  and  against  mortality.  It  is  an  opportunity  for  all  of  us  to  recover 
an  understanding  that  there  remains  a  residual  human  wholeness— 
however  precarious— that  can  be  cared  for  even  in  the  face  of  incurable 
and  terminal  illness.  If  we  cave  in  and  legalize  assisted  suicide  and 
euthanasia,  if  doctors  are  compelled  to  become  technical  dispensers  of 
death,  they  will  not  only  be  abandoning  their  posts,  their  patients,  and 
their  duty  to  care;  they  will  also  set  the  worst  sort  of  example  for  the 
community  at  large  They  will  teach  technicism  and  so-called 
humaneness  where  encouragement  and  humanity  are  both  required  and 
sorely  lacking.  On  the  other  hand,  should  we  hold  fast,  should  we  reject 
the  shallow  notion  that  "dignity"  can  de  delivered  by  a  hypodermic 
needle  filled  with  lethal  drugs,  should  we  learn  that  finitude  is  no 
disgrace  and  that  human  wholeness  can  be  cared  for  to  the  very  end,  the 
venerable  art  of  medicine  may  continue  to  serve  not  only  the  good  of  its 
patients,  but  also,  by  example,  the  failing  moral  health  of  modem  times. 
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Dedicated  to  the  memory  of  my  mother, 

Ghana  Kass  (1903-1989),  my  first  and  best 

teacher  regarding  human  dignity. 

ff/'^ALL  no  man  happy  until  he  is 
V^  dead."  With  these  deliberately 
paradoxical  words,  the  ancient  Athenian  sage  Sol- 
on reminds  the  self-satisfied  Croesus  of  the  perils 
of  fortune  and  the  need  to  see  the  end  of  a  life 
before  pronouncing  on  its  happiness.  Even  the 
richest  man  on  earth  has  little  control  over  his 
fate.  The  unpredictability  of  human  life  is  an  old 
story;  many  a  once- flourishing  life  has  ended  in 
years  of  debility,  dependence,  and  disgrace.  But 
today,  it  seems,  the  problems  of  the  ends  of  li\es 
are  more  acute,  a  consequence,  ironically,  of  suc- 
cessful—or partly  successful— human  efforts  to  do 
battle  with  fortune  and,  in  particular,  to  roll  back 
medically  the  causes  of  death.  ^Vhile  many  look 
forward  to  further  triumphs  in  the  war  against 
mortality,  others  here  and  now  want  to  exercise 
greater  control  over  the  end  of  life,  by  electing 
death  to  avoid  the  burdens  of  lingering  on.  The 
failures  resulting  from  the  fight  against  fate  are 
to  be  resolved  by  taking  fate  still  further  into  our 
own  hands. 

This  is  no  joking  matter  Nor  are  the  questions 
it  raises  academic.  The  emerge,  insistently  and 
urgently,  from  poignant  human  situations,  occur- 
ring daily  in  hospitals  and  nursing  homes,  as 
patients  and  families  and  physicians  are  com- 
pelled to  decide  matters  of  life  and  death,  often 
in  the  face  only  of  unattractive,  even  horrible, 
alternatives.  Shall  I  allow  the  doctors  to  put  a 
feeding  tube  into  my  eighty-five-vear-old  mother, 
who  IS  unable  to  swallow  as  a  result  of  a  stroke? 
.\ow  that  it  is  inserted  and  she  is  not  recovering, 
may  I  have  it  remo\ed?  When  would  it  be  right 
to  remove  a  respirator,  forgo  renal  dialysis,  bypass 
life-saving  surgery,  or  omit  giving  antibiotics  for 
pneumonia?  When  in  the  course  of  my  own  pro- 
gressive dementia  will  it  be  right  for  my  children 
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to  put  me  into  a  home  or  for  me  to  ask  my  doctor 
or  my  wife  or  my  daughter  for  a  lethal  injection? 
When,  if  ever,  should  I  as  a  physician  or  husband 
or  son  accede  to — or  be  forgiven  for  acceding  to — 
such  a  request? 

These  dilemmas  can  be  multiplied  indefinitely, 
and  their  human  significance  is  hard  to  capture 
in  words.  For  one  thing,  posing  them  as  well- 
defined  problems  to  be  solved  abstracts  from  the 
full  human  picture,  and  ignores  such  matters  as 
the  relations  between  the  generations,  the  mean- 
ing of  old  age,  attitudes  toward  mortality,  reli- 
gious faith,  economic  resources,  and  the  like.  Also, 
speech  does  not  begin  to  convey  the  anguish  and 
heartache  felt  by  those  who  concretely  confront 
such  terrible  decisions,  nor  can  it  do  much  to  aid 
and  comfort  them.  No  amount  of  philosophizing 
is  going  to  substitute  for  discernment,  compas- 
sion, courage,  sobriety,  tact,  thoughlfulness,  or 
prudence,  all  needed  on  the  spot. 

Yet  the  attitudes,  sentiments,  and  judgments  of 
human  agents  on  the  spot  are  influenced,  often 
unwittingly,  by  speech  and  opinion,  and  by  the 
terms  in  which  we  formulate  our  concerns.  Some 
speech  may  illuminate,  other  speech  may  distort; 
some  terms  may  be  more  or  less  appropriate  to 
the  matter  at  hand.  About  death  and  dying,  once 
subjects  treated  with  decorous  or  superstitious 
silence,  there  is  today  an  abundance  of  talk — not 
to  say  indecorous  chatter.  Moreover,  this  talk  fre- 
quently proceeds  under  the  aegis  of  certain  in- 
creasingly accepted  terminologies,  which  are,  in 
my  view,  both  questionable  in  themsehes  and 
dangerous  in  their  influence.  As  a  result,  we  are 
producing  a  recipe  for  disaster:  urgent  difficulties, 
great  human  anguish,  and  high  emotions,  stirred 
up  with  inadequate  thinking.  We  have  no  choice 
but  to  reflect  on  our  speech  and  our  terminology. 


L' 


ET  me  illustrate  the  power — and  the 
possible  mischief — of  one  notion 
currently  in  \ogue:  the  notion  of  rights.  It  is  now 
fashionable,  in  many  aspects  of  public  life,  to 
demand  what  one  wants  or  needs  as  a  matter  of 
rights.  How  lo  do  the  right  thing  gets  translated 
into  a  right  lo  get  or  do  your  own  thing.  Thus, 
rouglilv  two  decades  ago,  faced  with  the  unw  1- 
come  fact  of  excessive  medical  efforts  to  forestall 
death,  people  asserted  and  won  a  right  to  refuse 
life-prolonging  ireatment  found  lo  be  useless  or 
burdensome.   Iliis  was.  in  fact,  a  reaffinnalion  of 
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llie  right  to  life,  liberty,  and  the  pursuit  of  fiap- 
piness,  even  in  the  face  of  imminent  death.  It 
enabled  dying  patients  to  live  as  they  wished,  free 
of  unwelcome  intrusions,  and  to  let  death  come 
when  it  would.  Today,  the  demand  has  been 
raised:  we  find  people  asserting  a  "right  to  die." 
grounded  not  in  objective  conditions  regarding 
prognosis  or  the  uselessness  of  treatment,  but  in 
the  supremacy  of  choice  itself.  In  the  name  of 
choice  people  claim  the  right  to  choose  to  cease 
to  be  choosing  beings.  From  such  a  right  to  refuse 
not  only  treatment  but  life  itself— from  a  right  to 
become  dead— it  is  then  a  small  step  to  the  right 
to  be  made  dead:  from  my  right  to  die  will  follow 
your  duty  to  assist  me  in  dying,  i.e.,  to  become 
the  agent  of  my  death,  if  I  am  not  able,  or  do 
not  wish,  to  kill  myself.  And,  thanks  to  our 
egalitarian  tendencies,  it  will  continue  to  be  an 
easy  step  to  extend  all  these  rights  even  to  those 
who  are  incapable  of  claiming  or  exercising  them 
for  themselves,  with  proxies  empowered  to  exer- 
cise a  right  to  demand  death  for  the  comatose.' 
No  one  bothers  very  much  about  where  these 
putative  rights  come  from  or  what  makes  them 
right,  and  simple  reflection  will  show  thai  many 
of  them  are  incoherent. 

Comparable  mischief  can,  of  course,  be  done 
beginning  with  the  notion  of  duty.  From  the 
acknowledged  human  duty  not  to  shed  innocent 
blood  follows  the  public  duty  to  protect  life 
against  those  who  would  threaten  it.  This  gets 
extended  to  a  duty  to  preserve  life  in  the  face  of 
disease  or  other  non-human  dangers  to  life.  This 
gets  extended  to  a  duty  to  prolong  life  whenever 
possible,  regardless  of  the  condition  of  that  life 
or  the  wishes  of  its  bearer.  This  gets  extended  to 
an  unconditional  duty  never  to  let  death  happen, 
if  it  is  in  one's  power  to  do  so.  This  position, 
sometimes  alleged— I  think  mistakenlv— to  be  en- 
tailed by  belief  in  the  "sanctity  of  life."  could  even 
make  obligatory  a  search  for  the  conquest  of  death 
altogether,  through  research  on  aging.  Do  we  have 
such  duties?  On  what  do  they  rest?  .\nd  can  such 
a  duty  to  prevent  death— or  a  right  to  life — be 
squared  with  a  right  to  be  made  dead?  Is  not  this 
intransigent  language  of  rights  and  duties  unsuit- 
able for  finding  the  best  course  of  action,  in  these 
terribly  ambiguous  and  weighty  matters?  We  must 
tr>  to  become  more  thoughtful  about  the  terms 
we  use  and  the  questions  we  pose. 

Toward  this  end  I  wish  to  explore  here  the 
relation  between  two  other  powerful  notions,  both 
prominent  in  the  discussions  regarding  the  end 
of  life:  death  with  dignity,  and  the  sanctity  of  life. 
Both  convey  elevated,  indeed  lofty,  ideas:  what, 
after  all,  could  be  higher  than  human  dignitv, 
unless  it  were  something  sacred?  M  a  result,  each 
phrase  often  functions  as  a  slogan  or  a  rallying 
cry,  though  seldom  with  any  regard  for  its  mean- 
ing or  ground.  In  the  current  debates  about  eu- 
thanasia, we  are  often  told  that  these  notions  pull 
in  opposite  directions.  I'pholding  death  with  dig- 


nity might  mean  taking  actions  that  would  seem 
to  deny  the  sanctity  of  life.  Conversely,  unswerv- 
ingly upholding  the  sanctitv  of  life  might  mean 
denying  to  some  a  dignified  death.  This  implied 
oppKJsition  is,  for  many  of  us.  very  disquieting. 
The  dilemmas  themselves  are  bad  enough.  Much 
worse  is  it  to  contemplate  that  human  dignity  and 
sanctity  might  be  opposed,  and  that  we  may  be 
forced  to  choose  between  them.- 


T' 


■"HE  confrontation  between  upholders 
of  death  with  dignity  and  upholders 
of  the  sanctity  of  life  is  in  fact  nothing  new.  Two 
decades  ago,  the  contest  was  over  termination  of 
treatment  and  letting  die.  Today  and  tomorrow, 
the  issue  is  and  will  be  assisted  suicide,  mercy 
killing,  so-called  active  euthanasia.  On  the  ex- 
tremes stand  the  same  opponents,  many  of 
whom— I  think  mistakenly— think  the  issues  are 
the  same.  Many  who  now  oppose  mercy  killing 
or  voluntary  euthanasia  then  opposed  termination 
of  treatment,  thinking  it  equivalent  to  killing. 
Those  who  today  back  mercy  killing  in  fact  agree: 
if  it  is  permissible  to  choose  death  by  letting  die, 
they  argue,  why  not  also  by  active  steps  to  hasten, 
humanely,  the  desired  death?  Failing  to  distin- 
guish between  letting  die  and  making  dead  (by 
failing  to  distinguish  between  intentions  and 
deeds,  causes  and  results,  goals  and  outcomes), 
both  sides  polarize  the  debate,  opposing  not  only 
one  another  but  also  those  in  the  uncomfortable 
middle.  For  them,  it  is  either  sanctity  of  life  or 
death  with  dignity:  one  must  choose. 

I  do  not  accept  this  polarization.  Indeed,  in  the 
rest  of  this  essay  I  mean  to  suggest  the  following. 
First,  human  dignity  and  the  sanctity  of  life  are 
not  only  compatible,  but.  if  rightly  understood, 
go  hand  in  hand.  Second,  death  with  dignity, 
rightly  understood,  has  largely  to  do  with  exer- 
cising the  humanity  that  life  makes  possible,  often 
to  the  very  end,  and  very  little  to  do  with  medical 
procedures  or  the  causes  of  death.  Third,  the 
sanctity-and-dignity  of  life  is  entirely  compatible 
with  letting  die  but  not  with  deliberately  killing. 
Finally,  the  practice  of  euthanasia  will  not  pro- 
mote human  dignity,  and  our  rush  to  embrace  it 
will  in  fact  only  accelerate  the  various  tendencies 


'  Precisely  such  .t  (cousiiimionalh  proiected)  righi  lo  be- 
come dead,  claimed  by  proxies  on  behalf  of  a  permanenilv 
comatose  other,  is  being  asserted  in  the  Crutan  case,  now  under 
review  by  the  United  Slates  Supreme  Court 

'  Some  people,  in  contrast,  are  delighted  with  this  polarized 
framing  of  the  question.  For  they  see  it  as  the  conflict  between 
a  vigorous  humanism  and  an  anachronistic  otherworldliness 
foisted  upon  the  West  by  the  JudeoChrisiian  tradition.  For 
(hose  who  deny  the  sacred,  it  is  desirable  to  represent  the 
arguments  against  suicide  or  mero  killing  (or  abortion)  as 
purely  religious  in  character— there  being  in  truth,  on  their 
view,  nothing  higher  than  human  dignity  The  chief  pro- 
ponent of  the  recent  Humane  and  Dignified  -aih  Act"  in 
California  is  reported  to  haie  said  that  he  was  seeking  to 
"overturn  ihe  sanctiiy-oflile  principle    in  American  law. 
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in  our  society  that  undermine  not  only  dignified 
conduct  but  even  decent  human  relations. 

The  Sanctity  of  Life  (and  Human  Dignity) 


w 


That  exactly  is  meant  by  (he  sanctity 
of  life?  This  turns  out  to  be  diffi- 
cult to  say.  In  the  strictest  sense,  sanctity  of  life 
would  mean  that  life  is  in  itself  something  holy 
or  sacred,  transcendent,  set  apart — like  God  Him- 
self. Or,  again,  focusing  on  our  responses  to  the 
sacred,  it  would  mean  that  life  is  something  before 
which  we  stand  (or  should  stand)  with  reverence, 
awe,  and  grave  respect — because  it  is  beyond  us 
and  unfathomable.  In  more  modest  but  also  more 
practical  terms,  to  regard  life  as  sacred  means  that 
it  should  not  be  violated,  opposed,  or  destroyed, 
and,  positively,  that  it  should  be  protected,  de- 
fended, and  preserved.  Despite  their  differences, 
these  various  formulations  agree  in  this;  that 
"sacredness,"  whatever  it  is,  inheres  in  life  itself, 
and  that  life,  by  its  very  being,  calls  forth  an 
appropriate  human  resfxjnse,  whether  of  venera- 
tion or  restraint.  To  say  that  sacredness  is  some- 
thing that  can  be  conferred  or  ascribed — or  re- 
moved— by  solely  human  agreement  or  decision 
is  to  miss  the  point  entirely. 

I  have  made  a-  modest  and  so  far  unsuccessful 
effort  to  trace  the  origin  of  the  sanctiiy-of-life 
doctrine  in  our  own  Judeo-Chrisiian  traditions. 
To  the  best  of  my  knowledge,  the  phrase  "sanctity 
of  life"  does  not  occur  either  in  the  Hebrew  Bible 
or  in  the  New  Testament.  Life  as  such  is  not  said 
to  be  holy  (qadosh).  as  is,  for  example,  the  Sab- 
bath. The  Jewish  people  are  said  to  be  a  holy 
people,  and  thev  are  enjoined  to  be  holy  as  God 
is  holy.  True,  traditional  Judaism  places  great 
emphasis  on  preserving  human  life — even  the 
holy  Sabbath  may  be  violated  to  save  a  life,  im- 
plying to  some  that  a  human  life  is  more  to  be 
revered  than  the  Sabbath— yet  the  duty  to  preserve 
one's  life  is  not  unconditional:  to  cite  only  one 
example,  a  Jew  should  accept  martyrdom  rather 
than  commit  idolatry,  adulierv.  or  murder. 

As  murder  is  the  most  direct  assault  on  human 
life  and  the  most  explicit  denial  of  its  sanctity, 
perhaps  we  gain  some  access  to  the  meaning  of 
the  sanctity  of  life  by  thinking  about  why  murder 
is  proscribed.  If  we  could  uncover  the  ground  of 
restraint  against  murder,  perhaps  we  could  learn 
something  of  the  nature  of  the  sanctity  of  life,  and. 
perhaps,  too.  of  its  relation  to  human  dignity.  As 
a  result,  we  might  be  in  a  better  position  to 
consider  the  propriety  of  letting  die.  of  euthanasia, 
and  of  other  activities  ad\ocated  bv  the  adherents 
of  "death  with  dignity." 

Why  is  killing  another  human  being  wrong? 
L  in  ihe  prospective  victim's  request  to  be  killed 
nullify  the  wrongness  of  such  killing,  or.  what 
is  more,  make  such  killing  right?  .\liernatively. 
.ire  iheie  specifiable  states  or  conditions  of  a 
luiman    beings   life   ihai    would  ju^lifv— or   ex- 


cuse— someone  else's  directly  and  intentionally 
making  him  dead,  even  without  request?  The  first 
question  asks  about  murder,  the  second  and  third 
ask  whether  assisting  suicide  and  mercy  killing 
(so-called  active  euthanasia)  can  and  should  be 
morally  distinguished  from  murder.  The  answers 
regarding  assisting  suicide  and  euthanasia  will 
dep)end  on  the  answer  regarding  murder,  that  is, 
on  the  reasons  it  is  wrong.' 


W 


Thy  is  murder  wrong?  The  laws 
against  murder  are,  of  course,  so- 
cially useful.  Though  murders  still  occur,  despite 
the  proscriptive  law  and  the  threat  of  punishment, 
civil  society  is  possible  only  because  people  gen- 
erally accept  and  abide  by  the  reasonableness  of 
this  rule.  In  exchange  for  society's  protection  of 
one's  own  life  against  those  who  might  otherwise 
take  it  away,  each  member  of  society  sacrifices,  in 
principle,  his  (natural)  right  to  the  lives  of  all 
others.  Civil  society  requires  peace,  and  civil  peace 
depends  absolutely  on  the  widespread  adherence 
to  the  maxim,  "Thou  shall  not  murder.  "  This 
usefulness  of  the  taboo  against  murder  is  some- 
times offered  as  the  basis  of  its  goodness:  killing 
is  bad  because  it  makes  life  unsafe  and  society 
impossible. 

But  this  alone  cannot  account  (or  the  taboo 
against  murder.  In  fact,  the  goodness  of  civil 
society  is  itself  predicated  upon  the  goodness  of 
human  life,  which  society  is  instituted  to  defend 
and  foster.  Civil  society  exists  to  defend  the  goods 
implicit  in  the  taboo  against  murder,  at  least  as 
much  as  the  laboo  against  murder  is  useful  in 
preserving  civil  society. 

However  valuable  any  life  may  be  to  society, 
each  life  is  primarily  and  preeminently  valued  by 
the  person  whose  life  it  is.  Individuals  strive  to 
stay  alive,  both  consciously  and  unconsciously. 
The  living  body,  quite  on  its  own,  bends  everv 
effort  to  maintain  its  living  existence.  The  built- 
in  impulses  toward  self-preservation  and  individ- 
ual well-being  that  penetrate  our  consciousness, 
say,  as  hunger  or  fear  of  death,  are  manifestations 
of  a  deep-seated  and  powerful  will-to-li\e.  These 
thoughts  might  suggest  that  murder  is  wrong 


'  Not  all  taking  of  human  life  is  murder.  Sflt-de(eiise,  war. 
and  rapiial  punishmcni  have  been  moral  grounds  used  lo 
jusiilv  homicide,  and  ir  is  a  rare  moralist  who  would  argue 
that  It  IS  never  right  to  kill  another  human  being.  Without 
arguing  about  these  exceptions,  we  confine  our  attention  to 
murder,  which  is.  bv  definition,  unjust  or  wrongful  killing 
Evervone  knows  it  to  be  wrong,  immediatelv  and  without 
argument.  Rarelv  do  we  ask  ourselves  whv. 

This  IS.  of  course,  as  it  should  be.  The  most  important 
insights  on  which  decent  societv  rests — e.g..  the  taboos  against 
incest,  cannibalism,  murder,  and  adultcrv — are  too  important 
to  be  imperiled  bv  reason  s  poor  power  to  give  them  coin  inciiig 
defense.  Such  taboos  might  themselves  be  the  incarnati  n  of 
reason,  even  as  thev  resist  attempts  to  give  ihcin  logical 
demonstration:  like  the  axioms  of  geomeirv.  thev  might  be 
at  oiue  incapable  of  prr«>f  and  vet  not  in  need  of  proof,  i.e.. 
self  evident  to  anvoiie  not  morallv  blind.  What  lolln\>s.  then 
IS  more  a  search  (oi  insight  than  an  attempt  at  pioot 
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because  ii  opp>oses  ihis  will-to-live,  because  it 
deprives  another  of  life  against  his  will,  because 
it  kills  someone  who  does  not  want  to  die.  This 
sort  of  reason  would  explain  why  suicide — self- 
willed  self-killing— might  be  right,  while  mur- 
der— killing  an  innocent  person  against  his  will — 
would  always  be  wrong. 

Let  us  consider  this  view  more  closely.  Certain- 
ly, there  are  some  invasions  or  "violations"  of 
another's  body  that  are  made  innocent  by  consent. 
Blows  struck  in  a  boxing  match  or  on  the  football 
field  do  not  constitute  assault;  conversely,  an  un- 
welcome kiss  from  a  stranger,  because  it  is  an 
unconsented  touching,  constitutes  a  battery,  ac- 
tionable at  law.  In  these  cases,  the  willingness  or 
unwillingess  of  the  "victim"  alone  determines  the 
rightness  or  wrongness  of  the  bodily  blows.  Sim- 
ilar arguments  are  today  used  to  explain  the 
wrongness  of  rape:  it  is  "against  our  wills,"  a 
violation  not  (as  we  once  thought)  of  womanliness 
or  chastity  or  nature  but  of  freedom,  autonomy, 
p>ersonal  self-determination.  If  consent  excuses — 
or  even  justifies — these  "attacks"  on  the  body  of 
another,  might  not  consent  excuse — or  justify— 
the  ultimate,  i.e.,  lethal,  attack,  turning  murder 
into  mere  (unwrongful)  homicide?  A  p)erson  can 
be  murdered  only  if  he  personally  does  not  vrant 
to  be  dead. 

There  is  something  obviously  troublesome 
about  this  way  of  thinking  about  crimes  against 
persons.  Indeed,  the  most  abominable  practices, 
proscribed  in  virtually  all  societies,  are  not  ex- 
cused by  consent.  Incest,  even  between  consenting 
adults,  is  still  incest;  cannibalism  would  not  be- 
come merely  delicatessen  if  the  victim  freely  gave 
permission;  ownership  of  human  beings,  volun- 
tarily accepted,  would  still  be  slavery.  The  viola- 
tion of  the  other  is  independent  of  the  state  of 
the  will  (in  fact,  both  of  victim  and  perpetrator). 

The  question  can  be  put  this  way:  is  the  life 
of  another  human  being  to  be  respected  only 
because  that  person  (or  society)  deems  or  wills  it 
respectable,  or  is  it  to  be  respected  because  it  is 
in  itself  respectable?  If  the  former,  then  human 
worth  depends  solely  on  agreement  or  human 
will;  since  will  confers  dignity,  will  can  take  it 
away,  and  a  permission  to  violate  nullifies  the 
violation.  If  the  latter,  then  one  can  never  be  freed 
from  the  obligation  to  respect  human  life  by  a 
request  to  do  so,  say,  from  someone  who  no  longer 
values  his  own  life. 

This  latter  view  squares  best  with  our  intui- 
tions. We  are  not  entitled  to  dismember  the  corpse 
of  a  suicide  nor  may  we  kill  innocently  those 
consumed  by  self-hatred.  According  to  our  law, 
killing  the  willing,  the  unwilling,  and  the  non- 
willing  (e.g.,  infants,  the  comatose)  are  all  equally 
murder.  Beneath  the  human  will,  indeed,  the 
ground  of  human  will,  is  something  that  com- 
mands respect  and  restraint,  willy-nilly.  We  are 
to   abstain   from   killing   because   of  something 


resjjectable  about  human  beings  as  such.  But  what 
is  it? 


r 


fN  Western  societies,  moral  notions 
trace  back  to  biblical  religion.  The 
bedrock  of  Jewish  and  Christian  morality  is  the 
Ten  Commandments.  "Thou  shah  not  murder"— 
the  sixth  commandment — heads  up  the  so-called 
second  table,  which  enunciates  (negatively)  duties 
toward  one's  fellow  man.  From  this  fact,  some 
f)eople  have  argued  that  murder  is  wrong  solely 
because  God  said  so.  After  all,  that  He  had  to 
legislate  against  it  might  imply  that  human  be- 
ings on  their  own  did  not  know  that  it  was  bad 
or  wrong.  And  even  were  they  to  intuit  that 
murder  is  wrong,  they  might  never  be  able  to 
answer,  if  challenged,  why  it  is  wrong;  this  human 
inability  to  supply  the  reason  would  threaten  the 
p>ower  of  the  taboo.  Thus,  so  the  argument  goes. 
God's  will  supplies  the  missing  reason  for  the 
human  rule. 

This  argument  is  not  satisfactory.  True,  divine 
authority  elevates  the  standing  and  force  of  the 
commandments.  But  it  does  not  follow  that  they 
"make  sense"  only  because  God  willed  them. 
Pagans  yesterday  believed  and  atheists  today  still 
believe  that  murder  is  wrong.  In  fact,  the  entire 
second  table  of  the  Decalogue  is  said  to  propound 
not  so  much  divine  law  as  natural  law,  law 
suitable  for  man  as  man,  not  only  for  Jew  or 
Christian. 

The  Bible  itself  provides  evidence  in  support 
of  this  interpretation,  at  least  about  murder.  In 
reporting  the  first  murder,  committed  by  Cain 
upon  his  brother  Abel  before  there  was  any  given 
or  known  law  against  it,  Abel's  blood  is  said  to 
cry  out  from  the  earth  in  protest  against  his 
brother's  deed.  (The  crime,  it  seems,  was  a  crime 
against  blood  and  life,  not  against  will,  human 
or  divine.)  And  Cain's  denial  of  knowledge  (".Am 
I  my  brother's  keeper?")  seems  a  clear  indication 
of  guilt:  if  there  were  nothing  wrong  with  murder, 
why  hide  one's  responsibility?  A  "proto-religious" 
dread  accompanies  the  encounter  with  death,  es- 
fiecially  violent  death. 

But  the  best  evidence  comes  shortly  afterward. 
in  the  story  of  the  covenant  with  Noah:  the  first 
law  against  murder  is  explicitly  promulgated  for 
all  mankind  united,  well  before  there  are  Jews  or 
Christians  or  Muslims.  This  passage  is  worth 
looking  at  in  some  detail  because,  unlike  the 
enunciation  of  the  sixth  commandment,  it  offers 
a  specific  reason  why  murder  is  wrong.* 


'  Non-religious  readers  may  rightly  express  suspicion  at  my 
appeal  lo  a  biblical  text  (or  what  1  will  claim  is  a  universal 
or  philosophical  explanation  of  ihe  laboo  against  murder. 
This  suspicion  will  be  further  increased  by  the  conieni  of  ihe 
lexi  ciicd.  Nevertheless,  properly  inie'->reied.  I  believe  the 
leaching  of  the  passage  stands  free  of  s  especially  biblical 
roots,  and  offers  a  profound  insight  into  the  ground  of  our 
respect  for  human  life. 
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The  prohibition  of  murder  is  part  of  the  new 
order  following  the  Flood.  Before  the  Flood,  hu- 
man beings  lived  in  the  absence  of  law  or  civil 
society.  The  result  appears  to  be  something  like 
what  Hobbes  called  the  state  of  nature  charaaer- 
ized  as  a  condition  of  war  of  each  against  all. 
Might  alone  makes  right,  and  no  one  is  safe.  The 
Flood  washes  out  human  life  in  its  natural  state; 
immediately  after  the  Flood,  some  form  of  law  and 
justice  is  instituted,  and  nascent  civil  society  is 
founded. 

At  the  forefront  of  the  new  order  is  a  newly 
articulated  resp)ect  for  human  life,'  expressed  in 
the  announcement  of  the  punishment  for  homi- 
cide: 

Whoso  sheddeth  man's  blood,  by  man  shall  his 
blood  be  shed;  for  in  the  image  of  God  made 
He  man.  [Genesis  9:6] 

Like  law  in  general,  this  cardinal  law  combines 
speech  and  force.  The  tlireat  of  capital  punish- 
ment stands  as  a  deterrent  to  murder  and  hence 
provides  a  motive  for  obedience.  But  the  measure 
of  the  punishment  is  instructive.  By  equating  a 
life  for  a  life — no  more  than  a  life  for  a  life,  and 
the  life  only  of  the  murderer,  not  also  of  his  wife 
and  children— the  threatened  punishment  implic- 
itly leaches  the  equal  worth  of  each  human  life. 
Such  equality  can  be  grounded  only  in  the  equal 
humanity  of  each  human  being.  Against  our  own 
native  self-preference,  and  against  our  tendency  to 
over\'alue  what  is  our  own,  blood-for-blood  con- 
veys the  message  of  universality  and  equality. 

But  murder  is  to  be  avoided  not  only  to  avoid 
the  punishment.  TTiat  may  be  a  motive,  which 
speaks  to  our  fears;  but  there  is  also  a  reason, 
which  speaks  to  our  minds  and  our  loftier  sen- 
timents. The  fundamental  reason  that  makes  mur- 
der wrong— and  that  even  justifies  punishing  it 
homicidally!— is  man's  divine-like  status.'  Not  the 
other  fellow's  unwillingness  to  be  killed,  not  even 
(or  only)  our  desire  to  avoid  sharing  his  fate,  but 
/lis- any  man's— I'fry  being  requires  that  we  re- 
sf>ect  his  life.  Human  life  is  to  be  respjected  more 
than  animal  life,  because  man  is  more  than  an 
animal:  man  is  said  to  be  god-like.  Please  note 
that  the  truth  of  the  Bible's  assertion  does  not  rest 
on  biblical  authority:  mans  more-than-animal 
status  is  in  fact  p>erformatively  proved  whenever 
human  beings  quit  the  state  of  nature  and  set  up 
life  under  such  a  law.  TTie  law  which  establishes 
that  men  are  to  be  law-abiding  both  insists  on. 
and  thereby  demonstrates  the  truth  of,  the  supe- 
rioritv  of  man. 


H' 


row  is  man  God-like?  Genesis  I  — 
where  it  is  first  said  that  man  is 
created  in  Gods  image— introduces  us  to  the 
divine  activities  and  powers:  (1)  God  sfjeaks.  com- 
mands, names,  and  blesses:  (2)  God  makes  and 
makes  freelv:  (3)  God  looks  at  and  beholds  the 
world:  i-i)  God  is  concerned  with  the  goodness  or 


perfection  of  things;  (5)  God  addresses  solicitously 
other  living  creatures.  In  short:  God  exercises 
speech  and  reason,  freedom  in  doing  and  making, 
and  the  powers  of  contemplation,  judgment,  and 
care. 

Doubters  may  wonder  whether  this  is  truly  the 
case  about  God— after  all,  it  is  only  on  biblical 
authority  that  we  regard  God  as  possessing  these 
powers  and  activities.  But  it  is  certain  that  we 
human  beings  have  them,  and  that  they  lift  us 
above  the  plane  of  a  merely  animal  existence. 
Human  beings,  alone  among  the  earthly  creatures, 
speak,  plan,  create,  contemplate,  and  judge.  Hu- 
man beings,  alone  among  the  creatures,  can  ar- 
ticulate a  future  goal  and  bring  it  into  being  by 
their  own  purposive  conduct.  Human  beings, 
alone  among  the  creatures,  can  think  about  the 
whole,  marvel  at  its  articulated  order,  and  feel  awe 
in  beholding  its  grandeur  and  in  pondering  the 
mystery  of  its  source. 

A  complementary,  preeminently  moral,  gloss  on 
the  "image  of  God  "  is  provided— quite  explicit- 
ly—in Genesis  3,  at  the  end  of  the  so-called  second 
creation  story: 

Now  the  man  is  become  like  one  of  us  knowing 
good  and  bad.  .  .  .  [3:22;  emphasis  added]' 

Human  beings,  unlike  the  other  animals,  distin- 
guish good  and  bad,  have  opinions  and  care  about 
their  difference,  and  constitute  their  whole  life  in 
the  light  of  this  distinction.  Animals  may  suffer 
good  and  bad,  but  they  have  no  notion  of  either. 
Indeed,  the  very  pronouncement,  "Murder  is  bad." 
constitutes  proof  of  this  god-like  quality  of  hu- 
man beings. 

In  sum,  man  has  special  standing  because  he 
shares  in  reason,  freedom,  judgment,  and  moral 
concern,  and,  as  a  result,  lives  a  life  freighted  with 
moral  self-consciousness.  Speech  and  freedom  are 
used,  among  other  things,  to  promulgate  moral 
rules  and  to  pass  moral  judgments,  first  among 
which  is  that  murder  is  to  be  punished  in  kind 
because  it  violates  the  dignity  of  such  a  moral 


^  This  respect  for  human  life,  and  the  self-conscious  esiab- 
lishmeni  of  society  on  this  premise,  separates  human  beings 
from  the  rest  of  the  animals.  This  separation  is  made  emphatic 
by  the  institution  of  meat-eating  (Genesis  9:1-4).  permuted  to 
men  here  for  the  first  time.  (One  can.  1  believe,  show  that  the 
permission  to  eat  mei.t  is  a  concession  to  human  blood  lust 
and  voracity,  not  something  cheerfully  and  happilv  endorsed.) 
Yet.  curiously,  even  animal  life  must  be  treated  with  respect 
the  blocxi.  which  is  identified  as  the  life,  cannot  be  eaten. 
Human  life,  as  we  shall  see  more  clearlv.  is  thus  both  con- 
tinuous and  discontinuous  with  animal  life. 

'  The  second  part  of  verse  6  seems  to  make  two  points:  man 
is  in  the  image  of  God  (i.e..  is  god-fiAe).  and  man  was  made 
thus  by  Gcxi.  The  decisive  point  is  the  first.  .Man  s  creature- 
liness  cannot  be  the  reason  for  avoiding  bloodshed:  the  animals 
too  were  made  by  God.  yet  permission  lo  kill  them  lor  food 
has  just  been  given.  The  full  weight  rests  on  mans  bemg  "in 
the  image  of  God." 

■  In  the  first  creation  storv.  Genesis  1-2:3.  man  is  created 
straighinwav  in  Gods  likeness:  in  this  second  account,  man 
is.  to  begin  with,  made  of  dust,  .ind  he  acquires  godlike 
qualities  oiilv  at  ilie  end.  and  then  onlv  in  transgressing 
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being.  We  noie  ;i  cruciul  implicaiioii.  To  put  ii 
simply:  ihe  sanctity  of  human  life  rests  absolutely 
on  ifie  dignity — the  god-like-ness — of  human 
beings. 

Yet  man  is,  at  most,  only  god/y;  he  is  not  God 
or  a  god.  To  be  an  image  is  also  to  be  different 
from  that  of  which  one  is  an  image.  Man  is,  at 
most,  a  mere  likeness  of  God.  With  us,  the  seem- 
ingly godly  powers  and  concerns  described  above 
occur  conjoined  with  our  animality.  We  are  also 
flesh  and  blood— no  less  than  the  other  animals. 
God's  image  is  tied  to  blood,  which  is  the  life. 

The  point  is  crucial,  and  stands  apart  from  the 
text  that  teaches  it:  everything  high  about  human 
life — thinking,  judging,  loving,  willing,  acting — 
depends  absolutely  on  everything  low — metabo- 
lism, digestion,  respiration,  circulation,  excretion. 
In  the  case  of  human  beings,  "divinity"  needs 
blood — or  "mere"  life — to  sustain  itself.  And  be- 
cause of  what  it  holds  up.  human  blood — that  is. 
human  life — deserves  special  respect,  beyond  what 
is  owed  to  life  as  such:  the  \ov,-  ceases  to  be  the 
low.  (Modern  physiological  evidence  could  be 
adduced  in  support  of  this  thesis:  in  human  be- 
ings, posture,  gestalt.  respiration,  sexuality,  and 
fetal  and  infant  development,  among  other  things, 
all  show  the  marks  of  the  co-presence  of  rational- 
ity.) The  biblical  text  elegantly  mirrors  this  truth 
about  its  subject,  subtly  merging  both  high  and 
low:  though  the  reason  gi\en  for  punishing  mur- 
der concerns  man's  godliness,  the  injunction  itself 
concerns  man's  blood.  Respect  the  god-like;  do 
not  shed  its  blood!  Respect  for  anything  human 
requires  respecting  everything  human,  requires 
respecting  human  being  as  such. 

We  have  found,  I  belie\e.  what  we  were  search- 
ing for:  a  reason  immanent  in  the  nature  of  things 
for  finding  fault  with  taking  human  life,  apart 
from  the  needs  of  society  or  the  will  of  the  victim. 
The  wanton  spilling  of  human  blood  is  a  vio- 
lation and  a  desecration,  not  only  of  our  laws  and 
wills  but  of  being  itself. 

We  have  also  found  the  ground  for  repudiating 
the  opposition  between  the  sanctity  of  life  and 
human  dignity.  Each  rests  on  the  other.  Or.  rather, 
they  are  mutually  implicated,  as  inseparable  as  the 
concave  and  the  convex.  Those  who  seek  to  pull 
them  apart  are.  I  submit,  also  engaged  in  wanton, 
albeit  intellectual,  \iolence. 


U' 


fNFORTiNATEL^.  the  matter  cannot 
simply  rest  here.  Though  the  prin- 
ciple seems  well  established,  there  is  a  difficulty, 
raised  in  fact  by  the  text  itself.  How  can  one  assert 
the  inviolability  of  human  life  and.  in  the  same 
breath,  insist  that  human  beings  deliberately  take 
human  life  to  punish  those  who  shed  human 
blood?'  There  are.  it  seems,  sometimes  good  rea- 
sons for  shedding  human  blood,  notwithstanding 
that  man  is  in  Gods  image.  We  have  admitted 
the  dangerous  principle:  humaniiv.  to  uphold  the 


dignitv  of  the  human,  must  sometiines  shed  hu- 
man blood. 

Bringing  this  new  principle  lo  the  case  of  eu- 
thanasia, we  face  the  following  challenge  to  the 
prior,  and  more  fundamental,  principle,  shed  no 
human  blood:  what  are  we  to  think  when  the 
continuing  circulation  of  human  blood  no  longer 
holds  up  anything  very  high,  when  it  holds  up 
little  more — or  even  no  more— than  metabolism, 
digestion,  respiration,  circulation,  and  excretion? 
What  if  human  godliness  appears  to  be  humil- 
iated by  the  degradation  of  Alzheimer's  disease  or 
paraplegia  or  rampant  malignancy?  And  what  if 
it  is  the  well-considered  aspiration  of  the  "god- 
like" to  put  an  end  to  the  humiliation  of  that  very- 
godliness,  to  halt  the  mockery  that  various  severe 
debilities  make  of  a  human  life?  Are  there  here 
to  be  found  other  exceptions  to  our  rule  against 
murder,  in  which  the  dignity  of  a  human  life  can 
(only?)  be  respected  by  ending  it? 

The  first  thing  to  observe,  of  course,  is  that  the 
cases  of  euthanasia  (or  suicide)  and  capital  pun- 
ishment are  vastly  different.  One  cannot  by  an  act 
of  euthanasia  deter  or  correct  or  obtain  justice 
from  the  "violator"  of  human  dignity;  senility  and 
terminal  illness  are  of  natural  origin  and  can  be 
blamed  on  no  human  agent.  To  be  precise,  these 
evils  may  in  their  result  undermine  human  dig- 
nity, but.  lacking  malevolent  intention,  cannot  be 
said  to  insult  it  or  deny  it.  They  are  reasons  for 
sadness,  not  indignation,  unless  one  believes,  as 
the  tyrant  does,  that  the  cosmos  owes  him  good 
and  not  evil  and  exists  to  satisfy  his  every  wish. 
Moreover,  one  does  not  come  to  the  defense  of 
diminished  human  dignity  by  finishing  the  job. 
by  annihilating  the  victims.  Human  dignity 
would  be  no  more  vindicated  bv  euthanizing  pa- 
tients with  Alzheimer's  disease  than  it  would  be 
by  executing  as  polluted  the  victims  of  rape. 

Nevertheless,  the  question  persists,  and  an  af- 
firmative answer  remains  the  point  of  departure 
for  the  active  euthanasia  mo\ement.  Many  who 
fly  the  banner  of  "death  with  dignity"  insist  that 
It  centrally  includes  the  option  of  active  eutha- 
nasia. esp)ecially  when  requested.  In  order  to  re- 
spond more  adequately  to  this  challenge,  we  need 
first  a  more  careful  inquiry  into  "death  with 
dignity." 


'  Does  this  mean  thai  those  who  murder  (orfeii  their  claim 
lo  be  humanly  respected,  because  ihe\  implicitly  haw  denied 
ihe  humaniiy  o(  iheir  victim  (and.  thus,  in  principle.  o(  iheir 
own — and  all  other — human  life)?  In  other  words,  do  men  need 
to  aci  in  accordance  with  the  self-knowledge  of  human  god- 
liness in  order  to  be  treated  accordingh-  Or.  conversely,  do 
we  rather  respect  the  humaniiy  of  murderers  when  we  punish 
ihem.  eien  capitally,  treating  ihem  noi  as  crazed  or  bestial  but 
as  responsible  moral  agents  who  accepi  the  fair  consequences 
of  iheir  deeds?  Or  is  the  capiialness  of  the  punishment  not 
a  theoretical  matter,  but  a  practical  one.  intended  mainly  to 
deter  by  fear  hose  whose  self-love  or  uill-to-power  will  not 
listen  to  reason?  These  are  vexed  questions,  icx)  complicated 
to  sort  out  quicklv.  and.  in  any  c:isc.  bcxoiid  the  point  of  the 
present  discussion,  ^'et  the  relevant  dilfiiulty  (HTsists. 
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Death  With  Dignity 


J. 


■"HE  phrase  "death  with  dignity," 
whatever  it  means  precisely,  certain- 
ly implies  that  there  are  more  and  less  dignified 
ways  to  die.  The  demand  for  death  with  dignity 
arises  only  because  more  and  more  people  are 
encountering  in  others  and  fearing  for  themselves 
or  their  loved  ones  the  deaths  of  the  less  dignified 
sort.  This  p>oint  is  indisputable.  The  possibility 
of  dying  with  dignity  can  be  diminished  or  un- 
dermined by  many  things,  for  example,  by  coma 
or  senility  or  madness,  by  unbearable  pain  or 
extensive  paralysis,  by  isolation,  by  institutional- 
ization or  destitution,  by  sudden  death,  as  well  as 
by  excessive  or  impersonal  medical  interventions 
directed  towrard  the  postponement  of  death.  It  is 
the  imfjediments  connected  with  modem  medi- 
cine that  increasingly  arouse  indignation,  and  the 
demand  for  death  with  dignity  pleads  for  the 
removal  of  these  "unnatural"  obstacles. 

More  generally,  the  demand  for  autonomy  and 
the  cry  for  dignity  are  asserted  against  a  medical- 
ization  and  institutionalization  of  the  end  of  life 
that  robs  the  old  and  the  incurable  of  most  of  their 
autonomy  and  dignity;  intubated  and  electrified, 
with  bizarre  mechanical  companions,  confined 
and  immobile,  helpless  and  regimented,  once 
proud  and  independent  people  find  themselves 
cast  in  the  roles  of  passive,  obedient,  highly  dis- 
ciplined children.  Death  with  dignity  means,  in 
the  first  instance,  the  remo\-al  of  these  added 
indignities  and  dehumanizations  of  the  end  of  life. 

One  can  only  sympathize  with  this  concern.  Yet 
even  if  successful,  efforts  to  remo\e  these  obstacles 
would  not  yet  produce  a  death  with  dignity.  For 
one  thing,  not  all  obstacles  to  dignity  are  artificial 
and  externally  imposed.  Infirmity  and  incompe- 
tence, dementia  and  immobiliiv — all  of  them  of 
natural  origins — greatly  limit  human  possibility, 
and  for  many  of  us  they  will  be  sooner  or  later 
unavoidable,  the  products  of  ine\itable  bodily  or 
mental  decay.  Second,  there  is  nothing  of  human 
dignity  in  the  process  of  dying  itself — only  in  the 
way  we  face  it:  at  its  best,  death  with  complete 
dignity  will  always  be  compromised  by  the  ex- 
tinction of  dignified  humanitv;  it  is,  I  suspect,  a 
death-denying  culture's  anger  about  dying  and 
mortality  that  expresses  itself  in  the  partly  oxy- 
moronic  and  unreasonable  demand  for  dignity  in 
death.  Third,  insofar  as  we  seek  better  health  and 
longer  life,  insofar  as  we  turn  to  doctors  to  help 
us  get  better,  we  necessarily  and  voluntarily  com- 
promise our  dignity:  being  a  patient  rather  than 
an  agent  is.  humanly  speaking,  undignified.  All 
people,  especially  the  old.  willingly,  if  unknow- 
ingly, accept  a  whole  stable  of  indignities  simply 
bv  seeking  medical  assistance.  The  really  proud 
people  refuse  altogether  to  submit  to  doctors  and 
hospitals.  It  is  well  lo  be  icniinded  of  these  limits 
on  our  ability  id  mil  b.uk  ilie  indignities  that 
.iss.iuli  ilic  dxini;.  ^o  ili;ii  wi-  nii-jlu  inquire  more 


realistic  expectations  about  just  how  much  digni- 
ty a  "death-with-dignity"  campaign  can  provide. 

A  death  with  positive  dignity — which  may  turn 
out  to  be  something  rare,  like  a  life  with  dignity — 
entails  more  than  the  absence  of  external  indig- 
nities. Dignity  in  the  face  of  death  cannot  be  given 
or  conferred  from  the  outside  but  requires  a  dig- 
nity of  soul  in  the  human  being  who  faces  it.  To 
understand  the  meaning  of  and  prospects  for  death 
with  dignity,  we  need  first  to  think  more  about 
dignity  itself,  what  it  is. 

Dignity  is,  to  begin  with,  an  undemocratic  idea. 
The  central  notion,  etymologically,  both  in  En- 
glish and  in  its  Latin  root  (dignitas),  is  that  of 
worthiness,  elevation,  honor,  nobility,  height — in 
short,  of  excellence  or  virtue.  In  all  its  meanings 
it  is  a  term  of  distinction;  dignity  is  not  something 
which,  like  a  nose  or  a  navel,  is  to  be  expected 
or  found  in  every  living  human  being.  Dignity 
is,  in  principle,  aristocratic. 

It  follows  that  dignity,  thus'understood,  cannot 
be  demanded  or  claimed;  for  it  cannot  be  provided 
and  it  is  not  owed.  One  has  no  more  right  to 
dignity — and  hence  to  dignity  in  death — than  one 
has  to  beauty  or  courage  or  wisdom,  desirable 
though  these  all  may  be. 

One  can,  of  course,  seek  to  democratize  the 
principle;  one  can  argue  that  "excellence,"  "being 
worthy,"  is  a  property  of  all  human  beings,  say, 
for  example,  in  comparison  with  animals  or 
plants,  or  with  machines.  This,  I  take  it,  is  what 
is  often  meant  by  "human  dignity.  '  This  is  also 
what  is  implied  when  one  asserts  that  much  of 
the  terminal  treatment  of  dying  patients  is  de- 
humanizing, or  that  attachments  to  catheters,  res- 
pirators, and  suction  tubes  hide  the  human  coun- 
tenance and  thereby  insult  the  dignity  of  the 
dying.  I  myself  earlier  argued  that  the  special 
dignity  of  the  human  species,  thus  understood,  is 
the  ground  of  the  sanctity  of  human  life.  Yet  on 
further  examination  this  universal  attribution  of 
dignity  to  human  beings  pays  tribute  more  lo 
human  potentiality,  to  the  possibilities  for  human 
excellence.  Full  dignity,  or  dignity  properly  so- 
called,  would  depend  on  the  realization  of  these 
possibilities.  Among  human  beings,  there  would 
still  be,  on  any  such  material  principle,  distinc- 
tions to  be  made.  If  universal  human  dignity  is 
grounded,  for  example,  in  the  moral  life,  in  that 
everj-one  faces  and  makes  moral  choices,  dignity 
would  seem  to  depend  mainly  on  lia\  ing  a  good 
moral  life,  that  is,  on  choosing  well.  Is  there  not 
more  dignity  in  the  courageous  than  in  the  cow- 
ardly, in  the  moderate  than  in  the  self-indulgent, 
in  the  righteous  than  in  the  wicked?' 


'  This  is  noi  iifress,nrilv  lo  s.iv  thai  one  should  Ircai  oiher 
people,  including  those  who  e5che\v  dignii\.  as  if  ihe\  lacked 
II.  This  IS  a  separ.  )le  quesiion.  Ii  may  be  saluian  lo  ireai 
people  on  ihc  basis  of  ihcir  capacities  lo  li\e  huinanlv,  despiie 
even  gieai  falling  shori  or  eien  willful  self-degradaiioi!.  Vei 
this  would,  in  the  moral  sphere  ai  least.  leqiure  that  we  evpeci 
and  demand  of  people  that  thtv  behave  worihilv  and  ih.it  we 
hold  ihem  resi>onsih!e  for  their  own  conduct. 
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But  courage,  moderation,  righitousness,  and 
the  other  human  virtues  are  not  solely  confined 
to  the  few.  Many  of  us  strive  for  them,  vifith  partial 
success,  and  still  more  of  us  do  ourselves  honor 
wrhen  we  recognize  and  admire  those  people 
nobler  and  finer  than  ourselves.  With  profjer 
models,  proper  rearing,  and  proper  encourage- 
ment, many  of  us  can  be  and  act  more  in  accord 
with  our  higher  natures.  In  these  ways,  the  open- 
ness to  dignity  can  p>erhaps  be  democratized  still 
further. 

In  truth,  if  we  know  how  to  look,  we  find 
evidence  of  human  dignity  all  around  us,  in  the 
valiant  efforts  ordinary  p)eople  make  to  meet  ne- 
cessity, to  combat  adversity  and  disappointment, 
to  provide  for  their  children,  to  care  for  their 
parents,  to  help  their  neighbors,  to  serve  their 
country.  Life  provides  numerous  hard  occasions 
that  call  for  endurance  and  equanimity,  generosity 
and  kindness,  courage  and  self-command.  Adver- 
sity sometimes  brings  out  the  best  in  a  man,  and 
often  shows  best  what  he  is  made  of.  Confronting 
our  own  death— or  the  deaths  of  our  beloved 
ones — provides  an  opportunity  for  the  exercise  of 
our  humanity,  for  the  great  and  small  alike.  Death 
with  dignity,  in  its  most  important  sense,  would 
mean  a  dignified  attitude  and  virtuous  conduct 
in  the  face  of  death. 


w: 


That  would  such  a  dignified  facing 
of  death  require?  First  of  all,  it 
would  require  knowing  that  one  is  dying.  One 
cannot  attempt  to  settle  accounts,  make  arrange- 
ments, complete  projects,  keep  promises,  or  say 
farewell  if  one  does  not  know  the  score.  Second, 
it  requires  that  one  remain  to  some  degree  an 
agent  rather  than  (just)  a  patient.  One  cannot 
make  a  good  end  of  one's  life  if  one  is  buffeted 
about  by  forces  beyond  one's  control,  if  one  is 
denied  a  decisive  share  in  decisions  about  medical 
treatments,  institutionalization,  and  the  way  to 
spend  one's  remaining  time.  Third,  it  requires  the 
upkeep — as  much  as  possible — of  one's  familial, 
social,  and  professional  relationships  and  activ- 
ities. One  cannot  function  as  an  actor  if  one  has 
been  swept  off  the  stage  and  been  abandoned  by 
the  rest  of  the  cast.  It  would  also  seem  to  require 
some  direct,  self-conscious  confrontation,  in  the 
loneliness  of  one's  soul,  with  the  brute  fact  and 
meaning  of  nearing  one's  end.  Even,  or  especially, 
as  he  must  be  passive  to  the  forces  of  decay,  the 
dignified  human  being  can  preserve  and  reaffirm 
his  humanity  by  seeing  clearly  and  without  illu- 
sion.'" (It  is  for  this  reason,  among  others,  that 
sudden  and  unexpected  death,  however  painless, 
robs  a  man  of  the  opportunity  to  ha\e  a  dignified 
end.) 

But  as  a  dignified  human  life  is  not  just  a  lonely 
project  against  an  inevitable  death,  but  a  life 
whose  meaning  is  entwined  in  human  relation- 
ships, we  must  stress  again  the  importance  for  a 
death  with  dignity— as  for  a  life  with  dignity— 


of  dignified  human  intercourse  with  all  those 
around  us.  Who  we  are  to  ourselves  is  largelv 
inseparable  from  who  we  are  to  and  for  others: 
thus,  our  own  exercise  of  dignified  humanity  will 
depend  crucially  on  continuing  to  receive  respect- 
ful treatment  from  others.  The  manner  in  which 
we  are  addressed,  what  is  said  to  us  or  in  our 
presence,  how  our  bodies  are  tended  or  our  feel- 
ings regarded — in  all  these  ways,  our  dignity  in 
dying  can  be  nourished  and  sustained.  Dying 
people  are  all  too  easily  reduced  ahead  of  time 
to  "thinghood"  by  those  who  cannot  bear  to  deal 
with  the  suffering  or  disability  of  those  they  love. 
Objectification  and  detachment  are  understanda- 
ble defenses.  Yet  this  withdrawal  of  contact,  af- 
fection, and  care  is  probably  the  greatest  single 
cause  of  the  dehumanizaiion  of  dying.  Death  with 
dignity  requires  absolutely  that  the  survivors  treat 
the  human  being  at  all  times  as  if  full  god-like- 
ness remains,  up  to  the  very  end. 

It  will,  I  hope,  now  be  perfectly  clear  that  death 
with  dignity,  understood  as  living  dignifiedly  in 
the  face  of  death,  is  not  a  matter  of  pulling  plugs 
or  taking  poison.  To  speak  this  way— and  it  is 
unfortunately  common  to  speak  this  way"— is  to 
shrink  still  further  the  notion  of  human  dignity, 
and  thus  heap  still  greater  indignity  upon  the 
dying,  beyond  all  the  insults  of  illness  and  the 
medicalized  bureaucratization  of  the  end  of  life. 
If  it  really  is  death  with  dignity  we  are  after,  we 
must  think  in  human  and  not  technical  terms. 
With  these  thoughts  firmly  in  mind,  we  can  turn 
in  closing  back  to  the  matter  of  euthanasia. 

Euthanasia:  Undignified  and  Dangerous 


H" 


'AviNC  followed  the  argument  to  this 
point,  even  a  friendlv  reader  might 
chide  me  as  follows:  "Well  and  good  to  think 
humanistically,  but  tough  practical  dilemmas 
arise,  precisely  about  the  use  of  techniques,  and 
they  must  be  addressed.  Not  everyone  is  so  for- 
tunate as  to  be  able  to  die  at  home,  in  the  companv 
of  a  loving  family,  beyond  the  long  reach  of  the 
medical-industrial  complex.   How  should  these 


">  The  Homeric  warriors,  preoccupied  wiih  mortality  and 
refusing  lo  hide  away  in  a  corner  waning  (or  death  lo  catch 
them  unawares,  went  boldly  (onv-ard  to  meet  it.  armed  onl\ 
with  their  own  prowess  and  large  hearts:  in  facing  death 
frontally,  in  the  person  of  another  similarly  self-conscious 
hero,  they  wrested  a  human  victory  over  blind  necessity,  even 
in  defeat  On  a  much  humbler  scale,  the  same  opportunitv 
is  open  to  anyone  willing  to  look  death  m  the  face. 

"  A  perfect  instance  is  the  recent  California  Iniuaiive.  It 
proposed  amending  the  name  of  the  existing  California  statute 
from  "Natural  Death  Act "  to  "Humane  and  Dignified  Death 
Act."  but  its  only  substantive  change  was  to  declare  and 
provide  for  "the  right  of  the  terminalh  ill  to  voluntarv. 
humane,  and  dignified  doctor-assisted  aid-m  dying,"  "aid  in 
dying"  meaning  "any  medical  procedure  that  will  terminate 
the  1  r  of  the  qualified  patient  sv»iftly.  painlessly,  and  hu- 
manel>."  .\  (merely)  natural  death  is  to  be  made  "dignified 
simply  by  having  it  deliberately  produced  by  (dignified)  doc- 
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technical  decisions — about  respirators  and  antibi- 
otics and  feeding  tubes  and.  yes,  even  poison — 
be  made,  precisely  in  order  to  uphold  human 
dignity  and  the  sanctity  of  life  that  you  say  are 
so  intermingled?"  A  fair  question:  I  offer  the 
following  outline  of  an  answer. 

About  treatment  for  the  actually  dying,  there  is 
in  principle  no  difficulty.  In  my  book.  Toward 
a  More  Natural  Science,  I  have  argued  for  the 
primacy  of  easing  pain  and  suffering,  along  with 
supporting  and  comforting  speech,  and,  more  to 
the  point,  the  need  to  draw  back  from  some  efforts 
at  prolongation  of  life  that  prolong  or  increase 
only  the  patient's  pain,  discomfort,  and  suffering. 
Although  I  am  mindful  of  the  dangers  and  aware 
of  the  impossibility  of  writing  explicit  rules  for 
ceasing  treatment — hence  the  need  for  prudence — 
considerations  of  the  individual's  health,  activity, 
and  state  of  mind  must  enter  into  decisions  of 
•whether  and  how  vigorously  to  treat  if  the  deci- 
sion is  indeed  to  be  for  the  patient's  good.  Ceasing 
treatment  and  allowing  death  to  occur  when  (and 
if)  it  will,  can,  under  some  circumstances,  be  quite 
compatible  with  the  respect  that  life  itself  com- 
mands for  itself.  For  life  can  be  revered  not  only 
in  its  preservation,  but  also  in  the  manner  in 
which  we  allow  a  given  life  to  reach  its  terminus. 


w 


''HAT  about  so-called  active  euthan- 
asia, the  direct  making  dead  of 
someone  who  is  not  yet  dying  or  not  dying  "fast 
enough"?  Elsewhere  I  have  argued  at  great  length 
against  the  practice  of  euthanasia  by  physicians, 
partly  on  the  grounds  of  bad  social  consequences, 
but  mainly  on  the  grounds  that  killing  patients — 
even  those  who  ask  for  death — violates  the  inner 
meanmg  of  the  art  of  healing.'-  Powerful  pruden- 
tial arguments — unanswerable,  in  my  view — have 
been  advanced  as  to  why  legalized  mercy  killing 
would  be  a  disastrous  social  policv.  at  least  for 
the  United  States.  But  some  will  msist  that  social 
policv  cannot  remain  deaf  :o  cries  for  human 
dignity,  and  that  dangers  must  be  run  to  preser\e 
a  dignified  death  through  euthanasia,  at  least 
where  it  is  requested.  .\s  our  theme  here  is  dignitv 
and  sanctity,  I  will  confine  my  answer  to  the 
question  of  euthanasia  and  human  dignity. 

Let  us  begin  with  voluntary  euthanasia — the 
request  for  assistance  in  dying.  To  repeat:  the 
claim  here  is  that  the  choice  for  death,  because 
a  free  act,  affirms  the  dignity  of  free  will  against 
dumb  necessity.  Or.  using  mv  earlier  formulation. 
is  it  not  precisely  dignified  for  the  "god-like"  to 
put  a  voluntary  end  to  the  humiliation  of  that 
very  godliness? 

In  response,  let  me  start  with  the  following 
questions.  Do  the  people  who  are  atiuallv  con- 
templating euthanasia  for  iheinsehrs—as  opposed 
to  their  proxies  who  lead  the  euth.inasia  mo\e- 
ment — generally  put  ihcir  retjuebts  in  these  lerms'- 
Or  .lie  ihev  not  raihci   lookiii"'  lot  ,i  wa\   to  t  nd 


their  troubles  and  pains?  One  can  sympathize  with 
such  a  motive,  out  of  compassion,  but  ca'n  one 
admire  it,  out  of  respect?  Is  it  really  dignified  to 
seek  to  escape  from  troubles  for  oneself?  Is  there, 
to  repeat,  not  more  dignity  in  courage  than  in 
its  absence? 

Euthanasia  for  one's  own  dignity  is,  at  best, 
paradoxical,  even  self-contradictory:  how  can  I 
honor  myself  by  making  myself  nothing?  Even  if 
dignity  were  to  consist  solely  in  autonomy,  is  it 
not  an  embarrassment  to  claim  that  autonomy 
reaches  its  zenith  precisely  as  it  disappears?  Vol- 
untary euthanasia,  in  the  name  of  positive  dignity, 
does  not  make  sense. 

Acknowledging  the  paradox,  some  will  still 
argue  the  cause  of  freedom  on  a  more  narrow 
ground:  the  prospect  of  euthanasia  increases  hu- 
man freedom  by  increasing  options.  It  is,  of 
course,  a  long  theoretical  question  whether  hu- 
man freedom  is  best  understood — and  best 
served — through  the  increase  of  possibilities.  But 
as  a  practical  matter,  in  the  present  case.  I  am 
certain  that  this  view  is  mistaken  On  the  contrary, 
the  opening  up  of  this  "option"  of  assisted  suicide 
will  greatly  constrain  human  choice.  For  the 
choice  for  death  is  not  one  option  among  many, 
but  an  option  to  end  all  options.  Socialh.  there 
will  be  great  pressure  on  the  aged  and  the  vul- 
nerable to  exercise  this  option.  Once  there  looms 
the  legal  alternative  of  euthanasia,  it  will  plague 
and  burden  every  decision  made  by  any  seriously 
ill  elderly  person — not  to  speak  of  their  more 
p>owerful  caretakers — even  without  the  subtle 
hints  and  pressures  applied  to  them  by  others. 

And,  thinking  about  others,  is  it  dignified  to 
ask  or  demand  that  someone  else  become  my 
killer?  It  may  be  sad  that  one  is  unable  to  end 
one's  own  life,  but  can  it  conduce  to  either  party's 
dignity  to  make  the  request?  Consider  its  double 
meaning  if  made  to  a  son  or  daughter:  Do  you 
love  me  so  little  as  to  force  me  to  live  on?  Do 
you  love  me  so  little  as  to  want  me  dead?  What 
person  in  full  possession  of  his  own  dignitv  would 
inflict  such  a  duty  on  anyone  he  loved? 

Of  course,  the  whole  thing  could  be  made 
impersonal.  No  requests  to  family  members,  only 
to  physicians.  But  precisely  the  same  point  ap- 
plies: how  can  one  demand  care  and  humanity 
from  one's  physician,  and.  at  the  same  time, 
demand  that  he  play  the  role  of  technical  dis- 
penser of  death?  To  turn  the  matter  over  to  non- 
physicians,  that  is,  to  technically-competent  pro- 
fessional euthanizers,  is,  of  course,  completely  to 
dehumanize  the  matter." 

Proponents  of  euthanasia  do  not  understand 
human  dignity,  which,  at  best,  they  confuse  with 


'•  "Neillier  for  Lo  c  nor  Moiiev:  Win  Dixriors  Must  .Vol 
Kill."  Public  liileresl.  Winiri  1989.  pp  25  4ii 

"  F(jr  a  (hilling  pu  lure  of  ilie  fiilK  raiioiuiturd  .ind  locfi- 
nir.illv  mjii.it^ed  ilc.uh.  see  ihr  .itcouiil  of  ilir  P.irk  I,.inr 
Ho'.pii.ii  lor  ihf  Dmii^  in  AKloiis  Hii\lt*v's  Hrair  .V.  u-  IVorld. 
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humaneness.  One  of  iheir  favorite  arguments 
proves  lliis  point:  wliy,  they  say.  do  we  put  anim- 
als out  of  their  misery  but  insist  on  compelling 
fellow  human  beings  to  suffer  to  the  bitter  end? 
Why.  if  it  is  not  a  contradiction  for  the  veterinar- 
ian, does  the  medical  ethic  absolutely  rule  out 
[Tiercy  killing?  Is  this  not  simply  inhumane? 

Perhaps  inhumane,  but  not  thereby  inhuman. 
On  the  contrary,  it  is  precisely  because  animals 
are  not  human  that  we  must  treat  them  (merely) 
humanely.  We  put  dumb  animals  to  sleep  because 
they  do  not  know  that  they  are  dying,  because  they 
can  make  nothing  of  their  misery  or  mortality, 
and.  therefore,  because  they  cannot  live  deliber- 
ately— i.e..  humanly — in  the  face  of  their  own 
suffering  or  dying.  They  cannot  live  out  a  fitting 
end.  Compassion  for  their  weakness  and  dumb- 
ness is  our  only  appropriate  emotion,  and  given 
our  responsibility  for  their  care  and  well-being, 
we  do  the  only  humane  thing  we  can.  But  when 
a  conscious  human  being  asks  us  for  death,  by 
that  very  action  he  displays  the  presence  of  some- 
thing that  precludes  our  regarding  him  as  a  dumb 
animal.  Humanity  is  owed  humanity,  not  hu- 
maneness. Humanity  is  owed  the  bolstering  of  the 
human,  even  or  especially  in  its  dying  moments, 
in  resistance  to  the  temptation  to  ignore  its  pres- 
ence in  the  sight  of  suffering. 

What  humanity  needs  most  in  the  face  of  evils 
is  courage,  the  ability  to  stand  against  fear  and 
pain  and  thoughts  of  nothingness.  The  deaths  we 
most  admire  are  those  of  people  who.  knowing 
that  they  are  dying,  face  the  fact  frontally  and  act 
accordingly:  they  set  their  affairs  in  order,  they 
arrange  what  could  be  final  meetings  with  their 
loved  ones,  and  yet,  with  strength  of  soul  and  a 
small  reservoir  of  hope,  they  continue  to  live  and 
work  and  love  as  much  as  they  can  for  as  long 
as  they  can.  Because  such  conclusions  of  life 
require  courage,  thev  call  for  our  encourage- 
ment— and  for  the  many  small  speeches  and  deeds 
that  shore  up  the  human  spirit  against  despair 
and  defeat. 

And  what  of  non-voluntary  euthanasia,  for 
those  too  disabled  to  request  it  for  themselves — 
the  comatose,  the  senile,  the  psychotic:  can  this 
be  said  to  be  in  the  service  of  their  human  dignity? 
If  dignity  is.  as  the  autonomy  people  say,  tied 
crucially  to  consciousness  and  will,  non-voluntary 
or  "proxy-voluntarv"  euthanasia  can  never  be  a 
dignified  act  for  the  one  euthanized.  Indeed,  it  is 
precisely  the  absence  of  dignified  humanity  that 
invites  the  thought  of  active  euthanasia  in  the  first 
place. 

Is  it  really  true  that  such  people  are  beneath 
all  human  dignity?  I  suppose  it  depends  on  the 
particulars.  Many  people  in  greatly  reduced  states 
still  retain  clear,  even  if  partial,  participation  in 
human  relations.  They  may  respond  to  kind  words 
or  familiar  music;  they  may  keep  up  pride  in  their 
appearance  or  in  the  achievements  of  the  grand- 
children: thev  mav  take  pleasure  in  reminiscences 


or  simply  in  having  someone  who  cares  enough 
to  be  present:  conversely,  thev  may  be  irritated  or 
hurt  or  sad.  even  appropriately  so;  and.  even 
nearer  bottom,  they  may  be  able  to  return  a  smile 
or  a  glance  in  response  to  a  drink  of  water  or  a 
change  of  bedding  or  a  bath.  Because  we  really 
do  not  know  their  inner  life — what  they  feel  and 
understand — we  run  the  risk  of  robbing  them  of 
opportunities  for  dignity  by  treating  them  as  if 
they  had  none.  It  does  not  follow  from  the  fact 
that  we  would  never  willingly  trade  places  with 
them  that  they  have  nothing  left  worth  respecting. 


B" 


I  IT  what,  finallv.  about  the  very  bot- 
tom of  the  line,  say,  people  in  a 
"persistent  vegetative  state,"  unresponsive,  con- 
torted, with  no  evident  ability  to  interact  with  the 
environment?  What  human  dignity  remains  here? 
Why  should  we  not  treat  such  human  beings  as 
we  (properly)  treat  dumb  animals,  and  put  them 
out  of  "their  misery"'^?  I  grant  that  one  faces  here 
the  hardest  case  for  the  argument  I  am  advancing. 
Yet  one  probably  cannot  be  absolutely  sure,  even 
here,  about  the  complete  absence  of  inner  life  or 
awareness  of  their  surroundings.  In  some  cases, 
admittedly  extremely  rare,  persons  recover  from 
profound  coma  (even  with  flat  EEG);  and  they 
sometimes  report  having  had  partial  yet  vivid 
awareness  of  what  was  said  and  done  to  them, 
though  they  had  given  no  external  evidence  of 
same.  But  beyond  any  restraint  owing  to  igno- 
rance, I  would  also  myself  be  restrained  by  the 
human  form,  by  human  blood,  and  by  what  I  owe 
to  the  full  human  life  that  this  particular  instance 
of  humanity  once  lived.  I  would  gladly  stand  aside 
and  let  die.  say  in  the  advent  of  pneumonia:  I 
would  do  little  beyond  the  minimum  to  sustain 
life.;  but  I  would  not  countenance  the  giving  of 
lethal  injections  or  the  taking  of  other  actions 
deliberately  intending  the  patient's  death.  Between 
only  undignified  courses  of  action,  this  strikes  me 
as  the  least  undignified — especially  for  myself. 

I  have  no  illusions  that  it  is  easy  to  live  with 
a  Karen  Ann  Quinlan  or  a  Nancy  Cruzan  or  the 
baby  Linares.  I  think  I  sufficiently  appreciate  the 
anguish  of  their  parents  or  their  children,  and  the 
distortion  of  their  lives  and  the  lives  of  then 
families.  I  also  know  that,  when  hearts  break  and 
people  can  stand  it  no  longer,  mercy  killing  will 
happen,  and  I  think  we  should  be  prepared  to 
excuse  it — as  we  generally  do — when  it  occurs  in 
this  way.  But  an  excuse  is  not  yet  a  justification. 
and  very  far  from  dignity. 


"  Once  again  we  should  be  careful  about  our  speech,  h  ma\ 
be  a  great  source  o(  misery  for  us  to  see  ihem  in  this  slate, 
but  ii  is  noi  at  all  clear  thai  ihrt  jeel  or  have  miser>  PreciseK 
the  ground  for  considering  ihem  bencaih  ihe  human  ihreshold 
is  that  nothing  registers  with  them.  This  point  is  relevant  to 
the  ■■|ermination-of-feeding"  cases,  in  which  ii  is  argued  (in 
sclf-coniradiclion)  that  death  b\  starvation  is  both  humane  and 
not  in  these  instances  cruel;  someone  who  is  loo  far  gone  tn 
suffer  from  a  death-by-siarvation  is,  lo  begin  with,  not  suffering 
at  all. 
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What  then  should  we  conclude,  as  a  matter  of 
social  policy?  We  should  reject  the  counsel  of 
those  who,  seeking  to  drive  a  wedge  between 
human  dignity  and  the  sanctity  of  life,  argue  the 
need  for  active  euthanasia,  especially  in  the  name 
of  death  with  dignity.  For  it  is  precisely  the  setting 
of  fixed  limits  on  violating  human  life  that  makes 
possible  our  efforts  at  dignified  relations  with  our 
fellow  men,  especially  when  their  neediness  and 
disability  try  our  patience.  We  will  never  be  able 
to  relate  even  decently  to  people  if  we  are  entitled 
always  to  consider  that  one  option  before  us  is 
to  make  them  dead.  Thus,  when  the  advocates  for 
euthanasia  press  us  with  the  most  heart-rending 
cases,  we  should  be  sympathetic  but  firm.  Our 
response  should  be  neither  "Yes,  for  mercy's  sake," 
nor  "Murder!  Unthinkable!"  but  "Sorry.  No." 
Above  all  we  must  not  allow  ourselves  to  become 
self-deceived:  we  must  never  seek  to  relieve  our 
own  frustrations  and  bitterness  over  the  lingering 
deaths  of  others  by  pretending  that  we  can  kill 
them  to  sustain  their  dignity. 


T 


Coda 

■"HE  ancient  Greeks  knew  about  hubris 
and  its  tragic  fate.  We  modern  ra- 
tionalists do  not.  We  do  not  yet  understand  that 
the  project  for  the  conquest  of  death  leads  only 
to  dehumanization,  that  any  attempt  to  gain  the 
tree  of  life  by  means  of  the  tree  of  knowledge  leads 
inevitably  also  to  the  hemlock,  and  that  the  utter 
rationalization  of  life  under  the  banner  of  the  will 
gi\es  rise  to  a  world  in  which  the  victors  live  long 
enough  to  finish  life  demented  and  without  choice. 
The  human  curse  is  to  disco\er  onlv  too  late  the 
evils  latent  in  acquiring  the  goods  we  wish  for 
.\gainst  the  background  of  enormous  medical 


success,  terminal  illness  and  incurable  disease 
app>ear  as  failures  and  as  affronts  to  human  pride. 
We  refuse  to  be  caught  resourceless.  Thus,  having 
adopted  a  largely  technical  approach  to  human 
life  and  having  medicalized  so  much  of  the  end 
of  life,  we  now  are  willing  to  contemplate  a  final 
technical  solution  for  the  evil  of  human  finitude 
and  for  our  own  technical  (but  unavoidable)  "fail- 
ure," as  well  as  for  the  degradations  of  life  that 
are  the  unintended  consequences  of  our  technical 
successes.  This  is  dangerous  folly.  People  who  care 
for  autonomy  and  human  dignity  should  try  rath- 
er to  reverse  this  dehumanization  of  the  last  stages 
of  life,  instead  of  giving  dehumanization  its  final 
triumph  by  welcoming  the  desperate  goodbye-to- 
all-that  contained  in  one  final  plea  for  poison. 

The  present  crisis  that  leads  some  to  press  for 
active  euthanasia  is  really  an  opportunity  to  learn 
the  liinits  of  the  medicalization  of  life  and  death 
and  to  recover  an  appreciation  of  living  with  and 
agamst  mortality.  It  is  an  opportunity  to  remem- 
ber and  affirm  that  there  remains  a  residual  hu- 
man wholeness — however  precarious — that  can  be 
cared  for  even  in  the  face  of  incurable  and  terminal 
illness.  Should  we  cave  in,  should  we  choose  to 
become  technical  dispensers  of  death,  we  will  not 
only  be  abandoning  our  loved  ones  and  our  duty 
to  care;  we  will  exacerbate  the  worst  tendencies 
of  modern  life,  embracing  technicism  and  so- 
called  humaneness  where  encouragement  and  hu- 
manity are  both  required  and  sorelv  lacking.  On 
the  other  hand,  should  we  hold  fast,  should  we 
decline  "the  ethics  of  choice"  and  its  deadly  op- 
tions, should  we  learn  that  finitude  is  no  disgrace 
and  that  human  dignity  can  be  cared  for  to  the 
very  end,  we  may  yet  be  able  to  stem  the  rising 
tide  that  threatens  permanently  to  submerge  the 
best  hopes  for  human  dignity. 
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Commentary 


Suicide  Made  Easy 
The  Evil  of  "Rational"  Humaneness 


Leon  R.  Kass 


A> 


MERICANS  have  always  been  a  handy 
people.  If  know-how  were  virtue,  we 
would  be  a  nation  of  saints.  Unfortunately,  certain 
old-fashioned  taboos — brought  to  you  by  the  peo- 
ple who  know  the  difference  between  virtue  and 
dexterity — have  prevented  Americans  from  gain- 
ing the  ultimate  know-how,  the  know-how  to  die. 
Until  now.  Riding  atop  the  best-seller  lists,  out- 
distancing other  manuals  of  self-help  like  The 
Seven  Habits  of  Highly  Effective  People,  The 
T-FactoT  Fat  Gram  Counter,  and  Wealth  IVithout 
Risk,  is  Derek  Humphry's  latest  book.  Final  Exit,' 
subtitled  "The  Practicalities  of  Self-Deliverance 
and  Assisted  Suicide  for  the  Dying."  Know-how 
in  spades. 

What  can  one  say  about  this  new  "book"?  In 
one  word:  evil.  I  did  not  want  to  read  it,  I  do  not 
want  you  to  read  it.  It  should  never  have  been 
written,  and  it  does  not  deserve  to  be  dignified 
with  a  review,  let  alone  an  article.  Yet  it  stares 
out  at  us  from  nearly  every  bookstore  window, 
beckoning  us  to  learn  how  to  achieve  the  final 
solution — for  ourselves  or  for  those  we  (allegedly) 
love  so  much  that  we  will  help  them  kill  them- 
selves. Says  the  Lord  High  Executioner,  Derek 
Humphry,  prophet  of  Hemlock:  I  have  set  before 
thee  life  and  death:  therefore  choose  death.  "Cou- 
rageous," bleat  the  media;  "Timely."  "Rational." 
"Humane."  Is  there  no  one  who  will  call  evil  by 
its  proper  name? 

This  is  not  the  usual  and  notorious  evil  of 
malicious  intent  or  \iolent  manner;  this  is  hu- 
manitarian evil,  evil  with  a  smile:  well-meaning, 
gentle,  and  rational,  especially  rational.  For  this 
reason  it  is  both  harder  to  recognize  as  evil  and 
harder  to  combat.  Yet,  also  for  this  reason,  it 
deserves  our  most  vigilant  attention,  for  it  is  an 
exquisite  model  of  modern  rationalism  gone 
wrong,  while  looking  oh  so  right. 

Duty  requires  a  few  words  about  the  contents 
of  the  book.  Following  an  introduction  which 
tells  us  that  the  book  is  "aimed  at  helping  the 
public  and  the  health  professional  achieve  death 

Leon  R.  K.\ss.  .\ddif  Clark  Harding  Professor  ai  ihf  L'niversiiv 
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with  dignity  for  those  who  desire  to  plan  for  it," 
the  (longer)  first  of  two  parts  is  addressed  to  the 
public  and  especially  those  interested  in  "exit- 
ing." Here  there  are  22  chapters  guiding  the  gentle 
reader  ever  so  gently,  step  by  step,  into  that  gentle 
good  night,  from  "The  Most  Difficult  Decision" 
(a  mere  3H  pages,  ending  with  "Once  these  doc- 
uments [Living  Will  and  Durable  Power  of  At- 
torney] are  completed  you  are  ready  to  tackle  the 
other  aspects  of  bringing  your  life  to  an  end"), 
through  (among  others)  "Shopping  for  the  Right 
Doctor,"  "Beware  of  the  Law,"  "Storing  Drugs." 
"^Vho  Shall  Know?,"  "Insurance."  "Letters  to  Be 
Written."  and  "Self-Deliverance  \'ia  the  Plastic 
Bag,"  all  leading  up  to  "The  Final  Act."  complete 
with  detailed  instructions  for  doing  the  deadly 
deed.  Chapter  23  provides  a  check  list  of  16  items, 
after  which  drug-dosage  tables  are  supplied  for 
eighteen  effective  drugs.  A  shorter  second  part, 
addressed  to  doctors  and  nurses  eager  to  assist, 
concludes  with  a  short  pharmacopoeia,  rich  in 
detail  and  editorial  advice.  A  brief  (and  one- 
sidedly  pro-death)  bibliography,  the  text  of  the 
Hemlock  Society's  Model  Death  with  Dignity  Act, 
and  brief  notes  about  the  author  and  the  Hemlock 
Society  conclude  the  book,  save  for  a  copious 
index  from  Abalgin  to  Zyklon-B  gas. 


D' 


^EREK  Humphry,  who  assisted  in  the 
suicide  of  his  first  wife  (though  it 
was  a  felony),  and  who  (along  with  his  second 
wife.  Ann  Wickett)  founded  the  Hemlock  Society 
in  1980.  has  been  the  country's  leading  spokesman 
and  protagonist  for  euthanasia  in  all  its  forms. 
A  journalist  by  profession,  a  euthanist  by  convic- 
tion, a  diligent  student  and  publicist,  he  has 
researched  far  and  wide  in  preparing  this  most 
handy  guide.  Yet  it  is  not  so  much  his  knowledge 
but  his  character  that  makes  him  a  man  for 
modern  times. 

Consider  his  virtues.  Up  to  date:  "Aren't  these 
archaic  laws  [against  assisting  suicide]  ready  to 
be  changed  ir>  situations  befitting  modern  under- 
standing ana  -norality?"  Progressive:  "Now  is  the 
time  to  go  one  step  further.  Final  Exit  ...  is  a 
book  for  the  1990's.  As  a  society  we  have  moved 
on."  Clean  and  collegial:  "This  method  [shoot- 


'  The  Hemlock  Socictv.  192  pp  .  SI6.95 
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iiig]  is  not  favored  by  the  euthanasia  movement 
because  it  is  messy  (who  cleans  up?)  and  it  has 
to  be  a  lonely  act,  the  opposite  of  the  right-to- 
die  credo,  which  aims  to  share  the  dying  expe- 
rience." High-minded:  "A  method  for  which  I 
have  respect  is  freezing  to  death  on  a  mountain. 
It  takes  a  certain  sort  of  person  to  wish  to  die  this 
way:  determined,  having  knowledge  of  the  moun- 
tains, and  an  enduring  courage  to  carry  it  off." 
Thorough:  "Make  two  copies  of  this  [suicide]  note 
because  the  police  or  coroner,  if  they  become 
involved,  will  take  the  top  copy  and  your  survivors 
or  attorney  will  need  a  copy  also."  Considerate: 
"Self-destruction  by  hanging  is  almost  always  an 
act  of  protest,  a  desire  to  shock  and  hurt  someone. 
.  .  .  Even  if  it  is  left  to  a  policeman  or  paramedic 
to  cut  the  corpse  down,  I  still  think  this  is  an 
unacceptably  selfish  way  to  die."  Orderly:  "If  you 
are  now  comfortable  with  the  decision  to  die  .  .  . 
you  should  review  the  following  list."  (The  check 
list  of  16  items  follows,  concluding  with  the 
injunction,  "Leave  nothing  to  chance.")  Respect- 
ful of  competence:  "Unless  you  are  an  ingenious 
and  accomplished  engineer,  electricity  is  definitely 
not  advised  for  self-deliverance."  Gracious:  "If  you 
are  unfortunately  obliged  to  end  your  life  in  a 
hospital  or  motel,  it  is  gracious  to  leave  a  note 
apologizing  for  the  shock  and  inconvenience  to 
the  staff.  I  have  also  heard  of  an  individual  leaving 
a  generous  tip  to  a  motel  staff."  Cheerful:  "Re- 
member, life  is  well  worth  living  to  its  fullest 
extent"— a  homily  that  wanders  illogically  into  a 
paragraph  about  how  to  achieve  long-term  storage 
of  your  lethal  drugs.  Folksy:  "[A  television  pro- 
gram] featured  a  member  who  kept  her  'insurance' 
in  a  hat  box  in  her  closet.  That  is  as  good  a  place 
as  any."  Open-minded:  "Should  you  use  a  clear 
plastic  bag  or  an  opaque  one?  That's  a  matter  of 
taste.  Loving  the  world  as  I  do,  I'll  opt  for  a  clear 
one  if  I  have  to."  Helpful  to  the  handicapped:  "As 
many  of  the  readers  of  this  book  will  be  people 
with  poor  sight,  it  has  been  set  in  large  type  (14- 
point  Dutch  Roman  type)  to  assist  them."  Re- 
sourceful: "[I]t  is  always  worth  an  inspection  of 
your  medicine  cabinet  for  any  barbiturates  left 
over  from  previous  illnesses  suffered  by  you  or 
your  family."  Balanced:  "While  the  Nazi  motives 
were  barbarous,  ruthless,  and  unforgivable,  the 
actual  deaths  [with  cyanic  acid  gas]  were  swift, 
though  this  is  small  consolation  to  the  families 
of  the  killed."  Meticulous:  "Make  sure  you  have 
absolute  privacy  for  up  to  eight  hours.  A  Friday 
or  Saturday  night  is  usually  the  quietest  time; 
there  are  generally  no  business  transactions  until 
Monday."  Technically  precise:  "To  compensate 
for  this  possible  shortfall  in  toxicity,  add  one  extra 
capsule  or  tablet  to  every  ten  of  the  recommended 
lethal  dos"."  Tolerant:  "If  you  consider  God  the 
master  of  .our  fate,  then  read  no  further.  Seek  the 
best  pain  management  available  and  arrange  hos- 
pice care":  or,  "Pious  persons  may  believe  in 
medical  miracles  and  that  is  their  right."  Forth- 
comingly  frank:  "If  I  ever  need  to  end  my  own 


life  because  of  termii'al  suffering,  whether  I  em- 
ployed the  most  potent  drugs  or  the  less  so,  I 
would  still  use  the  plastic  bag  technique.  If  you 
are  repulsed  by  the  addition  of  the  plastic  bag, 
then  you  must  accept  a  10-percent  chance  thai  by 
some  quirk  you  will  wake  up,  and  will  ha\e  to 
try  again.  With  the  bag,  it  is  100-percent  certain." 
Non-directive:  "I  am  extremely  careful  not  to  offer 
an  opinion,  but  let  myself  merely  be  a  soimding 
board,  a  sympathetic  ear":  but  also  Authoritative: 
"It  is  imperative  that  your  loved  ones  know  what 
you  are  contemplating."  Financially  shrewd:  "My 
advice  is  that  if  you  are  considering  self-deliver- 
ance from  a  terminal  illness,  look  at  the  dates  of 
your  [insurance]  policies.  If  they  are  more  than 
two  years  old,  your  family  is  safe."  Morally  su- 
perior: "A  nurse  who  wishes  to  participate  in  the 
euthanasia  process  should  become  well  versed  in 
the  ethics  and  law  of  euthanasia  particularly  as 
applied  in  the  applicable  county,  state,  profession- 
al organization  and  institution.  [But]  to  know  the 
rules  does  not  necessarily  require  obedience  if 
there  is  an  overriding  moral  imperative"  (empha- 
sis added);  or,  "Never  join  in  the  slightest  attempt 
to  persuade  a  dying  person  to  end  life.  .  .  .  Many 
laws  are  specific  about  the  criminality  of  'coun- 
seling and  procuring'  a  suicide.  In  any  event,  it 
is  ethically  a  wrong  thing  to  do"  (emphasis  added. 
Question:  why  is  it  considered  an  act  of  the 
greatest  love  and  friendship  to  assist  in  doing  what 
it  is  immoral  to  counsel?  Why,  if  "self-deliver- 
ance" is  really  "in  my  best  interests,"  should  not 
my  true  friends  be  praised  for  helping  me  to  see 
it?) 


A- 


BOVE  all,  the  author  is  calm.  cool,  and 
collected,  and  marvelously  matter-of- 
fact.  His  confident  voice  of  experience  guides  us 
through  every  step  of  the  process,  allaying  anx- 
ieties, dispelling  doubts,  showing  us  exacth  how- 
to-do-it.  Adopting  a  tone  and  manner  midwav 
between  the  Frugal  Gourmet  and  Mister  Rogers. 
Humphry  has  written  a  book  that  reads  like  "A 
Salt-Free  Guide  to  Longer  Life"  or  "How  to 
Conquer  Fear  in  Twenty-two  Easy  Lessons.  "  The 
reader,  blinded  by  blandness,  nearly  loses  sight  of 
the  big  picture:  this  self-appointed  messiah  is 
indiscriminately  and  shamelessly  teaching  suicide 
(and  worse)  to  countless  strangers. 

Humphry  sanctimoniously  insists  that  his  book 
is  not  intended  for  everyone.*  He  intends,  he  avers. 
to  be  helpful  only  to  those  who  are  (or  will  be, 
terminally  ill  and  who  wish  a  quiet  release  from 


•  Just  after  I  wrote  this  sentence,  in  an  eerie  coincidence 
a  telephone  call  informed  me  of  (he  suicide  of  Derek  Humph 
ry's  (divorced)  second  wife,  an  act  which  he  apparenilv  dc 
plored.  In  a  display  of  despicable  shamelessness,  Humphn 
look  out  a  quarter-page  ad  in  the  New  York  Times  lOciobc: 
14.  1991)  distancing  himself  and  the  Hemlock  Socieiv  from 
such  "irraiionai  suicides."  He  neglected  to  mention  his  earlier 
penchant  for  distance,  two  years  ago.  he  abandoned  anc 
divorced  ihis  woman  when  she  was  diagnosed  as  having  cancer 
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pain,  suffering,  or  indignity.  He  even  publishes 
a  "Euthanizer-General's  Warning" — but  buries  it 
in  the  footnotes  to  the  drug-dosage  table  on  the 
last  page  of  Part  I,  after  all  the  lethal  instructions 
have  been  given— telling  us  that  "this  information 
is  meant  for  consideration  only  for  a  mature  adult 
who  is  dying  and  wishes  to  know  about  self- 
deliverance."  His  concern  for  the  others  is  touch- 
ing, if  brief: 

ADVICE: 

If  you  are  considering  taking  your  life  because 
you  are  unhappy,  cannot  cope,  or  are  confused 
please  do  not  read  this  table  but  contact  a  Crisis 
Intervention  Center  or  Suicide  Prevention  Cen- 
ter. (Look  in  the  telephone  book.  It  may  be 
under  "Hotlines.")  An  unfinished  life  is  a  ter- 
rible thing  to  waste.  [Emphasis  added.] 

^Vhom  are  we  kidding?  Every  since  Socrates'  attack 
on  writing,  everyone  knows  that  one  cannot  con- 
trol who  reads  what  is  written  or  what  is  done 
with  it.  Only  a  fool  could  believe — and  only  a 
knave  would  pretend — that  Humphry's  instruc- 
tions will  be  heeded  only  by  the  desperately  dying 
or  that  his  belated,  brief,  and  saccharine  advice 
to  the  depressed  will  lead  them  to  re-embrace  their 
precious  unfinished  lives. 

The  Centers  for  Disease  Control  have  just  re- 
ported that  one  in  twelve  American  high-school 
students  (grades  9-12)— or  nearly  276,000  teenag- 
ers— tried  to  commit  suicide  in  1990,  and  more 
than  one  in  four  seriously  contemplated  it.  Of 
those  attempting,  one  in  four — 2  percent  of  the 
entire  population — sustained  serious  injuries. 
(The  rate  of  "successful"  suicide  attempts  is 
roughly  eleven  deaths  per  100,000  students,  or  365 
teenage  suicides  per  year.)  Thanks  to  Derek 
Humphry's  book,  our  youth  need  no  longer  fail. 
Though  the  drugs  he  recommends  require  a  doc- 
tor's prescription,  they  are,  in  fact,  ubiquitous  and 
easily  available,  as  he  surely  knows  ("Inspect 
your  medicine  cabinet  for  any  barbiturates  left 
over  .  .  .").  And  thanks  to  his  instructions  about 
sleeping  pills,  alcohol,  and  the  proper  way  to  use 
plastic  bags,  successful  "self-deliverance"  is  avail- 
able to  anyone  who  can  read — or  who  has  a 
"loving  friend  "  who  can  read.  Even  if  only  one 
teenager  is  now  helped  to  suicide,  Derek  Humph- 
ry will  ha\e  a  lot  to  answer  for. 

Humphry  has  no  intention  of  aiding  poisoners, 
any  more  than  he  wishes  to  improve  the  suicide 
rate  of  the  young.  But  he  is,  here  too,  equally 
naive,  repiehensibly  so.  He  is  not  so  innocent  as 
to  be  unaware  of  the  danger,  and  in  one  (but  only 
one)  brief  sentence — buried  in  the  chapter  on 
secrecy,  "\  Pri\ate  Affair?" — makes  a  dashing 
display  of  his  eagerness  to  prevent  foul  play:  "I 
do  not  propose  to  name  the  drugs  which  are  hard 
to  trace  because  that  information  could  possibly 
aid  people  ^^illl  evil  mteni  toward  the  lives  of 
others."  But  such  people  need  not  ha\eevil  intent; 
i1h-v  couki  he  imuh  tonip.nssionnie  toward  senile 


Aunt  Agatha — or  just  tired  of  visiting  her  or  of 
paying  the  medical  and  nursing  bills.  Anyone 
with  homicidal  intent  has  been  taught  more  lethal 
pharmacology  than  he  ever  needs  to  know — and 
also  how  to  avoid  detection.  Just  two  pages  before 
this  pious  refusal  to  help  the  wicked,  Humphry 
has  counseled  the  aiders-in-dying  to  refuse  per- 
mission for  autopsy,  in  order  that  death  might 
pass  as  from  "natural  causes." 

EVEN  ignoring  the  intenders-of-evil,  the 
teenagers,  and  the  others  whom 
Humphry  excludes  from  his  audience  because 
they  are  "emotional,"  not  "rational,"  it  is  perfect- 
ly clear  that  his  intended  readership  is  in  fact 
much  broader  than  the  now  or  soon-to-be  termi- 
nally ill.  In  a  chapter  on  "The  Dilemma  of 
Quadriplegics,"  he  embraces  the  principle  of  self- 
determination,  terminal  disease  or  noi:  "I  respect 
the  right  of  that  small  number  of  quadriplegics 
who  want — either  now  or  in  the  future — to  ha\e 
self-deliverance  without  being  preached  to  and 
patronized  by  those  on  the  religious  Right."  Not 
just  terminal  cancer  but  any  sort  of  illness  can 
qualify:  "Nobody  wants  to  die,  yet  life  with  an 
incurable  or  degenerative  illness  can  be  unaccep- 
table for  some  people.  Therefore,  death  is  the 
preferred  alternative"  (emphasis  added). 

The  elderly  or  the  infirm  or  the  demented  or 
the  blind — and,  presumably,  also  the  lonely  or  the 
humbled  or  the  unwanted — are  also  on  Humph- 
ry's compassionate  and  philanthropic  mind:  "I 
am  not  for  one  moment  advocating  that  elderly 
people,  or  patients  with  degenerative  diseases. 
should  take  their  lives.  It  is  too  personal  a  deci- 
sion" (emphasis  added).  Advocacy  no,  able  assis- 
tance yes.  On  the  very  same  page,  Humphry  coins 
a  new  term  to  cover  those  who,  alas,  ha\e  no  fatal 
disease  to  carry  them  off — "what  I  call  'terminal 
old  age'" — a  euphemism  that  can  now  justify 
death  for  the  not-dying. 

Nor  is  Humphry  shy  about  facilitating  eutha- 
nasia for  people  with  Alzheimer's  disease:  "There 
is  a  trend  in  the  euthanasia  movement  to  legislate 
only  for  physician  aid-in-dying  for  the  terminal 
patient  who  is  rational.  .  .  .  But  I  believe  that  to 
duck  responsibility  for  the  incompetent  patient  is 
a  serious  gap  in  our  humanitarian  cause.  "  Today 
the  rational  and  terminal,  tomorrow  the  blind  and 
the  lame,  the  deaf  and  the  dumb:  let  there  be 
nothing  but  compassion  (and  "aid-in-dying")  for 
those  who  choose  death — and  even  for  those  poor 
"incompetents"  whose  debility  or  loss  of  dignity 
convinces  us  that  they  would  choose  death  had 
they  only  mind  enough  to  do  so.  Thus  does  the 
right  to  choose  one's  own  death  become  quickly 
mixed  up  with  the  right  to  "choose"  someone 
else's. 

One  cannot  exaggerate  the  importance  of  this 
difficulty,  for  it  is  buried  by  sloppy  reasoning  and 
by  the  (yesi  emotional  appeal  of  the  insistence  on 
choice.    If   suicide   land    us   assistance i    is   lo   be 
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justified  by  a  righi  to  choose  the  time  and  manner 
of  one's  death,  if  the  right  of  life,  liberty,  and  the 
pursuit  of  happiness  or  the  so-called  right  of 
privacy  encompasses  also  a  "right  to  die,"  then 
(as  Humphry  argues)  the  whole  matter  is  "too 
personal"  and  subjective;  and  the  case  for  suicide 
need  not  rest  on  any  objective  or  demonstrable 
criteria— such  as  certifiable  terminal  illness  or 
truly  intractable  pain.  For  who  is  to  say  what 
makes  life  "unbearable,"  or  death  "electable,"  for 
another  person?  The  autonomy  argument  kicks 
out  all  criteria  for  evaluating  the  choice,  save  that 
it  be  uncoerced. 

Of  course  no  one,  not  even  Humphry,  wants 
to  leave  it  at  that.  Instead,  reasons  are  given  to 
justify  choosing  death:  too  much  pain,  loss  of 
dignity,  lack  of  self-command,  poor  quality  of  life. 
These  are  supposed  to  add  up  to  a  plausible 
verdict:  life  is  no  longer  worth  living.  Such  "use- 
less" or  "degrading"  or  "dehumanized"  lives  now 
plead  for  active,  "merciful"  termination — choice 
or  no  choice. 


t: 


■"HE  line  between  voluntary  and  non- 
voluntary (or  involuntary)  euthanasia 
cannot  hold  in  practice,  not  least  because  it  cannot 
be  sustained  in  theory.  Once  suicide  and  assisting 
suicide  are  okay,  for  reasons  of  "mercy,"  then 
delivering  the  dehumanized  is  okay,  whether  cho- 
sen or  not.  Humphry  and  his  crowd  are  well  aware 
of  the  slippery  slope.  Yet  pretending  to  want  only 
a  partial  slide,  they  have  both  embraced  the  prin- 
ciple and  started  us  on  a  decline  that  will  take 
us  all  the  way — to  eliminating  everyone  deemed 
unfit. 

This  is  alreadv  happening  in  Holland,  as  we 
are  now  beginning  to  discover.  Humphry,  like 
many  other  enthusiastic  euthanists,  touts  the 
Dutch  experience  of  physician-assisted  suicide  and 
treats  it  as  a  model,  presenting  a  disingenuously 
rosy  picture  of  the  practice.*  But  the  newly  emerg- 
ing truth  should  help  restore  sanity.  In  a  recent 
book.  Regulating  Death.'f  Carlos  S.  Gomez  re- 
ports that  the  practice  in  fact  ignores  virtually  all 
the  self-imposed  guidelines  and  standards  im- 
posed by  the  Netherlands  Medical  Society:  phy- 
sicians sometimes  do  not  seek  a  second  opinion 
before  administering  death;  they  do  not  report  the 
deed  or  even  note  it  on  the  death  certificate;  where 
they  do  report  euthanasia,  no  one  investigates  the 
facts;  where  someone  does  investigate,  the  physi- 
cian controls  all  the  evidence;  and — quite  clear- 
ly—they euthanize  some  patients  who  have  not 
requested  death.  The  practice  is  utterly  unregu- 
lated— no  big  surprise  to  anyone  who  has  given 
the  matter  any  forethought. 

Even  more  alarming  is  the  ni.  vly  released  report 
of  the  go\ernment's  Committee  to  Investigate  the 
Practice  of  Euthanasia  in  Holland. ••  The  report 
contains  the  most  extensive  and  most  reliable 
information  to  date  on  euthanasia  in  the  Nether- 


lands. Its  reassuring  conclusions  are,  to  say  the 
least,  at  great  variance  with  the  wealth  of  disturb- 
ing data  it  provides.  Here  are  just  a  few  of  the 
findings:  25,300  cases  of  euthanasia  (active  and 
passive)  occur  in  the  Netherlands  every  year,  19.4 
percent  of  all  deaths  in  the  country.  These  include 
1,000  cases  of  direct  active  involuntary  euthanasia. 
In  addition,  there  are  8,100  cases  in  which  mor- 
phine was  overdosed  with  the  intention  to  termi- 
nate life,  61  percent  of  the  time  without  the 
patient's  knowledge  or  consent.  And  there  are 
another  8,750  cases  in  which  life-preser\ing  treat- 
ment was  stopped  or  withheld  without  consent 
of  the  patient  and  with  the  intention  to  shorten 
life.  "Low  quality  of  life,"  "no  prospect  of  im- 
provement," and  "the  family  could  not  take  it 
anymore"  were  among  the  most  frequently  cited 
reasons  to  terminate  patients'  lives  without  their 
consent.  In  45  percent  of  cases  in  which  the  lives 
of  hospital  patients  were  actively  terminated  with- 
out their  consent,  this  was  done  without  the 
knowledge  of  the  families.  Are  you  duly  reassured? 
Hail  to  the  Dutch,  says  Uncle  Derek. 

Hail  also  Dr.  Jack  Kevorkian,  inventor  of  the 
suicide  machine  and  self-appointed  father  of 
"obitiatry,"  the  doctoring  of  death.  Humphry 
gives  him  ten  pages,  the  longest  chapter  in  the 
book,  and  praises  him  for  "notable  public  service 
by  forcing  the  medical  profession  to  rethink  its 
attitude  on  euthanasia."  Having  been  present  at 
Dr.  Kevorkian's  civil  trial— I  was  a  witness  for  the 
state  on  matters  of  medical  ethics — and  having 
read  his  testimony,  watched  his  demeanor  in 
court,  read  letters  in  which  he  promised  to  "help" 
a  woman  who  later  was  found  to  be  suffering 
merely  from  treatable  migraine,  and,  above  all. 
having  seen  the  self-serving  and  manipulative 
videotape  he  made  of  his  only  conversation  with 
the  unfortunate  Janet  Adkins  the  day  before  he 
helped  her  to  "self-deliver,"  I  feel  the  deepest 
shame  for  my  profession  that  he  should  be  counted 
a  member. 

But  what  does  Humphry  know  or  care  aboui 
medical  ethics  or  the  meaning  of  permission  to 
kill  for  the  doctor-patient  relationship?  He  cele- 
brates the  new  age  in  which  "physicians  are  nov, 
more  likely  to  be  seen  as  'friendlv  body  techni 
cians.'"  Though  he  acknowledges  the  right  o 
individual  physicians  to  abstain  for  personal  rea 
sons  from  assistance-in-suicide,  he  has  absoluteh 
no  idea  of  a  professional  ethic  as  such,  or  of  wh\ 
for  several  thousand  years,  doctors  have  \owe( 


*  Eu(hanasia  and  assisting  suicide  are  still  illegal  in  Hoi 
land,  but  the  authorities  have  decided  not  to  enforce  the  lav 
Here  at  home,  happy  reports  about  the  Dutch  practice  pla>f 
a  large  part  in  a  campaign  to  make  the  state  of  Uashingto 
the  first  jurisdiction  actively  to  legalize  killingonrequc 
practiced  by  physicians 

t  The  Free  Press.  172  pp.,  S19.95. 

••  Portions  of  the  report  have  been  translated  for  me  bv 
Dutch  acquaintance. 
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neither  to  give  nor  suggest  a  deadly  drug,  not  even 
if  asked  for  it.* 

True  enough,  many  physicians  fall  far  short  of 
the  professional  ideal;  many  lack  empathy  or  rely 
too  heavily  on  technology.  But  will  it  really  restore 
the  ethical  dimension  constitutive  of  the  profes- 
sion if  we  permit  doctors  to  become  technical 
dispensers  of  death?  What  will  happen  to  the 
doctor's  unswerving  allegiance  to  the  patient's 
best  interests  once  he  is  entitled  to  start  thinking 
that  death  by  injection  is  a  possible  "treatment 
option"?  Drunk  on  what  passes  for  compassionate 
caring,  Humphry  does  not  truly  care. 

Two  further  passages  show  his  colors.  In  the 
first,  Humphry  helpfully  drafts  a  model  suicide 
note,  to  be  written  and  signed  as  "your  last  letter." 
Here  are  the  last  letter's  last  words: 

If  I  am  discovered  before  I  ha\e  stopped  breath- 
ing, I  forbid  anyone,  including  doctors  or  pa- 
ramedics, to  attempt  to  revive  me.  //  /  am 
revived,  I  shall  sue  anyone  who  aided  in  this. 
[Emphasis  added.] 

Compassionate  words,  intended  to  soften  the  blow 
when  one  finds  one's  loved  one  a  suicide? 

In  the  second  vignette,  concerning  physician- 
and-nurse-assisted  suicide,  Humphry  insists  that 
the  entire  medical  team  must  be  informed  about 
time  and  manner  of  the  planned  death.  Why? 
Because  "while  everything  must  be  done  to  reduce 
the  stress  on  the  medical  team,  a  degree  of  emo- 
tional involvement  in  the  dying  of  the  patient  is 
eminently  worthwhile  to  preserve  an  appreciation 
of  the  inherent  sanctity  of  life"  (emphasis  added). 
What  kind  of  man  would  use  "the  inherent  sanc- 
tity of  life,"  no  less,  as  a  club  to  browbeat  possibly 
reluctant  nurses  or  doctors  into  participating  in 
plans  to  kill? 

No  discussion  of  this  book,  especially  in  this 
magazine,  could  be  complete  without  comment- 
ing on  Humphry's  respect  for  the  fine  work  of 
his  German  counterparts,  expressed  at  length  in 
the  chapter,  "The  Cyanide  Enigma."  .\fter  a  (sin- 
gle) paragraph  condemning  the  Nazi  atrocities 
(but  appreciating  the  swiftness  of  death  by  their 
Zyklon-B),  Humphry  rehabilitates  the  German 
euthanasia  of  the  present  day: 

In  the  1980's.  the  situation  with  regard  to  the 
suffering  of  terminally  ill  people  was  as  tragic 
in  Germany  as  elsewhere.  Regardless  of  the 
terrible  connotation  given  to  the  word  "eutha- 
nasia" (which  means  help  with  a  good  death) 
by  the  Nazi  atrocities,  some  people  felt  that 
compassionate  action  to  help  the  dying  was 
needed.  In  1980.  a  pro-euthanasia  society  was 
formed,  Deutsche  Gesettschaft  Fiir  Humanes 
Sterben  (German  Society  for  Humane  Dying), 
by  a  small  e-oiip  of  brave  people  under  the 
leadership  of  ilaiis  Henning  .\trott. 

Unlike  oilui  louniries.  DGHS  found  it  did 
not  need  to  c.unpaign  for  a  change  in  the  law 
on  assisted  suii  ide.  There  was  no  legal  prohi- 
bition on  lul[)un;  .mother  lo  die  in  justified 
clrcumsiaiuiN  -n  long  as  tlie  lequesi  for  help 
•.v.is  clear  :irul  (iMuuumg. 


The  favorite  method  of  DGHS  is  cyanide; 
Humphry,  though  he  professes  skepticism  about 
peaceful  death  with  cyanide,  describes  the  German 
technique  in  minute  detail,  dosages  included.  He 
then  goes  on  to  praise  "the  simple  cleverness  of 
the  DGHS  method,"  which  obviates  the  need  for 
Zyklon-B  gas  by  having  the  gas's  active  ingredient 
produced  in  the  stomach  following  ingestion  of 
potassium  cyanide  in  water.  Is  not  German  science 
splendid?  Does  the  high  priest  of  euthanasia  think 
that  we  have  forgotten  how  to  shudder? 


L' 


ET  me  not  be  misunderstood.  Dying 
in  our  technological  age,  even  in 
humanitarian  institutions,  often  comes  attended 
by  horrors  unknown  to  our  ancestors,  often  as  an 
unintentional  consequence  of  medical  success  in 
the  battle  against  death.  Medicine  or  no  medicine, 
mortality  remains  our  lot.  Yet  our  secular  and 
Utopian  culture  does  not  prepare  us  well  to  face 
this  truth  and  its  consequences.  Both  painful 
personal  experience  and  serious  study  for  over  two 
decades  have  taught  me  to  appreciate  deeply  the 
anguish  and  fear  of  patients  and  families  in  the 
myriad  matters  surrounding  decay  and  death;  I 
know  and  feel  the  horror  of  the  way  many  of  us 
now  end  our  lives.  There  are  many,  many  circum- 
stances— too  numerous,  too  particular,  too  nu- 
anced  to  lay  out  in  advance — that  call  for  the 
cessation  of  medical  intervention,  even  if  death 
comes  as  a  result.  There  is  rarely  a  good  reason 
for  withholding  proper  doses  of  pain  medication, 
even  if  providing  effective  analgesia  nms  an  in- 
creased risk  of  earlier  death.  And  there  is  much 
more  that  we  can  do— most  of  it  a  matter  of 
human  relations,  not  of  technological  devices— 
to  support  the  morale  and  dignity  of  people  faced 
with  incurable  or  fatal  illness. t  But  to  cross  the 
line  and  accept  active  euthanasia,  mercy  killing, 
"aid-in-dying,"  death  from  doctor's  healing  hand, 
"dignified  autoeuthanasia,"  and  "self-deliver- 
ance"— that  way  lies  madness. 

At  the  very  least,  we  must  now  open  our  eyes 
to  the  situation  before  us.  We  must  not  allow 
ourselves  to  be  gulled  by  euphemisms  and  by 
falsely  calming  images  like  "final  exit."  We  must 
not  accept  Humphry's  shallow  notion  that  "dig- 
nity" can  be  delivered  by  a  hypodermic  needle 
filled  with  lethal  medicine.  We  must  not  forget 
the  cost-containers  and  the  eugenicists  who  stand 
ready  in  the  wings  to  exploit  the  "choice"  for 
death,  to  make  sure  that  the  burdensome  and 
incurable  take  advantage  of  the  deadly  option." 


•  S«  my  essa>.  "N'ciiher  For  Love  Nor  Money:  Why  Dociors 
Musi  .Vol  Kill.  '  Public  hitrresi.  U'iiiicr  1989. 

t  See  my  essav.  "Deaih  Uiih  Digniiy  i-  ihe  Sanciily  of  Life." 
CoMME^T^R^.  March  1990 

*•  There  is  noi  a  word  in  this  book  about  the  current 
economic  crisis  in  health  care  and  the  pressures  that  already 
throw  people  with  chronic  illness  prematurely  out  of  the 
hospital.  The  partisans  of  "right  to  die"  and  the  partisans  of 
"cm  the  costs."  stranee  bedfellows.  :ire  incubating  a  deadlv 
ouiconie  lor  the  vuliuTiible.  the  rIderU.  and  the  powetless. 
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And,  above  all,  we  must  not  fall  for  the  calm  and 
matter-of-fact  talk  of  "rational  suicide." 

Calmness  and  coolness  are,  by  themselves,  no 
proof  of  rationality.  Neither  is  deliberate  plan- 
ning, or  the  stockpiling  of  "magic  pills."  All 
human  conduct  is  motivated— by  desire  or  fear  or 
some  other  appetite  or  emotion;  thought  alone 
moves  nothing.  However  much  Humphry  talks  of 
rationality — "It  was  not  done  out  of  cowardice  or 
escapism  but  from  long-held  rational  beliefs"; 
"Very,  very  few  physicians  will  prescribe  a  lethal 
dose  for  a  fit  person.  The  stigma  of  being  asso- 
ciated with  a  possible  emotional  suicide  (as  dis- 
tinct from  a  rational  suicide)  is  too  risky";  etc. — 
the  truth  is  that  passions,  sentiments,  desires  drive 
our  every  action.  In  the  case  of  those  explicitly 
addressed  by  this  book,  the  dominant  motives — 
the  true  movers  of  the  soul— will  be  fear,  resig- 
nation, and  despair,  or,  in  other  words,  the  desire 
to  escape.  It  is  surely  not  pure  reason  that  finds 
life  unbearable. 

Let's  get  serious  about  "rationality"  and  reason. 
Do  we  know  what  we  are  talking  about  when  we 
claim  that  someone  can  rationally  choose  non- 
being  or  nothingness?  How  can  poor  reason  even 
contemplate  nothingness,  much  less  accurately 
calculate  its  merits  as  compared  with  continued 
existence?  What  we  have  in  so-called  rational 
suicide  is  a  mere  rationality  of  means,  rationality 
of  technique,  but  utter  no/i-rationality  regarding 
the  end  and  its  putative  goodness.  An  act  of 
"rational  suicide"  may  be  psychologically  under- 
standable and  (even,  in  some  cases)  morally  par- 
donable, but  it  is  utterly  ufireasonable. 

Humphry  and  others  contend  that  it  is  religious 
dogma  alone,  not  human  reason,  which  regards 
suicide  as  unethical.  But  this  is  patent  nonsense. 
Immanuel  Kant,  whose  claim  to  rationality  is 
second  to  none,  regarded  the  will  to  suicide  as 
inherently  self-contradictory,  and  thus,  precisely, 
irrational: 

It  seems  absurd  that  a  man  can  injure  himself 
{volenti  non  jit  injuria  [Injury  cannot  happen 
to  one  who  is  willing]).  The  Stoic  therefore 
considered  it  a  prerogative  of  his  personality  as 
a  wise  man  to  walk  out  of  this  life  with  an 
undisturbed  mind  whenever  he  liked  (as  out  of 
a  smoke-filled  room),  not  because  he  w3s  afflict- 
ed by  actual  or  anticipated  ills,  but  simply 
because  he  could  make  use  of  nothing  more  in 
this  life.  And  yet  this  very  courage,  this  strength 
of  mind — of  not  fearing  death  and  of  knowing 
of  something  which  man  can  prize  more  highly 
than  his  life— ought  to  have  been  an  ever  so 


much  greater  motive  for  him  not  to  destroy 
himself  a  being  having  such  authoritative  su- 
periority over  the  strongest  sensible  incentives; 
consequently,  it  ought  to  have  been  a  motive 
for  him  not  to  deprive  himself  of  life. 

Man  cannot  deprive  himself  of  his  person- 
hood  so  long  as  one  speaks  of  duties,  thus  so 
long  as  he  lives.  That  man  ought  to  have  the 
authorization  to  withdraw  himself  from  all  ob- 
ligation, i.e.,  to  be  free  to  act  as  if  no  author- 
ization at  all  were  required  for  this  withdrawal, 
involves  a  contradiction.  To  destroy  the  subject 
of  morality  in  his  own  person  is  tantamount 
to  obliterating  from  the  world,  as  far  as  he  can, 
the  very  existence  of  morality  itself;  but  morality 
is,  nevertheless,  an  end  in  itself.  Accordingly, 
to  dispose  of  oneself  as  a  mere  means  to  some 
end  of  one's  own  liking  is  to  degrade  the  hu- 
manity in  one's  person  (homo  noumenon). 
which,  after  all,  was  entrusted  to  man  {homo 
phaenomenon)  to  preserve. 

So-called  "rational  suicide"  is  finally  a  sophism 
Those  who  preach  it  and  abet  it  are  teachers  o 
evil. 


M' 


roDERN  rationalism,  whose  leadin. 
branch  is  modern  natural  scienc 
and  whose  purest  fruit  is  medical  technology,  ha 
certainly  made  human  life  less  poor,  brutish,  an 
short.  Yet  because,  being  morally  neutral,  it  kno\\ 
only  the  means,  never  the  end,  it  has  left  us  lo- 
at  sea  without  a  compass.  Worst  of  all,  blinde 
by  pride  in  our  technique,  we  do  not  even  suspei 
that  we  are  lost,  that  we  have  become,  as  Churchi 
put  it,  "the  sport  and  presently  the  victim  of  tidt 
and  currents,  whirlpools  and  tornadoes  ami 
which  [we  are]  far  more  helpless  than  [we  havt 
been  for  a  long  time."  We  do  not  yet  understan 
that  the  project  for  the  master>'  of  nature  and  th 
conquest  of  death  leads  only  to  dehumanizatio: 
that  any  attempt  to  gain  the  tree  of  life  by  meai 
of  the  tree  of  knowledge  leads  inevitably  also  r 
the  hemlock;  and  that  the  utter  rationalization  ■ 
life  under  the  banner  of  the  will  tragically  pr 
duces  a  world  in  which  we  all  get  to  become  seni 
and  in  which  our  loved  ones  get  to  do  us  in. 

The  taboos  against  homicide,  suicide,  and  e 
thanasia — like  those  against  incest,  adultery,  ai 
fornication,  central  insights  of  the  receding  w: 
dom  from  a  more  sensible  age — are  today  we. 
and  increasingly  defenseless  against  the  rising  ti 
of  gentle  dehumanization.  Yet  they  are  all  th 
stands  between  us  and  the  flood.  Everyone  w! 
cares  truly  for  human  dignity  and  decency— th 
is,  everyone  who  would  be  truly  rational — mi 
now  come  to  their  defense,  before  it  is  too  late. 
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''i  will  give 
no  deaduy  drug" 

Whv  doctors 
must  not  kill. 

BY  LEora   R.   Kass,  MD,  Washiisicston,  DC 


Is  THE  PROFESSION  OF  MEDI- 
CINE ETHICALLY  NEUTRAL? 
If  so,  WHENCE  SHALL  WE 
DERIVE  THE  MORAL  NORMS  OR 
PRINCIPLES  TO  GOVERN  ITS 
PRACTICES?  If  not,  HOW  ARE 
THE  NORMS  OF  PROFESSIONAL 
CONDUCT  RELATED  TO  THE  REST 
OF  NA^HAT  MAKES  MEDICINE  A 
PROFESSION? 
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Editor's  note:  The  following  article  was  presented  as 

the  American  College  of  Surgeons  Lecture  on  Ethics 

and  Philosophy,  which  was  inaugurated  on  October 

23.  1991,  in  Chicago.  IL.  A  slightly  different  version 

of  this  article  was  previously  published  as  "Neither 

For  Love  Nor  Money:  Why  Doctors  \fusl  Not  Kill."  in 

The  Public  Interest.  Winter,  1989. 


These  difTicult  questions,  now  much  dis- 
cussed, are  in  fact  very  old,  indeed  as 
old  as  the  beginnings  of  Western  medi- 
cine. According  to  an  ancient  Greek  myth,  the 
goddess  Athena  procured  two  powerful  drugs  in 
the  form  of  blood  taken  from  the  Gorgon  Medusa, 
the  blood  drawn  from  her  left  side  providing  pro- 
tection against  death,  that  from  her  right  side  a 
deadly  poison.  According  to  one  version  of  the 
myth,  Athena  gave  Asklepios,  the  revered 
founder  of  medicine,  vials  of  both  drugs;  accord- 
ing to  the  other  version,  she  gave  him  only  the 
life-preserving  drug,  reserving  the  power  of  de- 
struction for  herself.  There  is  force  in  both  ac- 
counts: the  first  attests  to  the  moral  neutrality  of 
medical  means,  and  of  technical  power  generally; 
the  second  shows  that  wisdom  would  constitute 
medicine  an  unqualifiedly  benevolent — that  is, 
intrinsically  ethical — art. 

Today,  we  doubt  that  medicine  is  an  intrinsi- 
cally ethical  activity,  but  we  are  quite  certain 
that  it  can  both  help  and  harm.  In  fact,  today, 
help  and  harm  flow  from  the  same  vial.  The  same 
respirator  that  brings  a  man  back  from  the  edge 
of  the  grave  also  senselessly  prolongs  the  life  of 
nn  irreversibly  comatose  young  woman.  The 
Hnmc  morphine  that  reverses  the  respiratory  dis- 
troMS  of  pulmonary  edema  can,  in  higher  doses, 
arrest  respiration  altogether.  Whether  they  want 
to  or  not,  doctors  are  able  to  kill — quickly,  effi- 
ciently, surely.  And  what  is  more,  it  seems  that 
they  may  soon  be  licensed  and  encouraged  to  do 
so. 
Last  year  in  Holland,  some  5,000-10,000  pa- 


tients were  intentionally  put  to  death  by  their 
physicians,  while  authorities  charged  with  en- 
forcing the  law  against  homicide  agreed  not  to 
enforce  it.  Not  satisfied  with  such  hypocrisy,  and 
eager  to  immunize  physicians  against  possible 
prosecution,  American  advocates  of  active  eutha- 
nasia are  seeking  legislative  changes  in  several 
states  that  would  legalize  so-called  mercy  killing 
by  physicians.  And  American  medicine  shows  in- 
creasing signs  that  it  may  be  willing  to  partici- 
pate. Four  years  ago  the  editor  of  the  Journal  of 
the  American  Medical  Association  published  an 
outrageous  (and  perhaps  fictitious)  case  of  mercy 
killing,  precisely  to  stir  professional  and  public 
discussion  of  direct  medical  killing — perhaps, 
some  then  said,  as  a  trial  balloon. '  Since  then,  we 
have  had  Dr.  Kevorkian's  suicide-machine  and 
Dr.  Quill's  published  account  of  suicide-assis- 
tance, the  latter  especially  drawing  considerable 
medical  support.  So-called  active  euthanasia 
practiced  by  physicians  seems  to  be  an  idea 
whose  time  has  come.  But,  in  my  view,  it  is  a  bad 
idea  whose  time  must  not  come — not  now,  not 
ever.  This  article  is,  in  part,  an  effort  to  support 
this  conclusion.  But  it  is  also  an  attempt  to  ex- 
plore the  ethical  character  of  the  medical  profes- 
sion, using  the  question  of  killing  by  doctors  as  a 
probe.  Accordingly,  I  will  be  considering  these 
interrelated  questions:  What  are  the  norms  that 
all  physicians,  as  physicians,  should  af  ee  to  ob- 
serve, whatever  their  personal  opinions.'  What  is 
the  basis  of  such  a  medical  ethic?  What  does  it 
say — and  what  should  we  think — about  doctors 
intentionally  killing? 
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Contemporary  ethical 
approaches 

The  question  about  physicians  killing  is  a  spe- 
cial case  of  this  general  question:  May  or  ought 
one  kill  people  who  ask  to  be  killed?  Among  those 
who  answer  this  general  question  in  the  affirma- 
tive, two  reasons  are  usually  given.  First  is  the 
reason  ot  freedom  or  autonomy.  Each  person  has 
a  right  to  control  his  or  her  body  and  his  or  her 
life,  including  the  end  of  it.  On  this  view,  physi- 
cians (or  others)  are  bound  to  acquiesce  in  de- 
mands not  only  for  termination  of  treatment  but 
also  for  intentional  killing  through  poison,  be- 
cause the  right  to  choose — freedom — must  be  re- 
spected, even  more  than  life  itself,  and  even 
when  the  physician  would  never  recommend  or 
concur  in  the  choices  made.  Physicians,  as  keep- 
ers of  the  vials  of  life  and  death,  are  morally 
bound  actively  to  dispatch  the  embodied  person, 
out  of  deference  to  autonomous  personal  choice. 

The  second  reason  for  killing  the  patient  who 
asks  for  death  has  little  to  do  with  choice.  In- 
stead, death  is  to  be  directly  and  swiftly  given 
because  the  patient's  life  is  deemed  no  longer 
worth  living,  according  to  some  substantive  or 
"objective"  measure.  Unusually  great  pain  or  a 
terminal  condition  or  an  irreversible  coma  or  ad- 
vanced senility  or  extreme  degradation  is  the 
disqualifying  quality  of  life  that  pleads — choice 
or  no  choice — for  merciful  termination.  It  is  not 
his  or  her  autonomy  but  rather  the  miserable 
and  pitiable  condition  of  the  body  or  mind  that 
justifies  doing  the  patient  in.  Absent  such  sub- 
stantial degradations,  requests  for  assisted  death 
would  not  be  honored.  Here  the  body  itself  of- 
fends and  must  be  plucked  out,  from  compassion 
or  mercy,  to  be  sure.  Not  the  autonomous  will  of 
the  patient,  but  the  doctor's  benevolent  and  com- 
passionate love  for  suffering  humanity  justifies 
the  humane  act  of  mercy  killing. 

As  I  have  indicated,  these  two  reasons  ad- 
vanced to  justify  the  killing  of  patients  corre- 


spond to  the  two  approaches  to  medical  ethics 
most  prominent  in  the  field  today:  the  school  of 
autonomy  and  the  school  of  general  benevolence 
and  compassion  (or  love).  Despite  their  differ- 
ences, they  are  united  in  their  opposition  to  the 
belief  that  medicine  is  intrinsically  a  moral  pro- 
fession, with  its  own  immanent  principles  and 
standards  of  conduct  that  set  limits  on  what  phy- 
sicians may  properly  do.  Each  seeks  to  remedy 
the  ethical  defect  of  a  profession  seen  to  be  in 
itself  amoral,  technically  competent  but  morally 
neutral. 

For  the  first  ethical  school,  morally  neutral 
technique  is  morally  used  only  when  it  is  used 
according  to  the  wishes  of  the  patient  as  client  or 
consumer.  The  model  of  the  doctor-patient  rela- 
tionship is  one  of  contract:  the  physician — a 
highly  competent  hired  syringe,  as  it  were — sells 
his  or  her  services  on  demand,  restrained  only  by 
the  law.  Here's  the  deal:  for  the  patient,  auton- 
omy and  service;  for  the  doctor,  money,  graced  by 
the  pleasure  of  giving  the  patient  what  he  wants. 
If  a  patient  wants  to  fix  her  nose  or  change  his 
gender,  determine  the  sex  of  unborn  children,  or 
take  euphoriant  drugs  just  for  kicks,  the  physi- 
cian can  and  will  go  to  work — provided  that  the 
price  is  right.* 

For  the  second  ethical  school,  morally  neutral 
technique  is  morally  used  only  when  it  is  used 
under  the  guidance  of  general  benevolence  or 
loving  charity.  Not  the  will  of  the  patient,  but  the 
humane  and  compassionate  motive  of  the  physi- 
cian— not  as  physician  but  as  human  being — 
makes  the  doctor's  actions  ethical.  Here,  too, 
there  can  be  strange  requests  and  stranger 
deeds,  but  if  they  are  done  from  love,  nothing  can 
be  wrong — again,  providing  the  law  is  silent.  All 
acts — including  killing  the  patient — done  lov- 
ingly are  licit,  even  praiseworthy.  Good  and  hu- 
mane intentions  can  sanctify  any  deed. 

In  my  opinion,  each  of  these  approaches  should 
be  rejected  as  a  basis  for  medical  ethics.  For  one 
thing,  neither  can  make  sense  of  some  specific 


*0f  course,  any  physician  with  personal  scruples  against  one 
or  another  of  these  practices  may  "write"  the  relevant  exclu- 
sions into  the  service  contract  he  or  she  offers  the  customers. 
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duties  and  restraints  long  thought  absolutely  in- 
violate under  the  traditional  medical  ethic — for 
example,  the  proscription  against  having  sex 
with  patients.  Must  we  now  say  that  sex  with 
patients  is  permissible  if  the  patient  wants  it  and 
the  price  is  right,  or,  alternatively,  if  the  doctor  is 
gentle  and  loving  and  has  a  good  bedside  man- 
ner? Or  do  we  glimpse  in  this  absolute  prohibi- 
tion a  deeper  understanding  of  the  medical  voca- 
tion, which  the  prohibition  both  embodies  and 
protects?  Indeed,  as  I  will  now  try  to  show,  using 
the  taboo  against  doctors  killing  patients,  the 
medical  profession  has  its  own  intrinsic  ethic, 
which  a  physician  true  to  his  calling  will  not 
violate,  either  for  love  or  for  money. 


II. 

profession: 
Intrinsically  ethical 

Let  me  propose  a  different  way  of  thinking 
about  medicine  as  a  profession.  Consider  medi- 
cine not  as  a  mixed  marriage  between  its  own 
value-neutral  technique  and  some  extrinsic 
moral  principles,  but  as  an  inherently  ethical 
activity,  in  which  technique  and  conduct  are  both 
ordered  in  relation  to  an  overarching  good,  the 
naturally  given  end  of  health.  This  once  tradi- 
tional view  of  medicine  I  have  defended  at 
length.''  Here  I  will  present  the  conclusions  with- 
out the  arguments.  It  will  suffice,  for  present 
purposes,  if  I  can  render  this  view  plausible. 

A  profession,  as  etymology  suggests,  is  an  ac- 
tivity or  occupation  to  which  its  practitioner  pub- 
licly professes — that  is,  confesses — his  devotion. 
Learning  may,  of  course,  be  required  of,  and  pres- 
tige may,  of  cour  ;,  be  granted  to,  the  profes- 
sional, but  it  is  the  profession's  goal  that  calls, 
that  learning  serves,  and  that  prestige  honors. 
Each  of  the  ways  of  life  to  which  the  various 
profcssionni.s  profess  their  devotion  must  be  a 


way  of  life  worthy  of  such  devotion — and  so  they 
all  are.  The  teacher  devotes  himself  to  assisting 
the  learning  of  the  young,  looking  up  to  truth 
and  wisdom;  the  lawyer  (or  the  judge)  devotes 
himself  to  rectifying  injustice  for  his  client  (or  for 
the  parties  before  the  court),  looking  up  to  what 
is  lawful  and  right;  the  clergyman  devotes  him- 
self to  tending  the  souls  of  his  parishioners,  look- 
ing up  to  the  sacred  and  the  divine;  and  the 
physician  devotes  himself  to  healing  the  sick, 
looking  up  to  health  and  wholeness. 

Being  a  professional  is  thus  more  than  being  a 
technician.  It  is  rooted  in  our  moral  nature;  it  is 
a  matter  not  only  of  the  mind  and  hand  but  also 
of  the  heart,  not  only  of  intellect  and  skill  but 
also  of  character.  For  it  is  only  as  a  being  willing 
and  able  to  devote  himself  to  others  and  to  serve 
some  high  good  that  a  person  makes  a  public 
profession  of  his  way  of  life. 

The  good  to  which  the  medical  profession  is 
devoted  is  health,  a  naturally  given  although 
precarious  standard  or  norm,  characterized  by 
"wholeness"  and  "well-working,"  toward  which 
the  living  body  moves  on  its  own.  Even  the  mod- 
ern physician,  despite  his  great  technological 
prowess,  is  but  an  assistant  to  natural  powers  of 
self-healing.  But  health,  though  a  goal  tacitly 
sought  and  explicitly  desired,  is  difficult  to  attain 
and  preserve.  It  can  be  ours  only  provisionally 
and  temporarily,  for  we  are  finite  and  frail.  Med- 
icine thus  finds  itself  in  between:  the  physician  is 
called  to  serve  the  high  and  universal  goal  of 
health  while  also  ministering  to  the  needs  and 
relieving  the  sufferings  of  the  frail  and  particular 
patient.  Moreover,  the  physician  must  respond 
not  only  to  illness  but  also  to  its  meaning  for  each 
individual,  who,  in  addition  to  his  symptoms, 
may  suffer  from  self-concern — and  often  fear  and 
shame — about  weakness  and  vulnerability, 
neediness  and  dependence,  loss  of  self-esteem, 
and  the  fragility  of  all  that  matters  to  him.  Thus, 
the  inner  meaning  of  the  art  of  medicine  is  de- 
rived from  the  pursuit  of  health  and  the  care  for 
the  ill  and  suffering,  guided  by  the  self-conscious 
awareness,  shared  (even  if  only  tacitly)  by  phy- 
scian  and  patient  alike,  of  the  delicate  and  dia- 
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Icctical  tension  between  wholeness  and  neces- 
sary decay. 

When  the  activity  of  heahng  the  sick  is  thus 
understood,  we  can  discern  certain  virtues  requi- 
site for  practicing  medicine — among  them,  mod- 
eration and  self-restraint,  gravity,  patience, 
sympathy,  discretion,  and  prudence.  We  can  also 
discern  specific  positive  duties,  addressed  mainly 
to  the  patient's  vulnerability  and  self-concern — 
including  the  demands  for  truthfulness,  patient 
instruction,  and  encouragement.  And,  arguably, 
we  can  infer  the  importance  of  certain  negative 
duties,  formulable  as  absolute  and  unexception- 
able rules.  Among  these,  I  submit,  is  this  rule: 
Doctors  must  not  kill.  The  rest  of  this  article 
attempts  to  defend  this  rule  and  to  show  its  re- 
lation to  the  medical  ethic,  itself  understood  as 
growing  out  of  the  inner  meaning  of  the  medical 
vocation. 

I  confine  my  discussion  solely  to  the  question  of 
direct,  intentional  killing  of  patients  by  physi- 
cians— so-called  mercy  killing.  Though  I  confess 
myself  opposed  to  such  killing  even  by  nonphy- 
sicians,^  I  am  not  arguing  here  against  euthana- 
sia per  se.  More  importantly,  I  am  not  arguing 
against  the  cessation  of  medical  treatment  when 
such  treatment  merely  prolongs  painful  or  de- 
graded dying,  nor  do  I  oppose  the  use  of  certain 
measures  to  relieve  suffering  that  have,  as  an 
unavoidable  consequence,  an  increjised  risk  of 
death.  Doctors  may  and  must  allow  to  die,  even  if 
they  must  not  intentionally  kill. 


III. 

Bad  consequences 

Although  the  bulk  of  my  argument  will  turn 
on  my  understanding  of  the  special  meaning  of 
professing  the  art  of  healing,  I  begin  with  a  more 
familiar  mode  of  ethical  analysis:  assessing 
needs  and  benefits  versus  dangers  and  harms. 
Still  the  best  discussion  of  this  topic  is  a  now- 
classic  essay  by  Yale  Kamisar,  written  more 
than  30  years  ago.''  Kamisar  makes  vivid  the 


diCTiculties  in  assuring  that  the  choice  for  death 
will  be  freely  made  and  adequately  informed,  the 
problems  of  physician  error  and  abuse,  the  trou- 
bles for  human  relationships  within  families  and 
between  doctors  and  patients,  the  difficulty  of 
preserving  the  boundary  between  voluntary  and 
involuntary  euthanasia,  and  the  risks  to  the 
whole  social  order  from  weakening  the  absolute 
prohibition  against  taking  innocent  life.  These 
considerations  are,  in  my  view,  alone  sufficient  to 
rebut  any  attempt  to  weaken  the  taboo  against 
medical  killing;  their  relative  importance  for  de- 
termining public  policy  far  exceeds  their  relative 
importance  in  this  essay.  But  here  they  serve 
also  to  point  us  to  more  profound  reasons  why 
doctors  must  not  kill. 

There  is  no  question  that  fortune  deals  many 
people  a  very  bad  hand,  not  least  at  the  end  of 
life.  All  of  us,  I  am  sure,  know  or  have  known 
individuals  whose  last  weeks,  months,  or  even 
years  were  racked  with  pain  and  discomfort,  de- 
graded by  dependency  or  loss  of  self-control,  or 
who  lived  in  such  reduced  humanity  that  it  cast 
a  deep  shadow  over  their  entire  lives,  especially 
as  remembered  by  the  survivors.  .-Ml  who  love 
them  would  wish  to  spare  them  such  an  end,  and 
there  is  no  doubt  that  an  earlier  death  could  do  it. 
Against  such  a  clear  benefit,  attested  to  by  many 
a  poignant  and  heartrending  true  story,  it  is  dif- 
ficult to  argue,  especially  when  the  arguments 
are  necessarily  general  and  seemingly  abstract 
Still,  in  the  aggregate,  the  adverse  conse- 
quences— including  real  suffering — of  being  gov- 
erned solely  by  mercy  and  compassion  may  far 
outweigh  the  aggregate  benefits  of  relieving  ag- 
onal or  terminal  distress. 

The  first  difficulty  emerges  when  we  try  to 
gauge  the  so-called  need  or  demand  for  medically 
assisted  killing.  This  question,  to  be  sure,  is  in 
part  empirical.  But  evidence  can  be  gathered 
only  if  the  relevant  categories  of  "euthanizable" 
people  are  clearly  defined.  Such  definition  is  no- 
toriously hard  to  accomplis'  —and  it  is  not  al- 
ways honestly  attempted.  On  careful  inspection, 
we  discover  that  if  the  category  is  precisely  de- 
fined, the  need  for  mercy  killing  seems  greatly 
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exaggerated,  and  if  the  category  is  loosely  de- 
fined, the  poisoners  will  be  working  overtime. 

The  category  always  mentioned  first  to  justify 
mercy  killing  is  the  group  of  persons  suffering 
from  incurable  and  fatal  illnesses,  with  intract- 
able pain  and  with  little  time  left  to  live  but  still 
fully  aware,  who  freely  request  a  release  from 
their  distress — for  example,  people  rapidly  dying 
from  disseminated  cancer  with  bony  metastases, 
unresponsive  to  chemotherapy.  But  as  experts  in 
pain  control  tell  us,  the  number  of  such  people 
with  truly  untreatable  pain  is  in  fact  rather  low. 
Adequate  analgesia  is  apparently  possible  in  the 
vast  majority  of  cases,  provided  that  the  physi- 
cian and  patient  are  willing  to  use  strong  enough 
medicines  in  adequate  doses  and  with  proper 
timing.* 

But,  it  will  be  pointed  out,  full  analgesia  in- 
duces drowsiness  and  blunts  or  distorts  aware- 
ness. How  can  that  be  a  desired  outcome  of  treat- 
ment? Fair  enough.  But  then  the  rationale  for 
requesting  death  begins  to  shift  from  relieving 
experienced  suffering  to  ending  a  life  no  longer 
valued  by  its  bearer  or,  let  us  be  frank,  by  the 
onlookers.  If  this  becomes  a  sufficient  basis  to 
warrant  mercy  killing,  the  category  of  euthaniz- 
able  people  cannot  be  limited  to  individuals  with 
incurable  or  fatal  painful  illnesses  with  little 
time  to  live.  Now  persons  in  all  sorts  of  greatly 
reduced  conditions — from  persistent  vegetative 
state  to  quadriplegia,  from  severe  depression  to 
the  condition  that  now  most  horrifies,  Alz- 
heimer's disease — might  have  equal  claim  to 
have  their  suffering  mercifully  halted.  The  trou- 
ble, of  course,  is  that  most  of  these  people  can  no 
longer  request  for  themselves  the  dose  of  poison. 
Moreover,  it  will  be  difficult — if  not  impossi- 
ble— to  develop  the  requisite  calculus  of  degra- 
dation or  to  define  the  threshold  necessary  for 
ending  life. 

In  view  of  the  obvious  difficulty  in  describing 
precisely  and  "objectively"  what  categories  and 


*The  inexplicable  failure  of  many  physicians  to  provide  the 
proper  and  available  relief  of  pain  is  surely  part  of  the  reason 
why  some  people  now  insist  that  physicians  (instead)  should 
give  them  death. 


degrees  of  pain,  suffering,  or  bodily  or  mental 
impairment  could  justify  mercy  killing,  advo- 
cates repair  (at  least  for  the  time  being)  to  the 
principle  of  volition:  the  request  for  assistance  in 
death  is  to  be  honored  because  it  is  freely  made 
by  the  one  whose  life  it  is,  and  who,  for  one 
reason  or  another,  cannot  commit  suicide  alone. 
But  this  too  is  fraught  with  difficulty:  How  free  or 
informed  is  a  choice  made  under  debilitated  con- 
ditions? Can  consent  long  in  advance  be  suffi- 
ciently informed  about  all  the  particular  circum- 
stances that  it  is  meant  prospectively  to  cover? 
And,  in  any  case,  are  not  such  choices  easily  and 
subtly  manipulated,  especially  in  the  vulnera- 
ble? Kamisar  is  very  perceptive  on  this  subject: 

Is  this  the  kind  of  choice.  .  .  that  we  want  to  offer 
a  gravely  ill  person?  Will  we  not  sweep  up,  in  the 
process,  some  who  are  not  really  tired  of  life,  but 
think  others  are  tired  of  them;  some  who  do  not 
really  want  to  die,  but  who  feel  that  they  should 
not  live  on,  because  to  do  so  when  there  looms 
the  legal  alternative  of  euthanasia  is  to  do  a 
selfish  or  cowardly  act?  Will  not  some  feel  an 
obligation  to  have  themselves  'eliminated'  in  or- 
der that  funds  allocated  for  their  terminal  care 
might  be  better  used  by  their  families  or,  finan- 
cial worries  aside,  in  order  to  relieve  their  fam- 
ilies of  the  emotional  strain  involved?'* 

Even  were  these  problems  soluble,  the  insis- 
tence on  voluntariness  as  the  justifying  principle 
cannot  be  sustained.  The  enactment  of  a  law — 
like  the  proposed  Washington  initiative — 
legalizing  mercy  killing  on  voluntary  request 
will  certainly  be  challenged  in  the  courts  under 
the  equal  protection  clause  of  the  Fourteenth 
Amendment.  The  law,  after  all,  will  not  legalize 
assistance  to  suicides  in  general,  but  only  mercy 
killing.  The  change  will  almost  certainly  occur 
not  as  an  exception  to  the  criminal  law  proscrib- 
ing homicide,  but  as  a  new  "treatment  option,"  as 
part  of  a  right  to  "a  humane  and  dignified  death." 
Why,  it  will  be  argued,  should  the  comatose  or 
the  demented  be  denied  such  a  right  or  such  a 
"treatment"  just  because  they  cannot  claim  it  for 
themselves?  This  line  of  reasoning  has  already 
been  the  route  by  which  substituted  judgment 


M.AHCll  l:«li  Al'S  DULLKTIN 


396 


and  proxy  consent  have  been  allowed  by  the 
courts  in  termination  of  treatment  cases.  When 
proxies  give  their  consent,  they  will  do  so  on  the 
basis  not  of  autonomy  but  of  a  substantive  judg- 
ment— namely,  that  for  these  or  those  reasons, 
the  life  in  question  is  not  worth  living. 

Precisely  because  most  of  the  cases  that  are 
candidates  for  mercy  killing  are  of  this  sort,  the 
line  between  voluntary  and  involuntary  eutha- 
nasia cannot  hold,  and  will  be  effaced  by  the 
intermediate  case  of  the  mentally  impaired  or 
comatose  who  are  declared  no  longer  willing  to 
live  because  someone  else  wills  that  result  for 
them.  In  fact,  the  more  honest  advocates  of  eu- 
thanasia openly  admit  that  it  is  these  non- 
voluntary cases  which  they  especially  hope  to 
dispatch,  and  that  their  plea  for  voluntary  eutha- 
nasia is  just  a  first  step.  It  is  easy  to  see  the  trains 
of  abuses  that  are  likely  to  follow  the  most  inno- 
cent cases,  especially  because  the  innocent  cases 
cannot  be  precisely  and  neatly  defined  away  from 
the  rest.* 

Abuses  aside,  legalized  mercy  killing  by  doc- 
tors will  almost  certainly  damage  the  doctor- 
patient  relationship.  The  patient's  trust  in  the 


'This  is  no  mere  scare-mongering  Recent  reports  on  the 
practice  of  euthanasia  in  Holland  provide  ample  proof.  In  a 
study  of  300  physicians,  published  in  19H9,  Professor  F.C.B. 
van  Wijmen  (a  supporter  of  euthanasiai  found  that  more  than 
40  percent  admitted  to  having  performed  ini-oluntary  eutha- 
nasia at  least  once,  and  more  than  10  percent  five  times  or 
more. 

The  Dutch  Government's  Report  (September  19911,  despite 
its  reassuring  conclusions,  provides  even  more  alarming 
data:  in  addition  to  2,300  cases  iper  yean  of  voluntary  eutha- 
nasia and  400  cases  of  physician-assisted  suicide,  there  were 
over  1,000  cases  of  active  involuntary  euthanasia,  without 
the  patients'  knowledge  or  consent,  including  over  100  cases 
in  which  the  patients  were  mentally  competent.  In  addition, 
of  8,100  cases  in  which  overdoses  of  morphine  were  given 
with  the  intent  to  terminate  life.  61  percent  were  without 
patient  knowledge  or  consent.  "Low  quality  of  life."  "the 
family  couldn't  take  it  any  more,"  and  "little  hope  of  improve- 
ment" were  reasons  that  physicians  gave  fur  killing  patients 
without  request. 

Kinall>  an  excellent  book.  Regulating  Death:  Euthanasia 
and  the  Ca^e  of  the  Netherlands,  by  Carlos  Gomez,  MD,  shows 
how  the  Dutch  practice  departs  extensively  from  the  guide- 
lines set  down  by  the  Dutch  Medical  Society,  and  makes  clear 
why  the  practice  of  euthanasia  is,  necessarily,  virtually  un- 
regulable 


doctor's  whole-hearted  devotion  to  the  patient's 
best  interests  will  be  hard  to  sustain  once  doctors 
are  licensed  to  kill.  Imagine  the  scene:  you  are 
old,  poor,  in  failing  health,  and  alone  in  the 
world;  you  are  brought  to  the  city  hospital  with 
fractured  ribs  and  pneumonia.  The  nurse  or  in- 
tern enters  late  at  night  with  a  syringe  full  of 
yellow  stuff  for  your  intravenous  drip.  How 
soundly  will  you  sleep?  It  will  not  matter  that 
your  doctor  has  never  yet  put  anyone  to  death; 
that  he  is  legally  entitled  to  do  so  will  make  a 
world  of  difference. 

And  it  will  make  a  world  of  psychic  difference 
too  for  conscientious  physicians.  How  easily  will 
they  be  able  to  care  whole-heartedly  for  patients 
when  it  is  always  possible  to  think  of  killing 
them  as  a  "therapeutic  option"?  Shall  it  be  pen- 
icillin and  a  respirator  one  more  time,  or,  per- 
haps, this  time  just  an  overdose  of  morphine? 
Physicians  get  tired  of  treating  patients  who  are 
hard  to  cure,  who  resist  their  best  efforts,  who  are 
on  their  way  down — "gorks,"  "gomers,"  and  "veg- 
etables" are  only  some  of  the  less  than  affection- 
ate names  they  receive  from  the  house  officers. 
Won't  it  be  tempting  to  think  that  death  is  the 
best  "treatment"  for  the  little  old  lady  "dumped" 
again  on  the  emergency  room  by  the  nearby 
nursing  home? 

Even  the  most  humane  and  conscientious  phy- 
sician psychologically  needs  protection  against 
himself  and  his  weaknesses,  if  he  is  to  care  fully 
for  those  who  entrust  themselves  to  him.  A  phy- 
sician-friend who  worked  many  years  in  a  hos- 
pice caring  for  dying  patients  explained  it  to  me 
most  convincingly:  "Only  because  I  knew  that  I 
could  not  and  would  not  kill  my  patients  was  I 
able  to  enter  most  fully  and  intimately  into  car- 
ing for  them  as  they  lay  dying."  The  psychologi- 
cal burden  of  the  license  to  kill  (not  to  speak  of 
the  brutalization  of  the  physician-killers)  could 
very  well  be  an  intolerably  high  price  to  pay  for 
physician-assisted  euthanasia. 

The  point,  however,  is  not  merely  psychologi- 
cal: it  is  also  moral  and  essential.  My  friend's 
horror  at  the  thought  that  he  might  be  tempted 
to  kill  his  patients,  were  he  not  enjoined  from 
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doing  so,  embodies  a  deep  understanding  of  the 
medical  ethic  and  its  intrinsic  limits.  We  move 
from  assessing  consequences  to  looking  at  medi- 
cine itself 


IV. 

Medicine's 
outer  limits 

Every  activity  can  be  distinguished,  more  or 
less  easily,  from  other  activities.  Sometimes  the 
boundaries  are  indistinct:  it  is  not  always  easy, 
especially  today,  to  distinguish  some  music  from 
noise  or  art  from  smut  or  some  teaching  from 
indoctrination.  Medicine  and  healing  are  no  dif- 
ferent; it  is  sometimes  hard  to  determine  the 
boundaries,  both  with  regard  to  ends  and  means. 
Is  all  cosmetic  surgery  healing?  Are  placebos — or 
food  and  water — drugs? 

There  is,  of  course,  a  temptation  to  finesse 
these  questions  of  definition  or  to  deny  the  exist- 
ence of  boundaries  altogether:  medicine  is  what- 
ever doctors  do,  and  doctors  do  whatever  doctors 
can.  Technique  and  power  alone  define  the  art. 
Put  this  way,  we  see  the  need  for  limits:  Tech- 
nique and  power  are  ethically  neutral,  notori- 
ously so,  usable  for  both  good  and  ill.  The  need 
for  finding  or  setting  limits  to  the  use  of  powers  is 
especially  important  when  the  powers  are  dan- 
gerous: it  matters  more  that  we  know  the  proper 
limits  on  the  use  of  medical  power — or  military 
power — than,  say,  the  proper  limits  on  the  use  of 
paint  brush  or  violin. 

The  beginning  of  ethics  regarding  the  use  of 
power  generally  lies  in  nay-saying.  The  wise  set- 
ting of  limits  on  the  use  of  power  is  based  on 
discerning  the  excesses  to  which  the  power,  un- 
restrained, is  prone.  Applied  to  the  professions, 
this  principle  would  establish  strict  outer  bound- 
aries— indeed,  inviolable  taboos — against  those 
"occupational  hazards"  to  which  each  profession 
is  especially  prone.  Within  these  outer  limits,  no 
fixed  rules  of  conduct  apply;  instead,  prudence — 
the  wise  judgment  of  the  man-on-the-spot — finds 


and  adopts  the  best  course  of  action  in  the  light  of 
the  circumstances.  But  the  outer  limits  them- 
selves are  fixed,  firm,  and  nonnegotiable. 

What  are  those  limits  for  medicine?  At  least 
three  are  set  forth  in  the  venerable  Hippocratic 
Oath:  no  breach  of  confidentiality,  no  sexual  re- 
lations with  patients,  and  no  dispensing  of 
deadly  drugs.*  These  unqualified,  self-imposed 
restrictions  are  readily  understood  in  terms  of 
the  temptations  to  which  the  physician  is  most 
vulnerable,  temptations  in  each  case  regarding 
an  area  of  vulnerability  and  exposure  that  the 
practice  of  medicine  requires  of  patients.  Pa- 
tients necessarily  divulge  and  reveal  private  and 
intimate  details  of  their  personal  lives;  patients 
necessarily  expose  their  naked  bodies  to  the  phy- 
sician's objectifying  gaze  and  investigating 
hands;  patients  necessarily  expose  and  entrust 
the  care  of  their  very  lives  to  the  physician's 
skill,  technique,  and  judgment.  The  exposure  is, 
in  all  cases,  one-sided  and  asymmetric:  the  doctor 
does  not  reveal  his  intimacies,  display  his  naked- 
ness, offer  up  his  embodied  life  to  the  patient. 
Mindful  of  the  meaning  of  such  nonmutual  expo- 
sure, the  physician  voluntarily  sets  limits  on  his 
own  conduct,  pledging  not  to  take  advantage  of 
or  to  violate  the  patient's  intimacies,  naked  sex- 
uality, or  life  itself. 

The  prohibition  against  killing  patients,  the 
first  negative  promise  of  self-restraint  sworn  to 
in  the  Hippocratic  Oath,  stands  as  medicine's 
first  and  most-abiding  taboo:  "I  will  neither  give 
a  deadly  drug  to  anybody  if  asked  for  it,  nor  will 
I  make  a  suggestion  to  this  effect.  .  .  In  purity 
and  holiness  I  will  guard  my  life  and  my  art."  In 
forswearing  the  giving  of  poison,  the  physician 
recognizes  and  restrains  a  god-like  power  he 
wields  over  patients,  mindful  that  his  drugs  can 
both  cure  and  kill.  But  in  forswearing  the  giving 
of  poison,  when  asked  for  it,  the  Hippocratic  phy- 
sician rejects  the  view  that  the  patient's  choice 
for  death  ;an  make  killing  him,  or  assisting  his 


•See.  in  Reference  #2,  my  essay  on  the  Hippocratic  Oath, 
especially  pages  232-240.  See  also  the  chapter,  "Professing 
Ethically:  The  Place  of  Ethics  in  Defining  Medicine."  espe- 
cially pages  217-223. 
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suicide,  right.  For  the  physician,  at  least,  human 
life  in  living  bodies  commands  respect  and  rev- 
erence, by  its  very  nature.  As  its  respectability 
does  not  depend  upon  human  agreement  or  pa- 
tient consent,  revocation  of  one's  consent  to  live 
does  not  deprive  one's  living  body  of  respectabil- 
ity. The  deepest  ethical  principle  restraining  the 
physician's  power  is  not  the  autonomy  or  freedom 
of  the  patient;  neither  is  it  his  own  compassion  or 
good  intention.  Rather,  it  is  the  dignity  and  mys- 
terious power  of  human  life  itself,  and,  therefore, 
also  what  the  Oath  calls  the  purity  and  holiness 
of  the  life  and  art  to  which  he  has  sworn  devotion. 
A  person  can  choose  to  be  a  physician,  but  he  can- 
not simply  choose  what  physicianship  means. 


The  central  core 

The  central  meaning  of  physicianship  derives 
not  from  medicine's  powers  but  from  its  goal,  not 
from  its  means  but  from  its  end:  to  benefit  the 
sick  by  the  activity  of  healing.  The  physician  as 
physician  serves  only  the  sick.  He  does  not  serve 
the  relatives  or  the  hospital  or  the  national  debt 
inflated  due  to  Medicare  costs.  Thus  he  will  never 
sacrifice  the  well-being  of  the  sick  to  the  conve- 
nience or  pocketbook  or  feelings  of  the  relatives 
or  society.  Moreover,  the  physician  serves  the 
sick  not  because  they  have  rights  or  wants  or 
claims,  but  because  they  are  sick.  The  healer 
works  with  and  for  those  who  need  to  be  healed, 
in  order  to  help  make  them  whole. 

Despite  enormous  changes  in  medical  tech- 
nique and  institutional  practice,  despite  enor- 
mous changes  in  nosology  and  therapeutics,  the 
center  of  medicine  has  not  changed:  it  is  as  true 
today  as  it  was  in  the  days  of  Hippocrates  that 
the  ill  desire  to  be  whole;  that  wholeness  means 
a  certain  well-working  of  the  en'vened  body  and 
its  unimpaired  powers  to  sense,  think,  feel,  de- 
sire, move,  and  maintain  itself;  and  that  the  re- 
lationship between  the  healer  and  the  ill  is  con- 
stituted, essentially  even  if  only  tacitly,  around 


the  desire  of  both  to  promote  the  wholeness  of  the 
one  who  is  ailing. 

The  wholeness  and  well-working  of  a  human 
being  is,  of  course,  a  rather  complicated  matter, 
much  more  so  than  for  our  animal  friends  and 
relations.  Health  and  fitness  seem  to  mean  dif- 
ferent things  to  dififerent  people,  or  even  to  the 
same  person  at  different  times  of  life.  Yet  not 
everything  is  relative  and  contextual;  beneath 
the  variable  and  cultural  lies  the  constant  and 
organic,  the  well-regulated,  properly  balanced, 
and  fully  empowered  human  being.  Indeed,  only 
the  existence  of  this  natural  and  universal  sub- 
ject makes  possible  the  study  of  medicine. 

But  human  wholeness  goes  beyond  the  kind  of 
somatic  wholeness  abstractly  and  reductively 
studied  by  the  modern  medical  sciences.  Whether 
or  not  doctors  are  sufficiently  prepared  by  their 
training  to  recognize  it,  those  who  seek  medical 
help  in  search  of  wholeness  are  not  to  themselves 
just  bodies  or  organic  machines.  Each  person  in- 
tuitively knows  himself  to  be  a  center  of  thoughts 
and  desires,  deeds  and  speeches,  loves  and  hates, 
pleasures  and  pains,  but  a  center  whose  work- 
ings are  none  other  than  the  workings  of  his 
enlivened  and  mindful  body.  The  patient  pre- 
sents himself  to  the  physician,  tacitly  to  be  sure, 
as  a  psychophysical  unity,  as  a  one,  not  just  a 
body,  but  also  not  just  as  a  separate  disembodied 
person  that  simply  has  or  owns  a  body.  The  per- 
son and  the  body  are  self-identical.  True,  sick- 
ness may  be  experienced  largely  as  belonging  to 
the  body  as  something  other;  but  the  healing  one 
wants  is  the  wholeness  of  one's  entire  embodied 
being.  Not  the  wholeness  of  soma,  not  the  whole- 
ness ot psyche,  but  the  wholeness  oi anthropos  as 
a  (puzzling)  concretion  of  soma -psyche  is  the  ben- 
efit sought  by  the  sick.  This  human  wholeness  is 
what  medicine  is  finally  all  about. 

Can  wholeness  and  healing,  thus  understood, 
ever  be  compatible  with  intentionally  killing  the 
patient?  Can  one  benefit  the  patient  as  a  whole 
by  making  him  dead?  There  is,  of  course,  a  logi- 
cal difficulty:  how  can  any  good  exist  for  a  being 
that  is  not?  "Better  off  dead"  is  logical  non- 
sense—  unless,  of  course,  death  is  not  death  in- 
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deed  but  instead  a  gateway  to  a  new  and  better 
life  beyond.  But  the  error  is  more  than  logical:  in 
fact,  to  intend  and  to  act  for  someone's  good  re- 
quires their  continued  existence  to  receive  the 
benefit. 

To  be  sure,  certain  attempts  to  benefit  may  in 
fact  turn  out,  unintentionally,  to  be  lethal.  Giv- 
ing adequate  morphine  to  control  pain  might  in- 
duce respiratory  depression  leading  to  death.  But 
the  intent  to  relieve  the  pain  of  the  living  pre- 
supposes that  the  living  still  live  to  be  relieved. 
This  must  be  the  starting  point  in  discussing  all 
medical  benefits:  no  benefit  without  a  benefi- 
ciary. 

Against  this  view,  someone  will  surely  bring 
forth  the  hard  cases:  patients  so  ill-served  by 
their  bodies  that  they  can  no  longer  bear  to  live, 
bodies  riddled  with  cancer  and  racked  with  pain, 
against  which  their  "owners"  protest  in  horror 
and  from  which  they  insist  on  being  released. 
Cannot  the  person  "in  the  body"  speak  up  against 
the  rest,  and  request  death  for  "personal"  rea- 
sons? 

However  sympathetically  we  listen  to  such  re- 
quests, we  must  see  them  as  incoherent.  Such 
person-body  dualism  cannot  be  sustained.  "Per- 
sonhood"  is  manifest  on  earth  only  in  living  bod- 
ies; our  highest  mental  functions  are  held  up  by, 
and  are  inseparable  from,  lowly  metabolism,  res- 
piration, circulation,  excretion.  There  may  be 
blood  without  consciousness,  but  there  is  never 
consciousness  without  blood.  Thus,  one  who  calls 
for  death  in  the  service  of  personhood  is  like  a 
tree  seeking  to  cut  its  roots  for  the  sake  of  grow- 
ing its  highest  fruit.  No  physician,  devoted  to  the 
benefit  of  the  sick,  can  serve  the  patient  as  per- 
son by  denying  and  thwarting  his  personal  em- 
bodiment. The  boundary  condition,  "no  deadly 
drugs,"  flows  directly  from  the  center,  "make 
whole." 

To  say  it  plainly,  to  bring  nothingness  is 
incompatible  with  serving  wholeness:  one  can- 
not heal,  or  comfort,  by  making  nil.  The  healer 
cannot  annihilate  if  he  is  truly  to  be  a  healer. 
The  physician-euthanizer  is  a  deadly  self- 
contradiction. 


VI. 


When  medicine  fails 

But  we  must  acknowledge  a  difficulty.  The  cen- 
tral goal  of  medicine — health  -is,  in  each  case,  a 
perishable  good:  inevitably,  patients  get  irre- 
versibly sick,  patients  degenerate,  patients  die. 
Healing  the  sick  is  in  principl3  a  project  that 
must  at  some  point  fail.  And  Ksre  is  where  all  the 
trouble  begins:  How  does  one  'isal  with  "medical 
failure"?  What  does  one  seek  when  restoration  of 
wholeness — or  "much"  wholeness — is  by  and 
large  out  of  the  question? 

Contrary  to  the  propagaud.)  of  the  euthanasia 
movement,  there  is,  in  fact,  much  that  can  be 
done.  Indeed,  by  recognizing  finitude  yet  know- 
ing that  we  will  not  kill,  v/e  ore  empowered  to 
focus  on  easing  and  enhancing  the  lives  of  those 
who  are  dying.  First  of  all,  medicine  can  follow 
the  lead  of  the  hospice  movement  and,  abandon- 
ing decades  of  shameful  mismanagement,  pro- 
vide truly  adequate  (and  now  r.echnicall;^  feasi- 
ble) relief  of  pain  and  d':comfort.  ^cond, 
physicians  (and  patients  and  families)  can  con- 
tinue to  learn  how  to  withhold  or  withdraw  those 
technical  interventions  that  are,  in  truth,  merely 
burdensome  or  degrading  mt^lical  additions  to 
the  unhappy  end  of  a  life — incK'ding,  frequently, 
hospitalization  itself  Ceasinp  treating  and  al- 
lowing death  to  occur  when  (and  if)  it  will  seem 
to  be  quite  compatible  with  ^ho  respect  life  itself 
commands  for  itself  For  life  can  be  revered  not 
only  in  its  preservation,  but  pIso  in  the  manner 
in  which  we  allow  a  given  life  to  reach  its  termi- 
nus. To  repeat:  doctors  may  nnd  must  allow  to 
die,  even  if  they  must  not  intentionally  kill. 

Ceasing  medical  intervention,  allowing  nature 
to  take  its  course,  differs  fundamentally  from 
mercy  killing.  For  one  thing,  death  does  not  nec- 
essarily follow  the  discontinuance  of  treatment. 
Karen  Ann  Quinlan  lived  roughly  10  years  after 
the  court  allowed  the  "life-sustain,  ig"  respirator 
to  be  removed.  Not  the  physician,  but  the  under- 
lying fatal  illness  becomes  the  true  cause  of 
death.  More  important  morally,  in  ceasing  treat- 
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ment  the  physician  need  not  intend  the  death  of 
the  patient,  even  when  the  death  follows  as  a 
result  of  his  oniission.  His  intention  should  be  to 
avoid  useless  and  degrading  medical  additions  to 
the  already  sad  end  of  a  life.  In  contrast,  in  ac- 
tive, direct  mercy  killing  the  physician  must, 
necessarily  and  indubitably,  intend  primarily 
that  the  patient  be  made  dead.  And  he  must 
knowingly  and  indubitably  cast  himself  in  the 
role  of  the  agent  of  death.  This  remains  true  even 
if  he  is  merely  an  assistant  in  suicide.  A  physi- 
cian who  provides  the  pills  or  lets  the  patient 
plunge  the  syringe  after  he  leaves  the  room  is 
morally  no  dififerent  from  one  who  does  the  deed 
himself.  "I  will  neither  give  a  deadly  drug  to 
anybody  if  asked  for  it,  nor  will  1  make  a  sugges- 
tion to  this  effect." 


VII. 

Being  humane 

and  being  human 

Once  we  refuse  the  technical  fix,  physicians 
and  the  rest  of  us  can  also  rise  to  the  occasion:  we 
can  learn  to  act  humanly  in  the  presence  of  fin- 
itude.  Far  more  than  adequate  morphine  and  the 
removal  of  burdensome  chemotherapy,  the  dying 
need  our  presence  and  our  encouragement.  Dy- 
ing people  are  all  too  easily  reduced  ahead  of 
time  to  "thinghood"  by  those  who  cannot  bear  to 
deal  with  the  suffering  or  disability  of  those  they 
love.  Withdrawal  of  contact,  affection,  and  care  is 
the  greatest  single  cause  of  the  dehumanization 
of  dying.  Not  the  alleged  humaneness  of  an  elixir 
of  death,  but  the  humanness  of  connected  living- 
while-dying  is  what  medicine,  and  the  rest  of  us, 
most  owes  the  dying.  The  treatment  of  choice  is 
company  and  care. 

The  euthanasia  movement  would  have  us  be- 
lieve that  the  physician's  refusal  to  assist  in  sui- 
cide or  perform  euthanasia  constitutes  an  affront 
to  human  dignity.  Yet  one  of  their  favorite  argu- 


ments seems  to  me  rather  to  prove  the  reverse. 
Why,  it  is  argued,  do  we  put  animals  out  of  their 
misery  but  insist  on  compelling  fellow  human 
beings  to  suffer  to  the  bitter  end?  Why,  if  it  is  not 
a  contradiction  for  the  veterinarian,  does  the 
medical  ethic  absolutely  rule  out  mercy  killing? 
Is  this  not  simply  inhumane? 

Perhaps  inhumane,  but  not  thereby  inhuman. 
On  the  contrary,  it  is  precisely  because  animals 
are  not  human  that  we  must  treat  them  (merely) 
humanely.  We  put  dumb  animals  to  sleep  be- 
cause they  do  not  know  that  they  are  dying,  be- 
cause they  can  make  nothing  of  their  misery  or 
mortality,  and,  therefore,  because  they  cannot 
live  deliberately  (humanly)  in  the  face  of  their 
own  suffering  or  dying.  They  cannot  live  out  a 
fitting  end.  Compassion  for  their  weakness  and 
dumbness  is  our  only  appropriate  emotion,  and 
given  our  responsibility  for  their  care  and  well- 
being,  we  do  the  only  humane  thing  we  can. 

But  when  a  conscious  human  being  asks  us  for 
death,  by  that  very  action  he  displays  the  pres- 
ence of  something  that  precludes  our  regarding 
him  as  a  dumb  animal.  Humanity  is  owed  hu- 
manity, not  humaneness.  Humanity  is  owed  the 
bolstering  of  the  human,  even  or  especially  in  its 
dying  moments,  in  resistance  to  the  temptation 
to  ignore  its  presence  in  the  sight  of  suffering. 

What  humanity  needs  most  in  the  face  of  evils 
is  courage,  the  ability  to  stand  against  fear  and 
pain  and  thoughts  of  nothingness.  The  deaths  we 
most  admire  are  those  of  people  who,  knowing 
that  they  are  dying,  face  the  fact  frontally  and 
act  accordingly:  they  set  their  affairs  in  order, 
they  arrange  what  could  be  final  meetings  with 
their  loved  ones,  and  yet,  with  strength  of  soul 
and  a  small  reservoir  of  hope,  they  continue  to 
live  and  work  and  love  as  much  as  they  can  for  as 
long  as  they  can.  Because  such  conclusions  of  life 
require  courage,  they  call  for  our  encourage- 
ment, and  for  the  many  small  speeches  and  deeds 
that  shore  up  the  human  spirit  against  despair 
a  id  defeat. 

Many  doctors  are  in  fact  rather  poor  at  this 
sort  of  encouragement.  They  tend  to  regard  every 
dying  or  incurable  patient  as  a  failure,  as  if  an 
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earlier  diagnosis  or  a  more  vigorous  intervention 
might  have  avoided  what  is,  in  truth,  an  inevi- 
table collapse.  The  enormous  successes  of  medi- 
cine these  past  50  years  have  made  both  doctors 
and  laymen  less  prepared  than  ever  to  accept  the 
fact  of  finitude.  Physicians  today  are  not  likely  to 
be  agents  of  encouragement  once  their  technique 
begins  to  fail. 

It  is,  of  course,  partly  for  these  reasons  that 
doctors  will  be  pressed  to  kill — and  many  of  them 
will,  alas,  be  willing.  Having  adopted  a  largely 
technical  approach  to  healing,  having  medical- 
ized  so  much  of  the  end  of  life,  doctors  are  being 
asked,  often  with  thinly  veiled  anger,  to  provide 
a  technical  final  solution  for  the  evil  of  human 
finitude  and  for  their  own  technical  failure:  If 
you  cannot  cure  me,  kill  me.  The  last  gasp  of 
autonomy  or  cry  for  dignity  is  asserted  against  a 
medicalization  and  institutionalization  of  the 
end  of  life  that  robs  the  old  and  the  incurable  of 
most  of  their  autonomy  and  dignity:  intubated 
and  electrified,  with  bizarre  mechanical  compan- 
ions, once  proud  and  independent  people  find 
themselves  cast  in  the  roles  of  passive,  obedient, 
highly  disciplined  children.  People  who  care  for 
autonomy  and  dignity  should  try  to  reverse  this 
dehumanization  of  the  last  stages  of  life,  instead 
of  giving  dehumanization  its  final  triumph  by 
welcoming  the  desperate  goodbye-to-all-that  con- 
tained in  one  final  plea  for  poison. 

The  present  crisis  that  leads  some  to  press  for 
active  euthanasia  is  really  an  opportunity  to 
learn  the  limits  of  the  medicalization  of  life  and 
death  and  to  recover  an  appreciation  of  living 
with  and  against  mortality.  It  is  an  opportunity 
for  physicians  to  recover  an  understanding  that 
there  remains  a  residual  human  wholeness,  how- 
ever precarious,  that  can  be  cared  for  even  in  the 
face  of  incurable  and  terminal  illness.  Should 
doctors  cave  in,  should  doctors  become  technical 
dispensers  of  death,  they  will  not  only  be  aban- 
doning their  oosts,  their  patients,  and  their  duty 
to  care;  they  .vill  set  the  worst  sort  of  example  for 
the  community  at  large — teaching  technicism 
and  so-called  humaneness  where  encouragement 
and  humanity  are  both  required  and  sorely  lack- 


ing. On  the  other  hand,  should  physicians  hold 
fast,  should  doctors  learn  that  f.nitude  is  no  dis- 
grace and  that  human  wholeness  can  be  cared  for 
to  the  very  end,  medicine  may  serve  not  only  the 
good  of  its  patients,  but  alsc,  by  example,  the 
failing  moral  health  of  modern  times.  101 
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I  t  has  been  fashionable  for 

•  some  lime  now  and  in  many 

[  aspects  of  American  public 

J  life  for  people  to  demand 


what  the\'  want  or  need  as  a  matter  of 
rights.  During  the  past  few  decades 
we  have  heard  claims  of  a  right  to 
health  or  health  care,  a  right  to  edu- 
cation or  emplo\Tnent.  a  right  to 
pri\ac\'  (embracing  also  a  right  to 
abort  or  to  enjoy  pornography,  or  to 
commit  suicide  or  sodomy),  a  right 
to  clean  air.  a  right  to  dance  naked, 
a  right  to  be  born,  and  a  right  not  to 
have  been  bom.  Most  recently  we 
have  been  presented  with  the  ulti- 
mate new  rights  claim,  a  "right  to 
die." 

This  claim  has  surfaced  in  the  con- 
text of  changed  circumstances  and 
burgeoning  concerns  regarding  the 
end  of  life.  Thanks  in  part  to  the 
power  of  medicine  to  preserve  and 
prolong  life,  manv  of  us  are  fated  to 
end  our  once-flourishing  lives  in  vears 
of  debilitv.  dependence,  and  disgrace. 
Thanks  to  the  respirator  and  other 
powerful  technologies  that  can.  all  by 
themselves,  hold  comatose  and  other 
severely  debilitated  patients  on  this 
side  of  the  line  bet^veen  life  and 
death,  manv  who  would  be  dead  are 
alive  onh'  because  of  sustained  me- 
chanical intervention.  Of  the  2.2  mil- 
lion annual  deaths  in  the  United 
States.  80  percent  occur  in  health  care 
facilities:  in  roughly  1.5  million  of 
these  cases,  death  is  preceded  by 
some  e.xplicit  decision  about  stopping 
or  not  starting  medical  treatment. 
Thus,  death  in  America  is  not  only 
medically  managed,  but  its  timing  is 
also  increasingly  subject  to  deliberate 
choice.  It  is  from  this  backgroimd  that 
the  claims*bf  a  right  to  die  emerge. 

I  do  not  think  that  the  language 
and  approach  of  rights  are  well  suited 
either  to  sound  personal  decision- 
making or  to  sensible  public  policy  in 
this  very  difficult  and  troubling  mat- 
ter. In  most  of  the  heartrending  end- 
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Is  There  a  Right  to  Die? 

by  Leon  R.  Kass 


To  speak  of  rights  in  the  very  troubling  matter  of  medicallv 
managed  death  is  ill  suited  both  to  sound  personal  deci- 
sionmaking and  to  sensible  public  policy.  There  is  no  firm 
philosophical  or  legal  argument  for  a  "right  to  die." 


of-life  situations,  it  is  hard  enough  for 
practical  wisdom  to  ay  to  figure  out 
what  is  morally  right  and  humanly 
good,  without  having  to  contend  wth 
intransigent  and  absolute  demands 
of  a  legal  or  moral  right  to  die.  And, 
on  both  philosophical  and  legal 
grounds,  I  am  inclined  to  believe  that 
there  can  be  no  such  thing  as  a  ng/U 
to  die — that  the  notion  is  groundless 
and  perhaps  even  logically  incoher- 
ent Even  its  proponents  usually  put 
"right  to  die"  in  quotation  marks,  ac- 
knowledging that  it  is  at  best  a  mis- 
nomer. 

Nevertheless,  v/e  cannot  simply  dis- 
miss this  claim,  for  it  raises  important 
and  interesting  practical  and  philo- 
sophical questions.  Practicsdly,  a  right 
to  die  is  increasingly  asserted  and 
gaining  popular  strength;  increas- 
ingly, we  see  it  in  print  without  the 
quotation  marks.  The  former  Eutha- 
nasia Society  of  America,  shedding 
the  Nazi-tainted  and  easily  criticized 
"E"  word,  changed  its  name  to  the 
more  politically  correct  Society  for 
the  Right  to  Die  before  becoming 
Choice  In  Dying.  End-of-life  cases 
coming  before  the  courts,  nearly  al- 
wav's  making  their  arguments  in  terms 
of  rights,  have  gztined  support  for 
some  sort  of  "right  to  die."  The  one 
case  to  be  decided  by  a  conservative 
Supreme  Court,  the  Cruzan  case,  has 
advanced  the  cause,  as  I  will  show. 

The  voter  initiatives  to  legalize 
ph)'$ici?n-assisted  suicide  and  eutha- 
nasia ii.  Washington  and  California 
were  narrowly  defeated,  in  part  be- 


cause they  were  badlv  drafted  laws; 
yet  the  proponents  of  such  practices 
seem  to  be  winning  the  larger  social 
battle  over  principle.  According  to 
several  public  opinion  polls,  most 
Americans  now  believe  that  "if  life  is 
miserable,  one  has  the  right  to  get 
out,  actively  and  with  help  if  neces- 
sary." Though  the  burden  of  philo- 
sophical proof  for  establishing  ne^v 
rights  (especially  one  as  bizarre  as  a 
"right  to  die")  should  alwav's  fall  on 
the  proponents,  the  social  burden  of 
proof  has  shifted  to  those  who  would 
oppose  the  voluntary  choice  of  death 
through  assisted  suicide.  Thiis  it  has 
become  politically  necessary — and  at 
the  same  time  exceedingly  difficult — 
to  make  principled  arguments  about 
why  doctors  must  not  kill,  about  whv 
euthanasia  is  not  the  proper  human 
response  to  human  finitude,  and 
about  why  there  is  no  right  to  die, 
natural  or  constitutional.  TTiis  is  not  a 
merely  academic  matter  our  society's 
willingness  and  ability  to  protect 
vulnerable  life  hang  in  the  balance. 

An  examination  of  "right  to  die"  is 
even  more  interesting  philosophi- 
cally. It  reveals  the  dangen  and  the 
limits  of  the  liberal — that  is,  rights- 
based — political  philosophy  and  juris- 
prudence to  which  we  Americans  are 
wedded.  As  the  ultimate  new  right, 
grrounded  neither  in  nature  nor  m 
reason,  it  demonstrates  the  nihilistic 
implication  of  a  ne^v  ("postliberal") 
doctrine  of  rights,  rooted  in  the  self- 
creating  will.  And  as  liberal  society's 
response  to  the  bittersweet  victories 
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of  the  medical  project  to  conquer 
death,  it  re\'eak  in  pure  form  the 
tragic  meaning  of  the  entire  modem 
project,  both  scientific  and  political. 

The  claim  of  a  right  to  die  is  made 
only  in  Western  liberal  societies — not 
siirpnsingly,  for  onh'  in  Western  lib- 
eral societies  do  human  beings  look 
first  to  the  rights  of  individusds.  Also, 
only  here  do  we  find  the  high-tech 
medicine  capable  of  keeping  people 
from  dxing  when  the\'  might  wish.  Yet 
the  claim  of  a  right  to  die  is  also  a 
profoundly  strange  claim,  especially 
in  a  liberal  societ\-  founded  on  the 
primac\'  of  the  right  to  life.  We  Amer- 
icans hold  as  a  self-e\ident  truth  that 
governments  exist  to  secure  inalien- 
able rights,  first  of  all.  to  self-preserva- 
tion; now  we  arc  being  encouraged  to 
use  government  to  secure  a  putative 
right  of  self-destruction.  A  "right  to 
die"  is  surelv  strange  and  imprece- 
dented,  and  hardly  innocent  Accord- 
ingly, we  need  to  consider  carefully 
v%'hat  it  could  possiblv  mean,  why  it  is 
being  asserted,  and  whether  it  reallv 
exists — that  is.  whether  it  can  be  given 
a  principled  grounding  or  defense. 

Afiig/iaoDie 

Though  the  major  ambiguity  con- 
cerns the  substance  of  the  right — 
nameU.  to  die — *ve  begin  by  remind- 
ing ourselves  of  what  it  means,  in 
general,  to  sav  that  someone  has  a 
right  to  something.  I  depart  for  now 
from  the  original  notion  of  natural 
rights,  and  indeed  abstract  altogether 
from  the  question  of  the  source  of 
rights.  I  foais  instead  on  our  contem- 
porary usage,  for  it  is  onlv  in  contem- 
porarv  usage  that  this  current  claim 
of  a  right  to  die  can  be  understood. 

A  right,  whether  legal  or  moral,  is 
not  identical  to  a  need  or  a  desire  or 
an  interest  or  a  capacit\'.  I  mav  have 
both  a  need  and  a  desire  for  and  also 
an  interest  in,  the  possessions  of 
another,  and  the  capacitv  or  power  to 
take  them  bv  force  or  stealth — yet  I 
can  hardly  be  said  to  have  a  right  to 
them.  \  right,  to  begin  with,  is  a  spe- 
cies of  libert\-.  Thomas  Hobbes.  the 
first  teacher  of  rights,  held  a  right  to 
be  a  blamdess  libertw  Not  everything 
we  are  free  to  do.  morally  or  legalh-. 
do  we  have  a  right  to  do;  I  may  be  at 
libert\  :o  wear  offensive  perfumes  or 
to  sass  my  parents  or  to  engage  in 


unnatural  sex.  but  it  does  not  follow 
that  I  have  a  right  to  do  so.  Even  the 
decriminalization  of  a  once-forbid- 
den act  does  not  yet  establish  a  legal 
right,  not  even  if  I  can  give  reasons 
for  doing  it.  Thus,  the  freedom  to  take 
my  life — "I  have  inclination,  means, 
reasons,  oppormnit)',  and  you  cannot 
stop  me,  and  it  is  not  against  the 
law" — does  not  suffice  to  establish 
the  righl  to  take  my  life.  A  true  right 
would  be  at  least  a  blameless  or  per- 
mitted liberty,  at  best  a  praise^vo^thy 
or  even  rightful  libert)-,  to  do  or  not 
to  do,  without  anyone  else's  interfer- 
ence or  opposition. 

Historically,  the  likelihood  of  out- 
side interference  and  opposition  wzs 
in  fact  the  necessary  condition  for  the 
assertion  of  rights.  Rights  were  and 
are,  to  begin  with,  political  creatures, 
the  first  principles  of  liberal  p>olitics. 
The  rhetoric  of  claiming  rights,  which 
are  in  principle  alwavs  absolute  and 
unconditional,  performs  an  impor- 
tant fimction  of  defense,  but  only  be- 
cause the  sphere  of  life  in  which  they 
are  asserted  is  limited.  Rights  are 
asserted  to  protect,  by  deeming  them 
blameless  or  rightful,  certain  liberties 
that  others  are  deniing  or  threaten- 
ing lo  curtail.  Rights  are  claimed  to 
defend  the  safet\'  and  dignity  of  the 
indindual  against  the  dominion  of 
tsTant,  king,  or  prelate,  and  against 
those  high-minded  moralizers  and 
zealous  meddlers  who  seek  to  save 
man's  soul  or  to  preserve  his  honor  at 
the  cost  of  his  life  and  libertv. 

To  these  more  classical,  negative 
rights  against  interference  \vith  our 
liberties,  modem  thought  has  sought 
to  add  certain  so-called  welfare 
rights — rights  that  entitle  us  to  certain 
opportimiries  or  goods  to  which,  it  is 
argued,  we  have  a  rightful  claim  on 
others,  usually  government,  to  pro- 
side.  The  rhetoric  of  welfare  rights 
extends  the  power  of  absolute  and 
unqualified  claims  beyond  the  goals 
of  defense  against  tyxannv  and  be- 
yond the  limited  sphere  of  en- 
dangered liberties;  for  these  reasons 
their  legitimacy  as  rights  is  often  ques- 
tioned. Yet  even  these  ever-expanding 
lists  of  rights  are  not  unlimited.  I  can- 
not be  said  to  have  a  right  to  be  loved 
by  those  whom  I  hof)e  will  love  me,  or 
a  right  to  become  wise.  There  are 
many  good  things  that  I  may  right- 
fully possess  and  enjoy,  but  to  which 


I  have  no  claim  if  ihev  are  lacking. 
Most  generally,  then,  having  a  right 
means  ha\ing  a  pistified  claim  against 
others  that  thev  act  in  a  fitting  man- 
ner: either  that  they  refrain  from  in- 
terfering or  that  thev  deliver  what  is 
jusdy  owed.  It  goes  without  saving  that 
the  mere  assertion  of  a  claim  or 
demand,  or  the  stipulation  of  a  righi. 
is  insufficient  to  establish  it;  making  a 
claim  and  acluallv  having  a  rightful 
claim  to  make  are  not  identical.  In 
considering  an  alleged  right  to  die,  we 
must  be  careful  to  look  (or  a  jusli/mble 
liberty  or  claim,  and  not  merely  a_ 
desire,  interest,  power,  or  demand. 

Rights  seem  to  entail  obligations: 
one  person's  right,  whether  to  nonin- 
terference or  to  some  entitled  good 
or  service,  necessarily  implies  another 
person's  obligation.  It  will  be  impor- 
tant later  to  consider  what  obligations 
on  others  might  be  entailed  bv  en- 
shrining a  right  to  die. 

A  Right  to  Die 

Taken  literally,  a  right  to  die  would 
denote  merely  a  right  to  the  inevi- 
table; the  certainty  of  death  for  all 
that  lives  is  the  touchstone  of  fated 
inevitability.  UTiy  claim  a  nght  to 
what  is  not  only  unavoidable,  but  is 
even,  generally  speaking,  an  evil?  Is 
death  in  danger  of  losing  its  inevita- 
bility? Are  we  in  danger  of  bodilv 
immortalit)?  Has  death,  for  us,  be- 
come a  good  to  be  claimed  rather 
than  an  evil  to  be  shunned  or  con- 
quered? 

Not  exacdy  and  net  yet,  though 
these  questions  posed  by  the  literal 
reading  of  "nght  to  die"  are  surelv 
germane.  They  hint  at  our  grov\ing 
disenchantment  with  the  biomedical 
project,  which  seeks,  in  principle,  to 
prolong  life  indefinitelv.  It  is  the  al- 
ready available  means  to  sustain  life 
for  prolonged  periods — not  indef- 
initely, but  far  longer  than  is  in  manv 
cases  reasonable  or  desirable — that 
has  made  dsath  so  luitimely  late  as  to 
seem  less  than  inevitable,  that  has 
made  death,  when  it  finallv  does 
occur,  appear  to  be  a  blessing. 

For  we  now  have  medical  "treat- 
ments" (that  is,  interventions)  that  do 
not  treat  (that  is,  cure  or  ameliorate) 
sjjecific  diseases,  but  do  nothing  more 
than  keep  people  alive  by  sil'  lining 
vital  functions.  The  most  notorious 
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such  de\ice  is  the  respirator.  Others 
include  simple  vet  still  artificial  de- 
vices for  supplving  food  and  water  and 
the  kidnev  dialysis  machine  for  re- 
moving wastes.  And.  in  the  future,  we 
shall  have  the  artificial  heart.  These 
devices,  backed  by  aggressive  institu- 
tional policies  favoring  their  use,  are 
capable  of  keeping  people  alive,  even 
.  when  comatose,  often  for  decades. 
The  "right  to  die,"  in  today's  dis- 
course, often  refers  to — and  certainlv 
is  meant  to  embrace — a  right  to  re- 
fuse such  life-sustaining  medical 
treatment. 

But  the  "right  to  die"  usually  em- 
braces also  something  more.  The  am- 
biguity of  the  term  blurs  over  the 
difference  in  content  and  intention 
between  the  already  well-established 
common-law  right  to  refuse  surgerv 
or  other  unwanted  medical  treat- 
ments and  hospitalization  and  the 
newly  alleged  "right  to  die."  The 
former  permits  the  refusal  of  therapv, 
even  a  respirator,  even  if  it  means 
accepting  an  increased  risk  of  death. 
The  latter  permits  the  refusal  of  ther- 
apy, such  as  renal  dialvsis  or  the  feed- 
ing tube,  JO  Mar  death  uill  occur  TTie 
former  seems  more  concerned  \rith 
choosing  how  to  live  while  d)ing;  the 
latter  seems  mainlv  concerned  with  a 
choice  for  death.  In  this  sense  the 
claimed  "right  to  die"  is  not  a  mis- 
nomer. 

Still  less  is  it  a  misnomer  when  we 
consider  that  some  people  who  are 
claiming  it  demand  not  merelv  the 
discontinuance  of  treamient  but  posi- 
tive assistance  in  bringing  about  their 
deaths.  Here  the  nght  to  die  em- 
braces the  (welfare!)  nght  to  a  lethal 
injection  or  an  overdose  of  pills  ad- 
ministered b\'  oneself,  bv  one's  phvsi- 
cian,  or  bv  someone  else.  This  "right 
to  die"  would  better  be  called  a  right 
to  assisted  suicide  or  a  right  to  be 
mercifullv  killed — in  short,  a  right  lo 
become  dead,  bv  assistance  if  necessan'. 
This,  of  course,  looks  a  lot  like  a 
claim  to  a  right  to  commit  suicide, 
which  need  not  have  anv  connection 
to  the  problems  of  dving  or  medical 
technology.  Some  people  in  fact 
argue  that  the  "right  to  die"  through 
euthanasia  or  medically  assisted  sui- 
cide grows  not  from  a  right  to  refiise 
medical  treatment  but  rather  ft-om 
this  putative  right  to  commit  suicide 
(suicide  is  now  decriminalized  in 


most  states) .  There  does  seem  to  be  a 
world  of  moral  difference  between 
submitting  to  death  (when  the  time 
has  come)  and  killing  yourself  (in  or 
out  of  season),  or  bet\veen  permitting 
to  die  and  causing  death.  But  the 
boundary  becomes  fuzzv  \4Tth  the  al- 
leged right  to  refuse  food  and  water. 


This  analysis  of  current  usage 
shows  why  one  might  be  properly 
confused  about  the  meaning  of  the 
term  "right  to  die."  In  public  dis- 
course today  it  merges  all  the  afore- 
menuoned  meanings:  right  to  refuse 
treatment  even  if.  or  so  that,  death 
may  occur;  nght  to  be  killed  or  to 


It  is  certainly  proper  to  understand  the  "right  to  die"  as  a 
right  to  become  or  to  be  made  dead.  b>'  \vhate\er  means. 


artificially  delivered.  Though  few  pro- 
ponents of  a  right  to  die  want  the 
taint  of  a  general  defense  of  suicide 
(which  though  decriminalized  re- 
mains in  bad  odor),  thev  in  fact  pre- 
suppose its  f)ermissibilitv  and  go  well 
bevond  it  Thev  claim  not  only  a  right 
to  attempt  suicide  but  a  right  to 
succeed,  and  this  means,  in  practice, 
a  nght  to  the  deadly  assistance  of  others. 
It  is  thus  certainly  proper  to  under- 
stand the  "right  to  die"  in  its  most 
radical  sense,  namelv.  as  a  right  to 
become  or  to  be  made  dead,  bv 
vshatever  means. 

This  way  of  putting  the  matter  will 
not  sit  well  with  those  who  see  the 
right  to  die  less  as  a  matter  of  life  and 
death,  more  as  a  matter  of  autonomy 
or  dignity.  For  them  the  right  to  die 
means  the  right  to  continue,  despite 
disability,  to  exercise  control  over 
one's  own  destiny.  It  means,  in  one 
formulation,  not  the  nght  to  become 
dead,  but  the  right  to  choose  the 
manner,  the  timing,  and  the  circum- 
stances of  one's  death,  or  the  right 
to  choose  what  one  regards  as  the 
most  humane  or  dignified  way  to 
finish  out  one's  life.  Here  the  right 
to  die  means  either  the  right  to  self- 
command  or  the  right  to  death  with 
dignity — claims  that  would  oblige 
others,  at  a  minimum,  to  stop  inter- 
fering, but  also,  quite  commonly,  to 
"assist  self<ommand"  or  to  "provide 
dignity"  by  participating  in  bringing 
one's  life  to  an  end.  according  to  plan. 
In  the  end.  these  proper  and  high- 
minded  demands  for  autonomy  and 
dignity  turn  out  in  most  cases  to 
embrace  also  a  right  to  become  dea.  . 
with  assistance  if  necessary. 


become  dead:  right  lo  control  one's 
own  dving;  right  to  die  with  dignity; 
right  to  assistance  in  death.  Some  of 
this  confusion  inheres  in  the  term: 
some  of  it  is  deliberately  fostered  bv 
proponents  of  all  these  "rights."  who 
hope  thereby  to  gain  assent  to  the 
more  extreme  claims  by  merging 
them  with  the  more  modest  ones. 
Pardv  for  this  reason,  however,  we  do 
well  to  regard  the  'right  to  die"  at  its 
most  radical — and  I  will  do  so  in  this 
essay — as  a  right  to  become  dead,  bv 
active  means  and  if  necessary  with  the 
assistance  of  others.  In  this  wav  we 
take  senouslv  and  do  justice  to  the 
novelty  and  boldness  of  the  claim,  a 
claim  that  intends  to  go  bevond  both 
the  existing  common-law  right  lo  re- 
fuse unwanted  medical  treatment 
and  the  scxalled  right  to  commit  sui- 
cide all  by  oneself  (The  first  right  is 
indisputable,  the  second,  while  de- 
batable, will  not  be  contested  in  this 
essav.  VXTiai  concerns  us  here  is  those 
aspects  of  the  "right  to  die"  that  go 
beyond  a  right  to  attempt  suicide  and 
a  right  to  refuse  treatment.) 

Having  sought  to  clarifv-  the  mean- 
ing of  "right  to  die."  we  face  next  ihe 
even  greater  confusion  about  who  it  is 
that  allegedly  has  such  a  right  Is  it 
only  those  who  are  "certifiablv"  termi- 
nally ill  and  irreversibly  dying,  with  or 
without  medical  treatment-'  ,\lso 
those  who  are  incurably  ill  and 
severely  incapacitated,  although  def- 
initely not  dying?  Everyone,  mentally 
competent  or  notr  Does  a  senile  per- 
son have  a  "right  to  die"  if  he  is  in- 
capable of  claiming  it  for  himselT- 
Do  I  need  to  be  able  to  claim  and  act 
on  such  a  right  in  order  to  have  it,  or 
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can  proxies  be  designated  to  exercise 
my  right  to  die  on  tnv  behalf?  If  the 
right  to  die  is  essentially  an  expression 
of  my  autonomy,  how  can  anyone  else 
exercise  it  for  me? 

Equally  puzzling  is  the  question. 
Against  whom  or  what  is  a  right  to  die 
being  asserted?  Is  it  a  libern-  right 
mainly  against  those  officious  med- 
dlers xvho  keep  me  from  dying — 
against  those  doctors,  nurses,  hospi- 
tals, right-to-life  groups,  and  district 
attorneys  who  interfere  either  with 
my  abilirv  to  die  (by  machinery  and 
hospitalization)  or  with  niv  abilit\'  to 
gain  help  in  ending  my  life  (bv  crimi- 
nal sanctions  against  assisting  sui- 
cide)? If  it  is  a  right  to  become  dead, 
is  it  not  also  a  welfare  right  claimed 
against  those  who  do  not  yet  assist — a 
right  demanding  also  the  pro\ision  of 
the  poison  that  I  have  permission  to 
take?  (Compare  the  liberty  right  to 
seek  an  abortion  with  the  welfare 
right  to  obtain  one.)  Or  is  it,  at  bot- 
tom, a  demand  asserted  also  against 
nature,  which  has  dealt  me  a  bad  hand 
by  keeping  me  alive,  bevond  mv 
wishes  and  beneath  mv  dignic\'.  and 
alas  without  terminal  illness,  too 
senile  or  enfeebled  to  make  matters 
right? 

The  most  radical  formulations, 
whether  in  the  form  of  "a  right  to 
become  dead"  or  "a  right  to  control 
mv  destiny"  or  "a  right  to  dignit\."  are. 
I  am  convinced,  the  complaint  of 
human  pride  against  what  our  t\Tan- 
nical  tendencies  lead  us  to  experience 
as  "cosmic  injustice,  directed  against 
me. "  Here  the  ill-fated  demand  a  right 
not  to  be  ill-fated;  those  who  want  to 
die.  but  cannot,  claim  a  right  to  die. 
which  becomes,  as  Harvev  Mansfield 
has  put  it.  a  tort  claim  against  nature. 
It  thus  becomes  the  business  of  the 
well-fated  to  correct  nature's  mistreat- 
ment of  the  ill-fated  tri  making  them 
dead.  Thus  would  the  same  act  that 
was  only  yesterda\'  declared  a  crime 
against  humanitv  become  a  man- 
dated act.  not  onlv  of  compassionate 
charity  but  of  compensatory  justice! 

Why  Assert  a  Right  to  Die? 

Before  proceeding  to  the  more 
challenging  question  of  the  existence 
and  ground  of  a  "right  to  die,"  it 
would  be  useful  brieflv  to  cr  isider 
why  such  a  right  is  being  asserted. 


and  bv  whom.  Some  of  the  reasons 
have  already  been  noted  in  passing: 

•  fear  of  prolongation  of  dying  due 
to  medical  intervention:  hence,  a 
right  to  refuse  treatment  or  hospi- 
talization, e\en  if  death  occurs  as  a 
result; 

•  feai  of  living  too  long,  without  fatal 
illness  to  carry  one  off;  hence,  a 
right  to  assisted  suicide; 

•  fear  of  the  degradations  of  seniliR- 
and  dependence;  hence,  a  right  to 
death  with  dignity; 

•  fear  of  loss  of  control;  hence,  a 
right  to  choose  the  time  and  man- 
ner of  one's  death. 

Equallv  important  for  many  people 
is  the  fear  of  becoming  a  burden  to 
others — financial,  psychic,  social.  Few- 
parents,  however  eager  or  willing  they 
might  be  to  stav  alive,  are  pleased  bv 
the  prospect  that  they  might  therebv 
destrov  their  children's  and  grand- 
children's opportunities  for  happi- 
ness. Indeed,  mv  own  greatest  weak- 
ening on  the  subject  of  euthanasia  is 
preciseh  this:  I  would  confess  a  strong 
temptation  to  remove  myself  from 
life  to  spare  my  children  the  anguish 
of  vears  of  attending  my  demented 
self  and  the  horrible  likelihood  that 
ihev  will  come,  hatefullv  to  them- 
selves, to  resent  my  continued  exist- 
ence. Such  reasons  in  favor  of  death 
might  even  lead  me  to  think  I  had  a 
duty  to  die — thev  do  not,  however, 
establish  for  me  anv  right  to  become 
dead. 

But  the  advocates  of  a  "right  to  die" 
are  not  always  so  generous.  On  the 
contrarv.  much  dishonesty  and  mis- 
chief are  afoot.  Manv  people  ha\e 
seen  the  advantage  of  using  the  lan- 
guage of  individual  rights,  implying 
volimtarv  acdon,  to  shift  the  national 
attitudes  regardmg  life  and  death,  to 
prepare  the  wav  for  the  practice  of 
terminaung  "useless"  lives." 

Manv  who  argue  for  a  right  to  die 
mean  for  people  not  merely  to  have  it 
but  to  exercise  it  with  dispatch,  so  as 
to  decrease  the  mounting  socio- 
economic costs  of  caring  for  the  irre- 
versiblv  ill  and  dxing.  In  fact,  most  of 
the  people  now  agitaung  for  a  "right 
to  die"  are  themselves  neither  ill  nor 
dving.  Children  looking  at  parents 
who  are  not  dying  fast  enough, 
hospital  administrators  and  health 
economists  concerned  about  cost- 
cutting  and  waste,  doctors  disgusted 


with  caring  for  incurables,  people 
with  eugenic  or  aesthetic  interests 
who  are  repelled  bv  the  prospect  of  a 
societv  in  which  the  young  and 
vigorous  expend  enormous  energy  to 
keep  alive  the  virtuallv  dead — all 
these  want  to  change  our  hard-won 
ethic  in  favor  of  life. 

But  they  are  either  too  ashamed  or 
too  shrewd  to  state  their  true  inten- 
tions. Much  belter  to  trumpet  a  right 
to  die,  and  encourage  people  to  exer- 
cise it.  These  advocates  understand 
all  too  well  that  the  present  Amen- 
can  climate  requires  one  to  talk  of 
lights  if  one  wishes  to  have  one's  wav 
in  such  moral  matters.  Consider  the 
analogous  use  of  arguments  for  abor- 
tion rights  bv  organizations  which 
hope  therebv  to  get  women — espe- 
cially the  poor,  the  unmarried,  and 
the  nonwhite — to  exercise  their 
"right  to  choose,"  to  do  their  suf)- 
posed  duty  toward  limiting  popula- 
tion growth  and  the  size  of  the  under- 
class. 

This  is  not  to  say  that  all  reasons 
for  promoting  a  "right  to  die"  are 
suspect.  Nor  do  I  mean  to  suggest 
that  it  would  never  be  right  or  good 
for  someone  to  elect  to  die.  But  it 
might  be  dangerous  folly  to  circum- 
vent the  grave  need  for  prudence  in 
these  matters  bv  substituting  the 
confused  yet  absolutized  principle 
of  a  "right  to  die,"  especiallv  given 
the  mixed  motives  and  dangerous 
purposes  of  some  of  its  proponents. 

Truth  to  tell,  public  discourse  about 
moral  matters  in  the  United  States  is 
much  impoverished  by  our  eagerness 
to  transform  questions  of  the  right 
and  the  good  into  questions  about 
individual  rights.  Pardy,  this  is  a  legaa 
of  modern  liberalism,  the  political 
philosoph\'  on  which  the  genius  of  the 
American  republic  mainly  rests.  But  it 
is  augmented  bv  American  self-asser- 
tion and  individualism,  increasinglv 
so  in  an  age  when  family  and  other 
mediating  institutions  are  in  decline 
and  the  naked  individual  is  left  face  to 
face  with  the  bureaucratic  state. 

But  the  language  of  rights  gained  a 
tremendous  boost  from  the  moral  ab- 
solutism of  the  1960s,  with  the  dis- 
covery that  the  nonnegotiable  and 
absolutized  character  of  all  rights 
claims  provides  the  most  durable  bat- 
tering ram  against  the  status  quo. 
Never  mind  that  it  fuels  resentments 
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and  breeds  hatreds,  that  it  ignores  the 
consequences  to  society,  or  that  it 
short<ircuits  a  political  process  that  is 
more  amenable  to  working  out  a 
balanced  view  of  the  common  good. 
Never  mind  all  that  go  to  court  and 
demand  your  rights.  And  the  courts 
have  been  all  too  willing  to  oblige, 
fmding  or  inventing  new  rights  in  the 
process. 

These  sociocultural  changes, 
having  nothing  to  do  with  death  and 
dying,  surely  are  part  of  the  reason 
we  are  now  confronted  with  vocifer- 
ous claims  of  a  right  to  die.  These 
changes  are  also  part  of  the  reason 
why.  despite  its  notorious  difficulties, 
a  right  to  die  is  the  leading  moral 
concept  advanced  to  address  these 
most  complicated  and  delicate 
human  matters  at  the  end  of  life.  Yet 
the  reasons  for  the  assertion,  even  if 
suspect,  do  not  setde  the  question  of 
truth,  to  which,  at  long  last,  we  finallv 
turn.  Let  us  examine  whether  philo- 
sophically or  legally  we  can  truly 
speak  of  a  right  to  die. 

Is  There  a  Right  to  Die? 

Philosophically  speaking,  it  makes 
sense  to  take  our  bearings  from  those 
great  thinkers  of  modernit\  who  are 
the  originators  and  most  thoughtful 
exponents  of  our  rights-based  think- 
ing. They  above  all  are  likely  to  have 
understood  the  purpose,  character, 
grounds,  and  limits  for  the  assertion 
of  rights.  If  a  newlv  asserted  right, 
such  as  the  right  to  die,  cannot  be 
established  on  the  natural  or  rational 
ground  for  rights  offered  by  these 
thinkers,  the  burden  of  proof  must 
fall  on  the  proponents  of  novel 
rights,  to  provide  a  new  yet  equallv 
solid  ground  in  support  of  their  novel 
claims. 

If  we  start  at  the  beginning,  with  the 
great  philosophical  teachers  of  natu- 
ral rights,  the  ver>-  notion  of  a  right  to 
die  would  be  nonsensical.  As  we  learn 
from  Hobbes  and  from  John  Locke, 
all  the  rights  of  man,  given  bv  nature, 
presuppose  our  self-interested  attach- 
ment to  our  own  lives.  All  natural 
rights  trace  home  to  the  primary  right 
to  life,  or  better,  the  right  to  self- 
preserx-ation — itself  rooted  in  the 
powerful,  self-loving  impulses  and 
passions  that  seek  our  own  con- 
tinuance, and  assened  first  against 


deadiv,  oppressive  f)olities  or  against 
those  who  might  insist  that  morality 
requires  me  to  turn  the  other  cheek 
when  my  life  is  threatened.  Mansfield 
summarizes  the  classical  position  ele- 
gandy: 

Rights  are  given  to  men  by  nature, 
but  they  are  needed  because  men 
are  also  subject  to  nature's  im- 
providence. Since  life  is  in  danger, 
men's  equal  rights  would  be  to 
life,  to  the  liberty  that  protects 
life,  and  to  the  piu-suit  of  the  hap- 
piness with  which  life,  or  a  tenu- 
ous life,  is  occupied. 

In  practice,  the  pursuit  of  happi- 
ness \<hl\  be  the  pursuit  of  prop- 
ert)',  for  even  though  property  is 
less  valuable  than  life  or  liberty,  it 
serves  as  guard  for  them.  Quite 
apart  from  the  pleasures  of  being 
rich,  having  secure  property 
shows  that  one  has  liberty  secure 
from  invasion  either  by  the 
government  or  by  others;  and  se- 
cure libertv  is  the  best  sign  of  a 
secure  life. 

Because  death,  my  exunction,  is  the 
evil  whose  avoidance  is  the  condition 
of  the  possibility  of  my  having  any 
and  all  of  my  goods,  my  right  to 
secure  my  life  against  death — that  is, 
my  rightful  liberty  to  self-preserv- 
ative conduct — is  the  bedrock  of  all 
other  rights  and  of  all  politically  rele- 
\ant  moralitv'.  Even  Hans  Jonas,  \vrit- 
ing  to  defend  "the  right  to  die,"  ac- 
knowledges that  it  stands  alone,  and 
concedes  that  "every  odier  right  ever 
argued,  claimed,  granted,  or  denied 
can  be  viewed  as  an  extension  of  this 
primary  right  (to  life],  since  every 
particular  right  concerns  the  exercise 
of  some  facult)'  of  life,  the  access  to 
some  necessity  of  life,  the  satisfaction 
of  some  aspiration  of  life."  It  is  ob- 
vious that  one  cannot  found  on  this 
rock  any  right  to  die  or  right  to  be- 
come dead.  Life  loves  to  live,  and  it 
needs  all  the  help  it  can  get. 

This  is  not  to  say  that  these  early 
modem  thinkers  were  unaware  that 
men  might  tire  of  life  or  might  come 
to  find  existence  burdensome.  But 
the  decline  in  the  will  to  live  did  not 
for  them  drive  out  or  nullify'  the  right 
to  life,  much  less  lead  to  a  trumping 
new  right,  a  right  to  die.  For  the  right 
to  life  is  a  matter  of  nature,  not  wll. 


Locke  addresses  and  rejects  a  natural 
right  to  suicide,  in  his  discussion  of 
the  state  of  nature: 

But  diough  this  be  a  state  of  lib- 
erty, yet  It  is  not  a  state  of  license; 
though  man  in  that  state  has  an 
uncontrollable  liberty  to  disfxjse 
of  his  person  or  possessions,  yet 
he  has  not  liberty  to  destroy  him- 
self, or  so  much  as  anv  creature  in 
his  possession,  but  where  some 
nobler  use  than  its  bare  preserva- 
tion calls  for  it.  The  state  of  nature 
has  a  law  of  nature  to  govern  it. 
which  obliges  everyone;  and  rea- 
son, which  is  that  law,  leaches  all 
mankind  who  will  but  consult  it. 
that,  being  all  equal  and  inde- 
pendent, no  one  ought  to  harm 
another  in  his  life,  health,  libertv. 
or  possessions. 

Admittedly,  the  argument  here  turns 
explicitly  theological — we  are  said  to 
be  our  wise  Maker's  property.  But 
the  argument  against  a  man's  willful 
"quitting  of  his  station"  seems,  for 
Locke,  to  be  a  coroUarv  of  the  natural 
inclination  and  right  of  self-preserva- 
tion. 

Some  try  to  argue,  wrongly  in  my 
view,  that  Locke's  teaching  on  prof)- 
erty  rests  on  a  principle  of  self-owner- 
ship, which  can  then  be  used  tojustifv- 
self-destruction:  since  1  own  my  bodv 
and  mv  life,  1  may  do  widi  them  as  1 
please,  .^s  this  argument  has  much 
currency,  it  is  worth  examining  in 
greater  detail.  Locke  does  indeed  sav 
something  that  seems  at  first  glance 
to  suggest  self-ownership: 

Though  the  earth  and  all  inferior 
creatures  be  common  to  all  men. 
yet  even  man  has  a  property  tn  his  oiim 
person:  this  nobodv  has  a  right  to 
but  himself.  The  labor  of  his  bodv 
and  the  work  of  his  hands  we  mav 
say  are  properly  his." 

But  the  context  defines  and  con- 
stricts the  claim.  Unlike  the  property 
rights  in  the  fruits  of  his  labor,  the 
property  a  man  has  in  his  own  person 
is  inalienable:  a  man  cannot  transfer 
tide  to  himself  by  selling  himself  into 
slavery.  The  "propertv-  in  his  own  per- 
son" is  less  a  metaph\-sical  statement 
declaring  self-ownership,  more  a 
political  statement  denNing  oivner- 
ship  bv  anothf  .  This  right  removes 
each  and  everv  human  being  from 
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the  commons  a\ailable  to  all  human 
beings  for  appropriation  and  use.  My 
bodv  and  my  life  are  my  property  only 
in  the  limited  sense  that  they  are  not 
yours.  They  are  different  from  my  al- 
ienable propert)' — my  house,  my  car, 
mv  shoes.  My  body  and  my  life,  while 
mine  to  use,  are  not  mine  to  dispose 
of.  In  the  deepest  sense,  my  body  is 
nobody's  body,  not  even  mine. 

Even  if  one  continues,  against  rea- 
son, to  hold  to  strict  self-ownership 
and  self-disposability,  there  is  a  fur- 
ther argiuiient,  one  that  is  decisive. 
Self-ownership  might  enable  one  at 
most  to  jiistilS'  attempting  suidde;  it 
cannot  justify'  a  right  to  succeed  or, 
more  important,  a  right  to  the  assist- 
ance of  others.  The  designated  poten- 
tial assistant-in-death  has  neither  a 
natural  duty  nor  a  natural  right  to 
become  an  actual  assistant-in-death, 
2md  the  liberal  state,  instituted  above 
all  to  protect  life,  can  never  coun- 
tenance such  a  right  to  kill,  even  on 
requesL  A  right  to  become  dead  or  to 
be  made  dead  cannot  be  sustained  on 
classical  liberal  groimds. 

Later  thinkers  in  the  liberal  tradi- 
tion, including  those  who  prized  free- 
dom above  preser\ation,  also  make 
no  room  for  a  "right  to  die."  Jean- 
Jacques  Rousseau's  complaints  about 
the  ills  of  civil  society  centered  espe- 
cially and  most  powerfully  on  the 
threats  to  life  and  limb  from  a  social 
order  whose  main  purpose  should 
have  been  to  protect  them.  And  Im- 
manuel  Kant,  for  whom  rights  are 
founded  not  in  nature  but  in  reason, 
holds  that  the  self-willed  act  of  self- 
destruction  is  simply  self-contra- 
dictorv. 


highlv  than  his  life— ought  to 
have  been  an  ever  so  much 
greater  motive  for  him  not  to  de- 
stroy himself,  a  being  ha\ing  such 
authoritative  superiority'  over  the 
strongest  sensible  incentives;  con- 
sequendy,  it  ought  to  have  been  a 
motive  for  him  not  to  deprive 
himself  of  life. 

Man  cannot  deprive  himself  of  his 
personhood  so  long  as  one  speaks 
of  duties,  thus  so  long  as  he  lives. 
That  man  ought  to  have  the  au- 
thorization to  withdraw  himself 
firom  all  obligation,  i.e.,  to  be  free 
to  act  as  if  no  authorization  at  all 
were  required  for  this  withdra\val, 
invokes  a  contradiction.  To  de- 
stroy the  subject  of  morality  in  his 
own  person  is  tantamount  to  oblit- 
erating from  the  world,  as  far  as  he 
can,  the  very  existence  of  morality 
itself;  but  morality  is.  nevertheless, 
an  end  in  itself.  Accordingly,  to 
dispose  of  oneself  asa  mere  means 
to  some  end  of  one's  own  liking  is 
to  degrade  the  humanitv  in  one's 
person  {homo  nmimenon),  which, 
after  all,  was  entrusted  to  man 
{homo  f>h<enomenon)  to  preserve. 

It  is  a  heaw  irony  that  it  should  be 
autonomv,  the  moral  nodon  that  the 
world  owes  mainly  to  Kant,  that  is  now 
invoked  as  the  justify'ing  ground  of  a 
right  to  die.  For  Kant,  autonomy, 
which  literallv  means  self-legisladon, 
requires  acting  in  accordance  viith 
one's  true  self — that  is,  with  one's  ra- 
tional will  determined  bv  a  universal- 
izable,  that  is,  rational,  maxim.  Being 
autonomous  means  not  being  a  slave 
to  insunct,  impulse,  or  whim,  but 


the  Nietzschean  self,  who  finds  rea- 
son just  as  enslaving  as  blind  instinct 
and  who  finds  his  true  "self"  rather 
in  unconditioned  acts  of  pure  crea- 
tive will. 

Yet  even  in  itsyvillful  modem  mean- 
ing, "autonomv"  cannot  ground  a 
right  to  die.  First,  one  cannot  establish 
on  this  basis  a  right  to  have  someone 
else's  assistance  in  committing  sui- 
cide— a  right,  by  the  wav,  that  would 
impose  an  obligation  on  someone 
else  and  thereby  restrict  his  auton- 
omy. Second,  even  if  my  choice  for 
death  were  "reasonable"  and  mv 
chosen  assistant  fi^eelv  willing,  my  au- 
tonomy cannot  ground  his  right  to 
kill  me,  and,  hence,  it  cannot  ground 
my  right  to  become  dead.  Third,  a 
liberty  right  to  an  assisted  death  (that 
is,  a  right  against  interference)  can  at 
most  approve  assisted  suicide  or 
euthanasia  for  the  mentally  com- 
petent and  alert — a  restriction  that 
would  prohibit  effecung  the  deaths  of 
the  mentallv  incompetent  or  coma- 
tose patients  who  have  not  left  ex- 
plicit instructions  regarding  their 
treatment.  It  is,  bi  the  way,  a  long 
philosophical  question  whether  all 
such  instructions  must  be  obeyed,  for 
the  person  who  ga\e  them  long  ago 
may  no  longer  be  "the  same  pyerson" 
when  they  become  rele\'ant.  Can  ni\ 
fifty-three-year-old  self  truly  prescribe 
today  the  best  interests  for  mv 
sevenn-five-vearold  and  senile  self- 

In  contrast  to  arguments  presented 
in  recent  court  cases,  it  is  self<ontra- 
dictorv  to  assert  that  a  pro.\\'  not 
chosen  by  the  patient  can  exercise  the 
patient's  rights  of  autonomv.  Can  a 
citizen  have  a  right  to  \ote  that  would 


It  seems  absurd  that  a  man  can 
injure  himself  {volenti  non  fit  in- 
juria [Injury  cannot  happen  to 
one  who  is  willing]).  The  Stoic 
therefore  considered  it  a  preroga- 
tive of  his  personality'  as  a  wise 
man  to  walk  out  of  his  life  with  an 
undisturbed  mind  whenever  he 
liked  (as  out  of  a  smoke^illed 
room),  not  because  he  v^as  af- 
flicted by  actual  or  andcipated  ills, 
but  simph'  because  he  could  make 
use  of  nothing  more  in  this  life. 
.■\nd  yet  this  verv  courage,  this 
strength  of  mind — of  not  fearing 
death  and  of  knowing  of  some- 
thing which  man  can  prize  more 


My  body  and  my  life,  while  mine  to  use,  are  not  mine  to 
dispose  of.  In  the  deepest  sense,  my  body  is  nobody's 
bodv,  not  even  mine. 


rather  doing  as  one  ought,  as  a  ration- 
al being.  But  autonomy  has  now 
come  to  mean  "doing  as  you  please," 
compatible  no  less  with  self-indul- 
gence than  with  self<ontrol.  Here- 
with one  sees  r'.  :arly  the  triumph  of 


be  irrevocably  exercised  "on  his  be- 
half," and  in  the  name  of  his  auton- 
omy, bv  the  govemment?'"  Finallv,  if 
autonomy  and  dignitv  lie  in  the  free 
exercise  of  will  and  choice,  it  is  at 
least  paradoxical  to  say  that  our  au- 
tonomy licenses  an  act  that  puts  our 


408 


Hastings  Center  Report.  January-February  1993 


autonomy  permaiiendy  oul  of  busi- 
ness. 

Il  is  precisely  this  paradox  that  ap- 
peals to  the  Nietzschean  creative  self, 
the  bearer  of  so  many  of  this  cen- 
tury's "new  rights."  As  Mansfield 
brilliandy  shows,  the  creative  ones 
are  not  bound  by  normality  or  good 
sense: 

Creative  beings  are  ojjen-ended. 
They  are  open-ended  in  fact  and 
not  merely  in  their  formal  poten- 
tialities. Such  beings  do  not  have 
interests;  for  who  can  sav  what  is 
in  the  interest  of  a  being  that  is 
becoming  something  unknou-n? 
Thus  the  societv  of  new  rights  is 
characterized  by  a  loss  of  predict- 
abilir\-  and  normality:  no  one 
knows  what  to  expect,  even  from 
his  closest  companions. 

The  mostaudientic  self<readve  self 
revels  in  the  unpredictable,  the  ex- 
treme, the  perverse.  He  does  not  even 
flinch  before  self<ontradiction;  in- 
deed, he  can  displav  the  triumph  of 
his  will  most  especially  in  self-nega- 
tion. .\nd  though  it  may  revolt  us, 
who  are  we  to  denv  him  this  form  of 
self-expression?  Supremely  tolerant 
of  the  rights  of  others  to  their  own 
eccentricities,  we  avert  our  glance 
and  turn  the  other  moral  cheek.  Here 
at  last  is  the  onlv  possible  philo- 
sophical ground  for  a  right  to  die: 
arbitrary  will,  backed  bv  moral  rela- 
tivism. Which  is  to  sa\,  no  ground  at 
all. 

k  There  a  Legal  Right  to  Die? 

Such  foreign  philosophic  doc- 
trines, prominent  among  the  elite, 
are  slowlv  working  their  relativistic 
way  through  the  broader  culture.  But 
in  America,  rights  are  still  largely  de- 
flned  by  law.  Turning,  then,  from 
political  and  moral  philosophy  to 
.American  law,  we  should  be  surprised 
to  discover  anv  constitutional  basis 
for  a  legal  right  to  die.  given  that  the 
framers  understood  rights  and  the 
role  of  government  more  or  less  as 
did  Locke.  Perusal  of  the  original 
Constitution  of  1787  or  of  the  Bill  of 
Rights  finds  absolutelv  nothing  on 
which  even  the  most  creative  of  jurists 
could  try  to  hang  su'"h  a  right. 

But  the  notorio  is  due  process 
clause  of  the  Fourteenth  .Amend- 


ment, under  the  ruling  but  still  ox^-- 
moronic  "substantive  due  process"  in- 
terpretation, has  provided  such  a 
possible  peg,  as  it  has  for  so  manv 
other  new  rights,  notwithstanding 
the  fact  that  the  majority  of  states  at 
the  time  the  Fourteenth  .Amend- 
ment was  ratified  had  laws  that  pro- 
hibited assisting  suicide.  The  one 
"right-to-die"  case  to  reach  the  Su- 
preme Court.  Cruzan  bs  Cruzan  v. 
Director.  Missouri  Department  of  Health 
(decided  bv  a  five-to-four  vote  in  June 
1990)  explored  the  Fourteenth 
.Amendment  in  connection  with  such 
a  right.'"'  This  case  may  well  have  pre- 
pared the  wav  for  finding  constitu- 
tional protection,  at  least  for  a  right- 
lo-refuse-lifesustaining-treatment-in- 
order-lhat-death-niay-occur. 

The  parents  of  Nancy  Cruzan,  a 
comatose  young  woman  living  for 
seven  years  in  a  persistent  vegetative 
state,  petitioned  to  remove  the 
gastrostomy  feeding  and  hydration 
tube  in  order  that  Nancy  be  allowed 
to  die.  The  trial  court  found  for  the 
parents  but  the  Missouri  supreme 
court  re\ersed;  when  the  Cruzans  ap- 
pealed, the  United  States  Supreme 
Court  took  the  case  to  consider 
"whether  Cruzan  has  a  right  imder 
the  United  States  Constitution  which 
would  require  the  hospital  to  with- 
draw life-sustaining  treatment  from 
her  under  the  circumstances." 

.At  first  glance,  the  Court's  decision 
in  Cnizan  disappointed  proponents 
of  a  right  to  die.  because  it  upheld 
the  decision  of  the  Missouri  supreme 
court:  it  held  that  Missouri's  interest 
in  safeguarding  life  allowed  it  to 
demand  clear  and  convincing  evi- 
dence that  the  incompetent  person 
trulv  wished  to  withdraw  from  treat- 
ment, evidence  that  in  Nancy 
Cruzan's  case  was  lacking.  Neverthe- 
less, the  reasoning  of  the  majority  de- 
cision was  widely  interpreted  as  con- 
ceding such  a  right  to  die  for  a  com- 
petent person — a  misinterpretation, 
to  be  sure,  but  not  without  some 
ground. 

Chief  Justice  William  Rehnquist. 
writing  for  the  majority,  scrupulously 
avoided  any  mention  of  a  "right  to 
die,"  and  he  .\iselv  eschewed  taking 
up  the  question  under  the  scxalled 
right  of  privacv.  Instead,  following 
precedent  in  Fourteenth  Amend- 
ment jurisprudence  and  relying  on 


the  doctrine  that  informed  consent  is 
required  for  medical  invasion  of  the 
body,  he  reasoned  that  "the  principle 
that  a  competent  person  has  a  consti- 
tutionally protected  liberty  interest  in 
refusing  unwanted  medical  treatment 
may  be  inferred  from  our  previous 
decisions."  (.A  "libertv  interest'  is  a 
technical  term  denoting  a  liberty  less 
firnilv  protected  bv  the  due  process 
clause  than  a  "fundamental  right"; 
generally  speaking,  restrictions  on  tlie 
latter  may  be  justified  onlv  by  a  com- 
pelling state  interest  but  restraints 
on  the  former  mav  be  upheld  if  thev 
do  not  undulv  burden  its  exercise.) 
But  on  the  crucial  question  of 
whether  the  protected  liberty  inter- 
est to  refuse  medical  treatment  em- 
braces also  refusing  life-siutaining 
food  and  water,  Rehnquist  waffled 
skillfully: 

Petitioners  insist  thai  under  the 
general  holdings  of  our  cases,  the 
forced  administraaon  of  life-sus- 
taining medical  treaunent,  and 
even  of  ariificialh-delivered  food 
and  water  essential  to  life,  ^\•ould 
implicate  a  competent  person's 
libertv  interest.  .Although  we 
think  the  logic  of  the  cases  dis- 
cussed abo\  e  would  embrace  such 
a  libertv  interest,  the  dramatic 
consequences  involved  in  refiisal 
of  such  treatment  [namelv. 
death]  would  inform  the  inquirv 
whether  the  depn\ation  of  that 
interest  is  constitutionally  permis- 
sible. But  for  purposes  of  this  case,  we 
assume  that  the  United  States  Consti- 
tution would  grant  a  competent  person 
a  constttutionalh  protected  right  to  re- 
fuse  lifesaving  hydration  and  nutri- 
tion, (p.  2852)  (Emphasis  added) 

Because  the  decision  in  Cruzan  con- 
cerned an  incompetent  person  in- 
capable of  exercising  "a  hypothetical 
right  to  refiise  treatment  or  any  other 
right,"  the  right  that  Rehnquist  was 
willing  to  assume  had  no  bearing  on 
the  decision.  But  the  chief  justice 
could  have  put  the  matter  differenUv. 
He  might  have  said,  "^\■hether  or  not 
a  competent  person  has  such  a  right. 
Nancy  Cruzan,  being  incompetent, 
does  not."  True,  he  drew  back  from 
accepting  in  his  own  name  the  pieti- 
tioner's  claim,  indicating  instead  that 
an  inquire  would  still  be  needed  to 
determine  whether  a  state  may  consti- 
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tutionally  deprive  a  competent  per- 
son of  his  "liberty  interest"  to  elect 
death  by  refusing  artificial  hydration 
and  nutrition.  But  he  was  u-iUing  to 
stipulate  for  the  purposes  of  this 
case — (one  suspects  that  he  really 
means  for  the  purpose  of  getting  a 
majorit\-  on  his  side  in  this  case) — a 
constitutionally  protected  right-to- 
refuse-lreatment-so-that-death-will- 
occur.  This  stipulation,  missing  the 
qualification  "for  the  purposes  of  this 
case,"  \vas  heralded  in  many  ne\vs- 
papers  and  magazines  around  the 
country  as  establishing  a  constitu- 
tional right  to  die  for  competent  per- 
sons. 

Justice  Sandra  Day  O'Connor,  ap- 
parently the  swing  vote  in  the  case, 
wrote  a  concurring  opinion  solely  to 
indicate  why  the  stipulated  right  was  a 
right  indeecL  It  is  clear  from  her  opin- 
ion that,  if  the  case  had  in  fact  in- 
volved a  competent  patient,  a  right-to- 
elect-death-b\-Tefiising-food-andAvater 
would  have  been  judicially  estab- 
lished, for  she  would  have  sided  with 
the  four-member  minority  who  were 
readv  to  grant  it  even  to  incom- 
petents: 

I  agree  that  a  [constitutionalK°] 
protected  libert)-  interest  in  refus- 
ing unwanted  medical  treatment 
mav  be  inferred  from  our  prior 
decisions  .  . .  and  that  the  refusal 
of  artificialh'  delivered  food  and 
w^ter  is  encompassed  within  that 
liben\-  interest  I  write  separateh 
to  clarify-  whv  I  belie\«  this  to  be 
so.  (p.  2856) 

What  Chief  Justice  Rehnquist  treats 
as  h\pothetical.  Justice  O'Connor 
treats  as  actual,  and  she  presents  her 
argument  for  its  establishment  In  the 
end  she  e\-en  speaks  about  the  need 
to  safeguard  similar  libertx'  interests 
for  incompetents,  gi\ing  shockingly 
little  attention  to  the  dun.'  of  the  state 
to  protect  the  life  of  incompetent 
people  against  those  who  would  exer- 
cise on  their  behalf  their  putative 
right  to  die." 

Onlv  Justice  Antonin  Scalia.  writing 
a  separate  concurring  opinion,  seems 
to  have  gotten  it  right,  insisting  that 
the  Constitution  has  absolutely  noth- 
ing to  sav  in  this  matter.  He  argues, 
first,  that  the  liberty  protected  bv  the 
Fourteenth  Amendment  could  not 
and  does  not  include  a  "right  to  sui- 


cide," and  second,  that  arguments  at- 
tempting to  separate  the  withdrawal 
of  the  feeding  tube  from  Nancv 
Cruzan  from  ordinary  suicide  all  fail. 
He  reasons  (to  me  convincingly)  that 
a  right  to  refuse  treatment  here 
means  necessarily  a  right  to  put  an 
end  to  her  life. 

What  I  have  said  above  is  not 
meant  to  suggest  that  I  would 
think  it  desirable,  if  we  were  sure 
that  Nanc\'  Cruzan  wanted  to  die. 
to  keep  her  alive  by  the  means  at 
issue  here.  I  only  assert  that  the 
Constitution  has  nothing  to  say 
about  the  subject.  To  raise  up  a 
constitutional  right  here  we 
would  have  to  create  out  of  noth- 
ing (for  it  exists  neither  in  text 
nor  tradition)  some  constitu- 
tional principle  whereby,  al- 
though the  State  may  insist  that 
an  indi\idual  come  in  out  of  the 
cold  and  eat  food,  it  may  not  insist 
that  he  take  medicine;  and  al- 
though it  may  pump  his  stomach 
empty  of  poison  he  has  ingested, 
it  may  not  fill  his  stomach  with 
food  he  has  failed  to  ingest  (p. 
2863) 

Yet  paradoxically.  Justice  Scalia's 
powerful  argument  which  identifies 
the  refusal  of  food  and  \vater  as  sui- 
cide, mav  come  back  to  haunt  us, 
especially  when  conjoined  with  Jus- 
tice O'Connor's  insistence  that  such 
right  of  refusal  is  already  constitution- 
ally protected.  For  should  Justice 
O'Connor's  view  prevail.  Justice 
Scalia's  powerful  intellect  vrill  have 
pro\ided  the  reasons  for  regarding 
the  newlv  protected  right  as  indeed  a 
right  to  die.  The  elements  are  all  in 
place  for  inventing  a  constitutional 
right  to  suicide  and.  in  the  case  of 
competents,  for  assistance  with  sui- 
cide, that  is,  a  right  to  die.  Justice 
Scalia's  worrv'  is  not  misplaced: 

I  am  concerned,  from  the  tenor 
of  today's  opinions,  that  we  are 
poised  to  confuse  that  enterprise 
[legislating  with  regard  to  end-of- 
life  decisions]  as  successfully  as 
we  ha.ve  confiised  the  enterprise 
of  legislating  concerning  abor- 
tion, (p.  2859) 

.Almost  no  one  seems  to  have  no- 
ticed a  painful  irony  in  this  proceed- 
ing.'* The  Fourteenth  Amendment 


prohibits  the  states  from  depriving 
persons  not  onlv  of  liberty  but  also  of 
life  and  propen\.  without  due  process 
of  law.  A  so<alled  \italist  state,  like 
Missouri,  has  at  least  for  now  been 
vindicated  in  its  efforts  to  protect  an 
incompetent  person's  life  against 
those  who  assert  the  superiorit\'  of 
his  "liberty  interest"  to  elect  death  bv 
starvation.  But  no  thought  seems  to 
have  been  given  to  the  conduct  of 
the  so<alled  nonvitalist  states,  like 
New  Jersey,  that  go  the  other  wav 
and  give  the  benefit  of  incom- 
petency to  death — all  in  the  name  of 
libert)'.  In  abandoning  those  vulner- 
able persons  whom  others  insist  have 
lives  no  longer  worth  living,  these 
states  come  much  closer  to  violating 
the  strict  letter  of  the  Fourteenth 
Amendment's  insistence  that  the 
state  not  take  life  than  does  Missouri 
in  allegedly  thwarting  Cruzan's  liberty 
to  elect  death. 

The  Tragic  Meaning  of 
"Right  to  Die" 

The  claim  of  a  "right  to  die." 
asserted  especially  against  physicians 
bent  on  prolonging  life,  clearly  ex- 
poses certain  deep  difficulties  in  the 
foimdations  of  modem  society.  Mod- 
em liberal,  technological  societv-  rests 
especially  upon  two  philosophical  pil- 
lars raised  first  in  the  seventeenth  cen- 
tury, at  the  beginning  of  the  modem 
era:  the  preeminence  of  the  human 
individual,  embodied  in  the  doctrine 
of  natural  rights  as  espoused  first  b\ 
Hobbes  and  Locke;  and  the  idea  of 
mastery  of  nature,  attained  through  a 
radically  new  science  of  nature  as  pro- 
posed by  Franas  Bacon  and  Rene 
Descartes. 

Both  ideas  were  responses  to  the 
perceived  partial  inhospitalitv  of  na- 
ture to  human  need.  Both  en- 
couraged man's  opposition  to  nature, 
the  first  through  the  flight  from  the 
state  of  nature  into  civil  societv'  for 
the  purpose  of  safeguarding  the  pre- 
carious rights  to  life  and  liberty;  the 
second  through  the  subduing  of  na- 
ture for  the  purpose  of  making  life 
longer,  healthier,  and  more  com- 
modious. One  might  even  say  that  it 
is  especially  an  opposition  to  death 
that  grounds  these  tvxin  responses. 
P  litically,  the  fear  of  violent  death  at 
thj  hands  of  warring  men  requires 
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law  and  legiumaie  authoriw  lo  secure 
natural  rights,  especially  life.  Techno- 
logicallv,  the  fear  of  death  as  such  at 
the  hands  of  unfriendly  nature  in- 
spires a  bolder  approach,  namely,  a 
scientific  medicine  to  wage  war 
against  disease  and  even  against  death 
itself,  ultimately  uith  a  promise  of 
bodily  immortality. 

Drunk  on  its  political  and  scientific 
successes,  modern  thought  and  prac- 
tice have  abandoned  the  modest  and 
moderate  beginnings  of  political 
modernity.  In  cini  society  the  natural 
rights  of  self-preservation,  secured 
through  active  but  moderate  self- 
assertion,  have  given  way  to  the  non- 
natural  rights  of  self-creation  and  self- 
expression;  the  new  rights  have  no 
connection  to  nature  or  to  reason,  but 
appear  as  the  rights  of  the  untram- 
meled  will.  The  "selT  that  here  asserts 
itself  is  not  a  natural  self,  with  the 
predictable  interests  given  it  by  a  uni- 
versal human  nature  with  its  bodily 
needs,  but  a  uniquely  individuated 
and  self-made  self.  Its  authentic  self- 
hood is  demonstrated  bv  its  ability  to 
say  no  to  the  needs  of  the  body,  the 
rules  of  socieri-,  and  the  dictates  of 
reason.  For  such  a  self,  self-negadon 
through  suicide  and  the  right  to  die 
can  be  the  ultimate  form  of  self-asser- 
uon. 

In  medical  science,  the  unlimited 
batde  against  death  has  found  nature 
unwilling  to  roll  over  and  plav  dead. 
The  successes  of  medicine  so  far  are 
partial  at  best  and  the  \ictory  in- 
complete, to  say  the  least  The  wel- 
come triumphs  against  disease  have 
been  purchased  at  the  price  of  the 
medicalized  dehumanization  of  the 
end  of  life:  to  put  it  starklx.  once  we 
lick  cancer  and  stroke,  we  can  all  live 
long  enough  to  get  Alzheimer's  dis- 
ease. And  if  the  insurance  holds  out. 
we  can  die  in  the  intensive  care  unit, 
suitably  intubated.  Fear  of  the  verv 
medical  power  we  engaged  to  do 
batde  against  death  now  leads  us  to 
demand  that  it  give  us  poison. 

Fmally,  both  the  triumph  of  in- 
dividualism and  our  reliance  on  tech- 
nology (not  only  in  medicine)  and  on 
government  to  satisfy'  our  new  wants- 
demanded-as-rights  have  weakened 
our  more  natural  human  associa- 
tions—especiallv  the  familv.  on  which 
we  all  need  to  relv  when  our  pretense 
to  autonomv  and  masterv  is  eventu- 


ally exposed  bv  unavoidable  decline. 
Old  age  and  death  have  been  taken 
out  of  the  bosom  of  familv  life  and 
turned  over  to  state-supported  nurs- 
ing homes  and  hospitals.  Not  the  cler- 
gyman but  the  doctor  (in  truth,  the 
nurse)  presides  over  the  end  of  life,  in 
sterile  surroundings  that  make  no 
concessions  to  our  finiiude.  Both  the 
autonomous  will  and  the  will's  part- 
ner in  pride,  the  death-denying  doc- 
tor, ignore  the  unavoidable  limits  on 
will  and  technique  that  nature  insists 
on.  Failure  to  recognize  these  limits 
now  threatens  the  entire  venture,  for 
rebellion  against  the  project  through 
a  "right  to  die"  will  onh  radicalize  its 
difTiculdes.  Vulnerable  life  vdll  no 
longer  be  protected  by  the  state,  med- 
icine will  become  a  death-dealing  pro- 
fession, and  isolated  individuals  will 
be  technically  dispatched  to  avoid 
the  troubles  of  finding  human  ways 
to  keep  company  with  them  in  their 
lime  of  ultimate  need. 

That  the  right  to  die  should  today 
be  asserted  to  win  release  from  a  hy- 
perpowerftJ  medical  futility  is  thus 
more  than  tr^c  irony:  it  is  also  very 
dangerous.  Three  dangers  especially 
stand  out. 

First,  the  right  to  die,  especially  as  it 
comes  to  embrace  a  right  to  "aid-in- 
dying,"  or  assisted  suicide,  or  eutha- 
nasia, will  translate  into  an  obligadon 
on  the  part  of  others  to  kill  or  help 


knowingly  and  freely  request  death. 
The  vast  majorit%'  of  persons  who  are 
candidates  for  assisted  death  are,  and 
will  increasingly  be,  incapable  of 
choosing  and  effecting  such  a  course 
of  action  for  themselves.  No  one  with 
an  expensive  or  troublesome  infir- 
mity will  be  safe  from  the  pressure  to 
have  his  right  to  die  exercised. 

Third,  the  medical's  profession's 
devotion  to  healing  and  refusal  to 
kill — its  ethical  center — \vill  be  per- 
manentlv  destroyed,  and  with  it. 
patient  trust  and  physicianly  self-re- 
straint. Here  is  yet  another  case  where 
acceding  to  a  putadve  personal  right 
would  wreak  havoc  on  the  common 
good. 

Nothing  I  have  said  should  be 
taken  to  mean  that  I  believe  life 
should  be  extended  under  all  circum- 
stances and  at  all  costs.  Far  from  it.  I 
continue,  with  fear  and  trembling,  to 
defend  the  practice  of  allowing  to  die 
while  opposing  the  practice  of  delib- 
erately killing — despite  the  blurring 
of  this  morally  bright  line  implicit  m 
the  artificial  food  and  water  cases,  and 
despite  the  slide  toward  the  retailing 
of  death  that  continues  on  the  sled  of 
a  right  to  refiise  treatment.  I  welcome 
efforts  to  give  patients  as  much  choice 
as  |x>ssible  in  how  they  are  to  live  out 
the  end  of  their  lives.  I  continue  to 
applaud  those  courageous  patients 
and  familv  members  and  those  con- 


I  continue  to  insist  that  we  cannot  serve  the  patient's 
good  by  deliberately  eliminating  the  patient.  And  if  we 
have  no  right  to  do  this  to  another,  we  have  no  right  to 
have  others  do  this  to  ourselves. 


kill.  Even  if  we  refuse  to  impose  such 
a  dut\-  but  merely  allow  those  to 
practice  it  who  are  freely  \villing,  our 
society  would  be  drastically  altered. 
For  unless  the  state  accepts  the  job  of 
euthanizer,  which  God  forbid  that  it 
should,  it  would  thus  surrender  its 
monopoly  on  the  legal  use  of  lethal 
force,  a  monopoly  it  holds  and  needs 
if  it  is  to  protect  innocent  life,  its  furst 
responsibility. 

Second,  there  can  be  no  way  to 
confine  the  practice  to  those  who 


scientious  physicians  who  try  pru- 
dendy  to  discern,  in  each  case,  just 
what  form  of  treatment  or  nontreat- 
ment  is  truly  good  for  the  patient, 
even  if  it  embraces  an  increased  likeli- 
hood of  death.  But  I  continue  to  insist 
that  we  cannot  serve  the  patient's 
good  by  deliberately  eliminating  the 
patient  And  if  we  have  no  right  to  do 
this  to  another,  we  have  no  right  to 
have  others  do  this  to  ourselves. 
There  is,  when  all  is  said  and  done, 
no  defensible  right  to  die. 
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A  Coda:  About  Rights 

The  rhetoric  of  rights  still  performs 
today  the  noble,  lime-honored  func- 
tion of  protecting  individual  life  and 
libert)',  a  function  now  perhaps  even 
more  necessary-  than  the  originators 
of  such  rhetoric  could  have  im- 
agined, given  the  tyrannical  possi- 
bilities of  the  modern  bureaucratic 
and  technologically  competent  state. 
But  with  the  claim  of  a  "right  to  die," 
as  with  so  many  of  the  novel  rights 
being  asserted  in  recent  years,  we  face 
an  extension  of  this  rhetoric  into 
areas  where  it  no  longer  relates  to 
that  protective  function,  and  beyond 
the  limited  area  of  life  in  which  rights 
claims  are  clearly  appropriate  and 
indeed  crucial.  .\s  a  result,  we  &ce  a 
number  of  serious  and  potentially 
dangerous  distortions  in  our  thought 
and  in  our  practice.  We  distort  our 
understanding  of  rights  and  weaken 
their  respectabilir.-  in  their  proper 
sphere  bv  alloviing  them  to  be  in- 
vented— without  ground  in  nature  or 
in  reason — in  response  to  moral  ques- 
tions that  lie  outside  the  limited 
domain  of  rights.  V\'e  distort  our  un- 
derstanding of  moral  deliberation 
and  the  moral  life  by  reducing  all 
complicated  questions  of  right  and 
good  to  questions  of  indindual 
rights.  V\'e  subvert  the  primacy  and 
necessitv'  of  prudence  by  pretend- 
ing that  the  assertion  of  rights  will 
produce  the  best — and  most  moral — 
results.  In  trying  to  batter  our  vvay 
through  the  human  condition  with 
the  bludgeon  of  personal  rights,  we 
allow  ourselves  to  be  deceived  about 
the  most  fundamental  matters:  about 
death  and  dving,  about  our  unavoid- 
able finitude,  and  about  the  sustain- 
ing interdependencies  of  our  lives. 

Let  us.  by  all  means,  continue  to 
deliberate  about  whether  and  when 
and  why  it  might  make  sense  for 
someone  to  give  up  on  his  life,  or 
even  acrivelv  to  choose  death.  But  let 
us  call  a  halt  to  all  this  dangerous 
thoughdessness  about  rights.  Let  us 
refuse  to  talk  any  longer  about  a 
"right  to  die." 

Notes 

1.  For  mv  "generosiri"  to  succeed.  I 
would,  of  course.  ha\'e  to  commit  suicide 
vithout  assistance  and  without  anyone's 
discovering  it — i.e..  well  before  I  were  de- 


mented. I  would  noi  want  my  children  to 
believe  that  I  suspected  them  of  being 
incapable  of  loving  me  through  my  inevi- 
table decline.  There  is  another  still  more 
powerful  reason  for  resisting  this  tempta- 
tion: is  it  not  unreasonably  paternalistic  of 
me  to  try  to  order  the  world  so  as  to  free 
my  children  from  the  usual  inter- 
generational  experiences,  ties,  obliga- 
tions, and  burdens?  What  principle  of 
family  life  am  I  enacung  and  endorsing 
with  my  "altruistic  suicide"? 

2.  Here  is  a  recent  example  from  a 
professor  of  sociology  who  objected  to 
my  condemnation  of  Derek  Humphry's 
Final  Exit: 

Is  Mr  Kass  absolutely  opposed  to  sui- 
cide? Would  he  have  dissuaded  Hit- 
ler? Would  he  disapprove  of  suicide 
b)-  Pol  Pot?  ...  If  we  would  welcome 
suicide  by  certain  figures  on  limited 
occasions,  should  we  prolong  the 
lives  of  people  who  lived  useless,  de- 
grading or  dehumanized  lives;  who 
inflicted  these  indignities  upon  oth- 
ers; or  who  led  vital  lives  but  were 
reduced  to  uselessness  and  degrada- 
tion by  incurable  disease?  ( Commen- 
Mr)i,Mavl992,p.  12). 

3.  Harvey  C.  Mansfield,  Jr,  "The  Old 
Rights  and  the  Nevr  Responsibility  vs.  Self- 
Expression,"  in  OH  Rights  and  New,  ed. 
Robert  A.  Licht  (Washington:  Ainerican 
Enterprise  Institute.  1993),  in  press. 

4.  Hans  Jonas.  "The  Right  to  Die,"  Has- 
lings  Center  Reports,  no.  4  (1978):  31-36,  at 
31. 

5.  John  Locke,  Second  Treatise  an  Giril 
Goi'emmenI,  ch.  2.  "Of  the  Sute  of  Na- 
ture." para.  6. 

6.  Locke.  Second  Treatise,  ch.  5.  "Of  Prop- 
erty." paia.  27.  Emphasis  added. 

7.  Later,  in  discussing  the  extent  of  leg- 
islabve  power.  Locke  denies  to  the  legisla- 
tive, though  it  be  the  supreme  power  in 
every  commonwealth,  arbitrary  power 
over  the  individual  and,  in  particular, 
power  to  destroy  his  life.  "For  nobody  can 
transfer  to  another  more  power  than  he 
has  in  himself:  and  nobody  has  an  abso- 
lute arbitrary  power  over  himself,  or  over 
any  other  to  destroy  his  own  life,  or  take 
aw3v  the  life  or  property  of  another"  Sec- 
ond Treatise,  ch.  9,  "Of  the  Extent  of  the 
LegislatTi-e  Power,"  para.  135.  Because  the 
state's  power  derives  from  the  people's 
power,  the  person's  lack  of  arbitrary 
power  over  himself  is  the  ground  for  re- 
stricdng  the  state's  power  to  kill  him. 

8.  See,  for  example.  Rousseau.  Discourse 
on  the  Origin  and  Foundations  of  Inequality 
among  Men,  note  9.  especially  paragraphs 
four  and  five. 

9.  Immanuel  Kant,  The  Metaphysical 
Principles  of  Virtue,  trans.  James  Ellington 
(Indianapolis:  Bobbs-.Merrill.  1964),  pp. 
83-84.  My  purpose  in  dting  Kant  here  is 


not  lo  defend  Kantian  moralitv — and  I  am 
not  mvself  a  Kanuan — but  simply  to  show 
that  ihe  thinker  w  ho  thought  most  deeply 
about  rights  in  relation  to  reason  and  au- 
toiionn  would  ha\e  found  the  idea  of  a 
'right  to  die"  utterl\  indefensible  on  these 
grounds. 

10.  The  attempt  to  ground  a  right  to  die 
in  tlie  so<alled  right  to  privacy  fails  for  the 
same  reasons.  .\  right  to  make  indepen- 
dent judgments  regarding  one  s  body  in 
one's  pri\ate  sphere,  free  of  governmental 
inference,  cannot  be  the  basis  of  the  right 
of  someone  else,  appointed  by  or  pro- 
tected bv  government,  to  put  an  end  to 
one's  bodily  life. 

1 1.  Mansfield.  "The  Old  Rights  and  the 
New."  This  permanent  instability'  of  "the 
self"  defeats  the  main  benefit  of  a  rights- 
based  politics,  w  hich  knov\s  how  to  respect 
individual  rights  precisely  because  they 
are  understood  to  be  rooted  in  a  common 
human  namre,  with  reliable  common  in- 
terests, both  natural  and  rational.  The 
self-determining  self,  because  it  is  vari- 
able, also  turns  out  to  be  an  embarrass- 
ment for  attempts  to  respect  prior  acts  of 
self-determination,  as  in  the  case  of  living 
wills.  For  if  the  "self"  is  truly  constantly 
being  re-created,  there  is  no  reason  to 
honor  todav  "its"  prescnptions  of  yester- 
dav-  for  the  t\vo  selves  are  not  the  same. 

12.  IIOS.  Cl2841  (1990). 

13.  Justice  William  Brennan.  in  his  dis- 
senting opinion,  denies  that  the  state  has 
even  a  legitimate  interest  in — much  less  a 
dut>  toward — someone's  life  that  could 
ever  outweigh  the  person's  choice  to  avoid 
medical  treatment.  .■Xnd  in  the  presence 
of  a  patient  who  can  no  longer  choose  for 
herself,  the  state  has  an  interest  only  in 
trying  to  determine  as  accuratelv  as  possi- 
ble 'how  she  would  exercise  her  rights 
under  these  circumstances.  .  .  .  lU]ntil 
Nancv's  wishes  have  been  determined,  the 
onlv  [I]  state  interest  that  may  be  asserted 
is  an  interest  in  safeguarding  the  accuracy 
of  that  determination."  (This  is.  by  the 
way.  a  seemingly  impossible  task,  given  the 
view  of  the  self  that  is  implidt  in  Justice 
Brennan's  reasoning.)  Not  the  security  of 
life  but  the  self-assertion  of  the  self-deter- 
mining will  is.  for  Justice  Brennan.  the 
primarv  interest  of  the  state.  We  see  here 
how  Nietzschean  thinking  threatens  to 
replace  classical  American  liberalism, 
even  in  constitutional  interpretation. 

1 4.  A  notable  exception  is  Yale  Kamisar, 
professor  of  law  at  the  University  of  Mich- 
igan Law  School.  In  my  view,  Kamisar  is 
our  finest  legal  commentator  on  this  sub- 
ject. See  his  "When  Is  There  a  Constitu- 
tional  Right  to  Die?  When  Is  There  No 

.Constitutional    Right  to  Live?"  Georgia 
' UwRemeuib  (1991):  1203^2. 
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Mr.  Canady.  Mr.  Torscano. 

STATEMENT  OF  ROY  TORSCANO,  REPRESENTING  ALBERT 
ROSEN,  MJO^  MTTCHELLVILLE,  MD 

Mr.  Torscano.  Mr.  Chairman,  my  name  is  Roy  Torscano,  andl 
am  here  because  Dr.  Albert  Rosen  cannot  be  here.  He  is  now,  I  be- 
lieve, on  his  deathbed,  and  I  am  here  to  introduce  a  video  interview 
that  was  made  yesterday  with  Dr.  Rosen  in  his  apartment.  I  be- 
lieve if  the  lights  could  be  dimmed,  it  would  be  helpful  to  the  com- 
mittee. 

[Video  shown.] 

Mr.  Torscano.  Mr.  Chairman,  if  you  have  questions  later,  I  may 
be  able  to  amplify  on  this.  I  have  known  Dr.  Rosen  for  several 
years,  and  we  are  100  percent  in  agreement  on  this  subject. 

Mr.  Canady.  Dr.  Gomez. 

STATEMENT  OF  CARLOS  F.  GOMEZ,  M.D.,  ASSISTANT  PROFES- 
SOR OF  MEDICINE,  UNIVERSITY  OF  VIRGINIA  SCHOOL  OF 
MEDICINE 

Dr.  Gomez.  Thank  you,  Mr.  Chairman. 

Before  beginning  I  would  like  to  preface  my  remarks  with  one 
disclaimer.  I  am  currently  assistant  professor  of  medicine  on  the 
faculty  at  the  University  of  Virginia  School  of  Medicine.  Addition- 
ally, I  serve  as  medical  director  of  our  in-patient  hospice  and  pallia- 
tive care  unit.  I  serve  on  the  local  board  of  our  hospice  organiza- 
tion. Hospice  of  Piedmont,  where  I  also  serve  as  associate  medical 
director.  Though  my  work  with  these  organizations  has  greatly  en- 
hanced and  deepened  my  commitment  to  the  terminally  ill,  I  in  no 
way  claim  to  speak  for  or  on  behalf  of  anv  of  the  institutions  which 
I  serve.  The  opinions  I  express  here  and  in  my  written  testimony 
are  entirely  my  own. 

I  am  a  physician  who  spends  a  significant  part  of  his  working 
day  caring  for  terminally  ill  people  and  their  families.  It  is  work 
that  I  find  ennobling,  enriching,  rewarding  and  unfortunately 
underrepresented  in  my  profession.  I  come  in  contact  almost  daily 
with  desperately  ill  people  with  poorly  managed  symptoms  turning 
to  our  profession  for  help  in  their  final  days  and  weeks.  It  is  these 
very  patients,  the  terminally  ill,  those  in  desperate  pain,  the  iso- 
lated and  marginalized  in  our  society  whom  proponents  of  the  as- 
sisted suicide  would  now  have  us,  quote,  "aid"  toward  what  is 
painted  as  a  painless,  merciful  and,  let  us  be  honest  here,  economi- 
cal end. 

Everything  I  have  learned  in  acquiring  the  skills  of  my  profes- 
sion, all  that  my  patients  have  taught  me,  everything  that  I  believe 
as  a  citizen  of  this  country  convinces  me  that  this  would  be  a  pub- 
lic experiment  with  devastating  consequences  for  the  least  pro- 
tected in  our  society,  the  aged  and  infirm,  the  demented  and  those 
just  this  side  of  dementia,  people  with  AIDS,  women  of  color  who 
populate  the  clinics  of  our  public  hospitals  such  as  my  own,  and 
who  teach  me  on  an  almost  daily  basis  how  tenuous  and  hard- 
fought  their  existence  is  and  how  easily  they  and  their  families  can 
be  dispirited  and  demoralized  into  accepting  this  allegedly  merciful 
end. 
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I  have  found  that  what  patients  at  the  end  of  life  require  and 
want  more  than  anything  else  is  a  system  of  medical  care  that  will 
tend  to  their  needs  more  than  whatever  economic  or  institutional 
imperative  may  be  at  hand.  In  other  words,  the  terminally  ill  need 
palliation  in  all  its  many  forms. 

It  is  unfortunately  a  system  of  care  which  we  American  physi- 
cians have  been  slow  to  understand  and  at  times  have  resisted  out- 
right. It  is  a  system  of  care  which  places  the  experience  of  the  pa- 
tient and  his  or  her  family  at  the  top  of  our  hierarchy  of  priorities. 
It  is  system  which  does  not  view  the  inevitability  of  death  as  a  fail- 
ure, but  rather  as  the  natural  end  of  those  of  us  who  call  ourselves 
mortal.  It  is  a  system  of  care  that  doesn't  abandon  the  terminally 
ill  to  a  panoply  of  unwanted  and  futile  therapies,  therapies  that 
will  punctuate  the  dying  process  by  fits  and  starts,  but  will  only 
forestall  the  inevitable,  though  only  Eifler  we  have  brutalized  our 
patients.  It  is  a  system  of  care  that  marshals  all  the  resources  of 
medical  and  nursing  systems  to  make  sure  that  those  who  are 
dying  are  also  living  well  while  they  die. 

And  I  would  like  to  amend  my  written  testimony  briefly  to  say 
that  I  am  chilled  when  I  hear  the  circuit  court  describing  as  the 
State  having  less  compelling  interest  in  the  lives  of  terminally  ill 
people,  and  I  am  even  more  chilled  when  a  representative  of  the 
Hemlock  Society  repeats  that.  It  argues  against  everything  that 
palliative  medicine  stands  for  and  argues  against  everything  that 
I  do  on  an  almost  daily  basis  with  my  medical  students  and  resi- 
dents. 

The  lives  of  terminally  ill  people  are  as  important  as  those  who 
have  better  prospects  for  life.  The  devaluation  of  life  at  the  end  of 
life  is  one  of  the  problems  that  has  led  us,  I  think,  to  Kevorkian 
and  others  of  his  ilk. 

The  second  point  is  that  palliative  care  is  not  cheap.  Since  I 
opened  a  palliative  care  unit  at  the  University  of  Virginia  Hospital, 
I  have  been  audited  three  times  by  Medicare,  but  each  time  the 
audit  has  come  out  fine,  but  the  auditor  has  said,  you  sure  do 
spend  a  lot  of  resources  on  your  dying  patients,  and  each  time  I 
SEiid,  thank  you. 

Finally,  I  tell  my  medical  students  and  patients  that  life  is  not 
a  problem  to  be  resolved;  it  is  a  task  that  you  need  to  help  patients 
to  live.  I  will  say  that  again.  There  is  no  solution  to  the  problem 
of  life  because  life  is  not  a  problem.  It  is  a  task  which  we  have  been 
given,  and  our  job  as  physicians  is  to  help  our  patients  to  live  as 
well  as  they  can  until  they  die. 

That  we  have  not  yet  obtained  this  sort  of  system  is  not  in  any 
way  to  sanction  the  alternative  before  this  subcommittee,  the 
American  courts  and  the  American  people.  It  is,  in  fact,  our  most 
deeply  held  belief  that  were  we  to  pursue  assisted  suicide  and  eu- 
thanasia as  our  response  to  the  terminally  ill,  we  would  soon  find 
ourselves — ourselves,  my  fellow  physicians  and  allied  health  care 
workers — ^literally  putting  to  death  nvmdreds  of  thousands  of  others 
under  the  guise  of,  quote,  "mercy  and  autonomy."  If  the  experience 
of  other  countries  and  other  cultures  with  this  allegedly  benign 
practice  is  any  guide,  and  I  have  no  reason  to  invoke  American 
exceptionalism  in  this  regard,  we  will  be  engaged  in  a  poorly  dis- 
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guised  expedience  of  eliminating  the  "least  desirable,"  quote/un- 
quote, among  us. 

Finally,  let  me  conclude  with  two  other  comments  I  would  like 
to  amend.  I  do  ask  my  patients  who  are  terminally  ill  about  suicide 
on  an  ongoing  basis.  Not  to  do  so  is  to  perform  a  poor  clinical  act. 
If  they  are  suicidal,  I  need  to  know  that.  If  they  are  having  termi- 
nal insomnia,  inanition,  crying  spells,  melancholy  spells,  I  need  to 
know  that  because  it  needs  to  be  treated  just  as  I  would  treat  you 
or  any  other  colleague  that  would  come  in  with  depression. 

Ladies  and  gentlemen  of  this  committee,  let  me  reiterate  that  we 
stand  at  a  crucial  turning  point  in  American  history.  We  now  have 
it  well  within  our  technical  means  to  alleviate,  to  palliate  and  com- 
fort and  control  the  worst  of  symptoms  of  those  of  our  fellow  citi- 
zens who  are  terminally  ill.  The  question  before  this  committee  and 
the  country  at  large  is  whether  we  have  the  heart,  the  courage,  and 
the  will  to  make  it  so,  or  whether  we  will  opt  for  expedience  and 
call  it  mercy.  Few  issues,  it  seems  to  me,  will  more  fully  develop 
or  retard  the  advance  of  the  American  spirit  in  the  next  few  dec- 
ades. I  hope  we  will  make  the  wisest  and  most  humane  of  choices. 
I  urge  the  committee  and  those  involved  in  the  debate  to  resist  the 
call  for  a  form  of  what  is  essentially  licensed  killing  and  take  up 
the  harder  struggle  of  caring  for  the  lives  of  the  terminally  ill. 

Thank  you. 

[The  prepared  statement  of  Dr.  Gomez  follows:] 
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Prepared  Statement  of  Carlos  F.  Gomez,  M.D.,  Assistant  Professor  of 
Medicine,  University  of  Virginia  School  of  Medicine 

My  name  is  Carlos  F.  Gomez,  and  I  am  honored  to  have  been  asked  by  this  committee  of 
Congress,  at  the  invitation  of  Representative  Hyde,  to  testify  before  you  on  this  controversial  issue  of 
assisted-suicide. 

Before  beginning,  I  would  like  to  preface  my  remarks  with  one  disclaimer.  I  am  currently  an 
assistant  professor  of  medicine,  on  the  faculty  at  the  University  of  Virginia  School  of  Medicine, 
Additionally,  1  serve  as  medical  direaor  of  our  in-patient  hospice  and  palliative  care  unit.  Moreover,  I 
serve  on  the  board  of  our  local  hospice  organization  —  Hospice  of  the  Piedmont  —  where  I  also  serve  as 
associate  medical  director.  Though  my  work  with  these  organizations  has  greatly  enhanced  and  deepened 
my  commitment  to  the  care  of  the  terminally  ill,  I  in  no  way  claim  to  speak  for  or  on  behalf  of  any  of  the 
institutions  for  which  I  serve.  The  opinions  expressed  below  and  in  my  written  testimony  are  entirely  my 
own. 

Ladies  and  gentlemen  of  this  committee.  I  am  a  physician  who  spends  a  significant  part  of  his 
working  day  caring  for  terminally  ill  people  and  their  families.  It  is  work  which  I  find  eimobling. 
enriching,  rewarding,  and  --  unfortunately  -  sorely  underrepresented  in  my  profession.  1  come  in  contact 
almost  daily  with  desperately  ill  people,  with  poorly  managed  symptoms,  turning  to  our  profession  for 
help  in  their  final  days  and  weeks.  It  is  these  veiy  patients  —  the  terminally  ill,  those  in  desperate  pain, 
the  isolated  and  marginalized  on  our  society  —  whom  proponents  of  assisted-suicide  would  now  have  us 
"aid"  toward  what  is  painted  as  a  painless,  mercifiil.  and  -  let  us  be  honest  -  economical  -  end. 

Everything  that  have  learned  in  acquiring  the  skills  of  my  profession,  all  that  my  patients  have 
taught  me.  everything  that  1  belie\'e  as  a  naturalized  citizen  of  this  country ,  cominces  me  that  this  would 
be  a  public  experiment  with  devastating  consequences  for  the  least  protected  in  our  society :  the  aged  and 
infirm  the  demented  and  those  just  this  side  of  dementia,  people  with  AIDS,  women  of  color,  the  indigent 
and  stigmatized  who  populate  the  clinics  of  our  pubUc  hospitals  (such  as  my  own),  and  who  teach  me  on  a 
daily  basis  how  tenuous  and  hard-fought  their  existence  is.  and  how  easily  they  and  they  families  could  be 
dispirited  and  demoralized  into  "accepting"  this  allegedly  merciful  end. 

I  have  found  that  what  patients  at  the  end  of  life  require  -  and  want  —  more  than  anything  else  is 
a  system  of  medical  care  that  will  tend  to  their  needs  -  the  needs  of  the  ill  and  their  &mily  -  more  than 
whatever  economic  or  institutional  imperative  may  be  at  hand.  In  other  words,  the  terminally  ill  need 
palliation  —  in  all  its  tnany  forms.  It  is.  unfortunately,  a  system  of  care  which  we  Amencan  physicians 
have  been  slow  to  understand,  and  moreover,  have  at  times  resisted  outright.  It  is  a  system  of  care  which 
places  the  experience  of  the  patient  -  and  his  or  her  family  -  at  the  top  of  our  hierarchy  of  priorities.  It  is 
a  system  which  does  not  view  the  inevitability  of  death  as  a  failure,  but  rather,  as  the  natural  end.  the  pre- 
ordained end,  of  those  of  us  who  call  ourselves  mortal.  It  is  a  system  of  care  that  does  not  abandon  the 
terminally  ill  to  a  panoply  of  unwanted,  and  generally  futile,  therapies,  therapies  which  will  punctuate  the 
dying  process  by  fits  and  starts,  but  will  only  forestall  the  inevitable,  though  only  after  we  have  brutalized 
our  pati'nts.  It  is.  finally,  a  system  of  care  which  marshals  all  the  resources  of  medical  and  nursing 
systems  lo  make  sure  that  those  who  are  dying  are  also  living  well  while  they  die. 
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That  we  have  not  yet  obtained  this  son  of  system  is  not,  in  any  way,  to  sanction  the  alternative 
now  before  this  Committee,  the  Amencan  courts,  and  the  American  people    It  is.  in  fact,  my  most  deeply 
held  belief  that  were  we  to  pursue  assisted-siucide  and  euthanasia  as  our  response  to  the  tenmnally  ill.  we 
would  soon  find  ourselves  —  ourselves,  my  fellow  physicians  and  allied  health  care  workers  —  quite 
literally  putting  to  death  hundreds  of  thousands  of  others  under  the  guise  of  "mercy"  and  "autonomy."  If 
the  experience  of  other  countries  and  other  cultures  with  this  allegedly  bemgn  practice  is  any  guide  (and  1 
have  no  reason  to  invoke  American  "exceptionalism"  in  this  regard),  we  will  be  engaging  m  the  poorly 
disguised  expedience  of  eliminating  the  "least  desirable"  among  us.  This  is  an  argimient  I  develop  more 
fully  in  my  submitted  written  testimony,  and  which  I  will  gladly  develop  orally  at  this  Committee's 
pleasure. 

Finally,  ladies  and  gentlemen  of  this  Committee,  let  me  reiterate  that  we  stand  at  a  crucial 
turning  point  in  American  history    We  now  have  it  well  within  our  technical  means  to  alleviate,  to 
palliate,  to  comfort,  and  to  control  the  worst  of  symptoms  among  those  of  our  fellow  citizens  who  are 
terminally  ill.  The  questions  before  this  Committee,  and  before  the  coimtry  at  large,  is  whether  we  have 
the  heart,  the  courage,  and  the  will  to  make  it  so,  or  whether  we  will  opt  for  expedience,  and  call  it  mercy 
Few  issues,  it  seems  to  me.  will  more  fiilly  develop,  or  retard,  the  advance  of  the  Amencan  spirit  in  the 
next  few  decades.  I  hope  we  will  make  the  wisest,  and  most  humane,  of  choices. 

I  urge  this  Committee,  and  those  now  involved  in  this  debate,  to  resist  the  call  for  a  form  of  what 
is  essentially  licensed  killing,  and  to  take  up  the  harder  struggle  of  canng  for  the  lives  of  the  terminally 
ill 

Thank  you  for  your  kind  attention. 
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ow  ought  we  die?  Should  we  decide  when  and 
how  to  die?  Should  we  seek  death  before  it 
finds  us.  even  as  a  release  from  our  pains,  phys- 
ical and  otherwise?  Should  physicians  be  the 
agents  who  help  us  commit  suicide? 
What  was  once  a  small,  if  insistent,  chorus  of  voices  lobbying 
for  legalization  of  euthanasia  has  grown  in  both  number  and 
volume.  It  is  a  chorus  of  voices  that  has  newly  found  legitimacy, 
and  has  captured  the  attention  of  a  serious  audience  in  medical 
ciicles.  This  reawakened  interest  in  euthanasia  has  also  generated 
political  activity,  the  most  prominent  of  which  is  Initiative  119, 
which  the  voters  of  Washington  state  will  face  this  November. 
The  referendum,  if  passed,  would  in  essence  overturn  existing 
laws  that  prohibit  physicians  from  intentionally  killing  patients. 
The  focus  of  concent  in  this  debate  over  the  permissibility 
of  euthanasia  has  been  those  pauents  afflicted  with  a  terminal 
disease  who  are  dying  a  slow,  disfiguring  death.  Exhausted  from 
their  struggle,  dispirited  over  their  prospects,  and  facing  weeks 
or  months  of  pain,  these  patients,  it  is  argued,  should  be  offered 
something  that  does  no  more  than  hasten  the  inevitable.  If  they 
are  competent  to  make  decisions — and  if  they  are  so 
inclined — these  patients  should  be  allowed  to  seek  assistance 
with  suicide.  More  specifically,  physiciam  should  be  permitted 
(in  the  words  of  the  Washington  initiative)  to  "render  a  medical 
service**  lo  consenting  patienu.  namely,  the  proffeiing  of  drugs 
with  the  sole  intent  of  killing. 

CARLOS  F.  GOMEZ.  MD.  u  a  resident  in  imemal  medicine  at  the 
University  of  Virginia  Health  Sciences  Center  A  p-aduate  of 
the  University  of  Virginia  School  of  Medicine,  he  also  holds  a 
doctorate  in  public  policy  studies  from  the  University  of  Chicago. 
This  article  is  based  on  his  forthcoming  book.  Regulating  Death: 
Euthanasia  and  the  Case  of  the  Netherlands  (Free  Press). 


Those  who  make  this  argument  m  favor  of  euthanasia— espe- 
cially those  now  engaged  in  crafting  new  legislation  in 
Washington  state  and  elsewhere — proceed  from  two  premises, 
neither  of  which  IS  easily  refilled.  The  first  IS  thai  to  end  a  paneni  °s 
suffering  through  euthanasia  is  a  humane  and  chanuible  enter- 
prise, that  it  fits  well  (or  should  fit  well)  with  the  tradioonally 
accepted  role  of  physician  as  alleviator  of  pain.  When  all  else 
fails — when  medicine's  curabves  and  analgesics  neither  heal 
nor  palliate — the  physician  should  be  able  to  end  a  consenting 
patient's  suffering  by  killing  the  paoenL  The  second  premise, 
winch  complements  the  fits,  exalts  the  widely  accepted  principle 
of  autonomy  and  suggests  that  freely  consenting  individ- 
uals— physicians  and  panents — should  be  relatively  unfettered 
in  this  mailer.  If  a  paueni  so  chooses  to  end  his  or  her  life,  and 
if  a  physician  is  a  willing  participant,  then  euthanasia  is  per- 
missible. This  argument  ftom  autonomy  finds  bold  expression 
in  the  words  of  R  Tnstram  Englehardt  ("Death  by  Free  CThoice: 
Variations  on  an  Antique  Theme.**  in  Suicide  and  Euthanasia. 
edited  by  Baruch  Biody,  Kluwer  Academic  Publishers,  1989). 
An  apologist  for  the  practice.  Englehardt  suggests  that 
against  any  claims  regarding  the  sanctity  of  life, 
counterclaims  can  be  advanced  regarding  the  sanctity  of 
free  choice.  Another  way  of  putting  this  is  that  killing 
cannot  be  shown  to  be  a  malum  in  se. .  ..What  is  wrong 
with  murder  is  taking  another  person's  life  without  per- 
mission. Consent  cures.  The  competent  suicide  consents 
(emphasis  added]. 

Laws,  taboos,  and  professional  canons  of  conduct  thai  impinge 
on  this  fret  om.  that  prohibit  what  is  seen  as  a  charitable  act. 
should  be  modified  or  repealed.  Moreover,  so  the  argument  goes, 
well-crafted  legislation  in  this  area  has  the  added  advantage  of 
regulating  a  practice  that  occun  with  greater  frequency  and  reg- 
ularity than  we  care  to  admit. 

I  am  skeptical  of  these  arguments  (even  in  their  most  elegant 
form),  and  in  particular,  I  am  opposed  to  the  end  that  they  serve. 
There  is  a  suasive  power  in  these  images  of  patients  disfigured 
physically  and  emotionally  by  pain  and  ilbiess.  yet  I  am  uncon- 
vinced that  the  proper  response— either  Aom  the  profession  of 
medicine  or  from  society  as  a  whole — should  be  to  assist  in 
suicide.  My  objections  have  several  sources.  Some  derive  from 
a  basic  disagreemem  with  apologists  for  physician-assisted  suicide 
over  what  constitutes  a  fitting  role  for  physicians  m  society, 
and  what  pan  physicians  may  and  may  not  play  in  their  patients ' 
lives.  Other  objections  follow  from  a  profound  mistrust  that 
what  is  pomayed  as  an  act  of  charily  is.  in  fact,  beneficent  and 
good:  to  acquiesce  in  a  demand,  however  sincere,  is  not  nec- 
essarily the  same  as  to  act  lovingly. 

Were  I  to  develop  these  objections  more  fiilly,  this  would  be 
a  rather  difTeient  article,  focusing  on  maners  more  philosophical 
and  theological.  I  leave  that  impoftant  task  to  my  other  colleagues 
writing  in  this  issue  of  Commonweal,  and  instead  concentrate 
here  on  more  specific  worries:  What  would  this  newly  codified 
practice  of  euthanasia  look  like?  Will  it  be.  as  its  defenden  insist, 
an  exercise  of  last  resort  used  only  under  the  most  rigidly  con- 
trolled and  tightly  circumscribed  of  circumstances?  What  kinds 
of  patients  will  ask  for  euthanasia,  and  how  will  we  evaluate 
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Iheir  requests?  Finally,  and  most  impoiuntly.  how  will  we  regulate 
this  practice?  How  wUl  we  assure  ounelves  that  the  weak,  the 
demented,  the  vulnerable,  the  sbgmatized — those  incapable  of 
consent  or  disseni — will  not  become  the  unwilling  objecu  of 
such  a  pncdce? 

It  is  this  latter  coiKcm  which  makes  me  most  uneasy, 
and  even  if  I  were  won  over  by  other  arguments,  prudence 
would  still  bid  me  to  oppose  giving  public  sanction  to 
the  practice.  The  vulnerable  among  us  are  already  more 
exposed  than  the  test  to  injustice  in  various  forms;  some 
forms  of  iDJusiice  are  more  onerous  and  dangerous  than  others. 
No  injustice.  I  would  contend,  would  be  greater  than  being  put 
10  death,  innocent  of  cnme  and  unable  to  amculaie  one 's  interests. 
It  IS  the  possibility— or.  m  my  estimation,  the  likelihood — of 
such  injustice  occurring  that  most  hanleiis  my  resistance  to  calls 
for  giving  public  sanction  to  euthanasia. 

Those  who  are  now  proposmg  the  decriminalization  of 
euthanasia,  however,  argue  that  it  is  a  practice  that  can.  and 
should,  be  well  controlled.  To  argue  as  I  do.  it  is  said,  is  to  deny 
dying  paoents  a  needed  and  welcome  opaon  because  of  misplaced 
and  unfounded  fears.  There  are  certainly  dangers  here,  the  argu- 
ment continues,  but  a  mature  and  democratic  society  should  be 
willing  and  able  to  construct  a  public  policy  that  enhances  the 
autonomy  of  these  dymg  pauents.  while  protecting  the  rights 
of  others.  And  that  say  the  proponents  of  Initiative  1 1 9,  is  pre- 
cisely what  the  proposed  law  in  Washington  would  do. 

Of  late,  it  has  been  at  this  point  in  the  argumeiu  that  proponents 
of  euthanasia  have  pointed  to  the  Netherlands  as  a  model  for 
this  son  of  practice.  Some  segments  of  the  Dutch  medical  pro- 
fession have  practiced  euttvmasia.  more  or  less  openly,  for  almost 
two  decades.  Proponents  of  euthanasia  in  the  United  States  look 
to  the  Netherlands  as  evidence  thai  this  pracuce  can  be  well 
managed,  and  that  it  can  be  resmcted  to  only  those  pauents  who 
are  competent  to  make  such  decisions.  The  experience  of  the 
Dutch — who  form  a  humane,  tolerant,  democrsiic  society — should 
give  at  least  some  assurance  that  this  practice  does  not  nec- 
essarily degenerate  into  mdiscriminate  killing. 

The  comparison  to  the  Dutch  in  this  matter  is  an  apt  one  in 
many  ways.  The  reasoning  of  those  in  the  Umted  Stales  who 
defend  the  permissibility  of  euthanasia  on  the  grounds  that  pauents 
should  be  able  to  choose  the  manner  and  time  of  their  death, 
for  example.  IS  almost  perfectly  realized  in  the  Dutch  acceptance 
of  euthanasia.  The  Dutch  give  such  weight  to  the  principle  of 
patient  autonomy,  for  instance,  that  political  and  legal  institu- 
boDS — such  as  the  courts — have  found  other  competing  interests 
insufficient  to  override  a  request  for  euthanasia.  Tlius,  claims 
that  euthanasia  lies  outside  the  ethic  of  medical  practice,  or  that 
it  CTcaies  unjustifiable  dangers  for  vulnerable  patients,  have  been 
almost  completely  subordinated  to  what  apologists  for  the  prac- 
tice cast  as  die  n;/u  of  pauents  to  seek  ifaeir  end  through  physician- 
assisted  suicide. 

There  is,  moreover,  a  well-established  sentiment  in  the 
Netherlands  that  parallels  another  aigument  of  those  in  this  coun- 
try who  would  decriminalize  euthanasia:  that  there  is  no  dis- 
linciion  between  wuhdiawmg  life-susiaining  medical  intervention 


during  the  agonal  suges  of  a  paneni's  illness  and  killine  the 
patient  outright.  Thus,  the  Dutch  have  dispensed  with  the  terms 
"active"  and  "passive"  ntlhanasia  and  use  tl>e  term  "euthanasia" 
simply  and  exclusively  to  denote  the  physician's  intennonal 
administranoD  of  a  lethal  drug  at  the  express  request  of  the  panem. 

The  notion  that  the  practice  of  euthanasia  is  one  which  the 
nyriirai  profession  can  safely  incorporate  inio  accepted  standards 
of  care,  furthermore,  receives  suppon  from  organized  mediane 
in  the  Nethertands.  The  ICN.M.G.  (the  Royal  Dutch  Society 
for  the  PrtmoQon  of  Medicine)  has  advanced  euthanasia  as  a 
permissible  medical  practice.  The  iCN.MG.  has  not  only  drawn 
up  guidelines  for  acceptable  use  of  euthanasia,  it  has  actively 
pursued  legalization  of  the  practice  through  the  legislabve  and 
judicial  branches  of  Dutch  govemmenL  The  K.N.M.G.  was 
instrumental,  for  example,  in  lending  suppon  early  on  in  the 
euthanasia  movement  by  intervening  on  behalf  of  physicians 
accused  of  homiade  for  practicing  euthanasia,  and  by  testifying 
before  govemmem  coirunissions  on  the  desirability  of  the  practice 
from  a  medical  standpomt. 

Thus,  proponents  of  euthanasia  in  the  U.S.  are.  in  one  sense, 
conea  in  drawing  parallels  between  the  aims  of  theu'  movement 
and  the  exper.ence  of  the  Dutch  with  euthanasia.  There  is  a  son 
of  rough  truth  to  the  analogy,  and  defenders  of  the  practice  in 
this  country  can  rightly  pomt  to  public  opimon  surveys  ui  the 
Netherlands  that  validate  the  overwhelming  endorsement 
euthanasia  receives  tmm  at  least  two-thirds  of  the  lay  public, 
and  perhaps  an  even  higher  percentage  of  the  medical  professioa 
They  can.  moreover,  pomt  to  repeated  assurances  from  ofiTicials 
in  both  the  government  and  in  pnvate  professional  orgaruzanons 
that  the  practice  is  not  bemg  abused.  It  is  argued  that  the  Dutch 
experiment  with  euthanasia,  which  is  now  several  years  old. 
demonstrates  that  the  practice  is  essentially  benign,  or  at  the 
very  least,  that  it  has  not  degenerated  into  indiscnminate  killing 

My  own  reading  of  the  situauon  in  the  Netherlands,  however, 
is  more  disturbmg.  and  illuminates  a  side  to  this  practice  that 
rarely  fmds  its  way  mto  public  debate.  I  base  my  opinions  on 
fieldwoik  1  conducted  there  ui  1989.  which  involved  documenting 
case  histories  of  euthanasia  gathered  from  those  most  familiar 
with  the  practice:  Dutch  physicians  themselves.  The  reality  of 
euthanasia  in  the  Netherlaiuls  is,  I  believe,  miscast  and  misun- 
derstood in  this  country.  Were  it  better  appreciated,  it  would.  I 
believe,  give  pause  to  those  now  seeking  public  sanction  for 
physidan-assisted  suicide  in  this  coimtiy. 

To  begin  with,  euthanasia  is  still  technically  illegal 
in  the  Netherlaivls.  Through  a  series  of  ctjmplicaied 
landmark  cases  which  began  in  1973,  however, 
the  Dutch  have  created  a  de  facto  opening  to  the 
practice  of  euthanasia,  which  rests  on  the  notion 
that  physicians  will  icpon  their  acu  of  euthanasia  to  public  pros- 
ecutors. As  die  pracnce  now  stands,  tolerance  of  euthanasia  pre- 
supposes that  the  killing  of  patients  by  their  physicians  will  receive 
some  son  of  airing,  that  is,  that  physicuns  who  practice  euthanasia 
will  have  to  give  a  public  accoimtmg  of  their  actions.  The  inten- 
tional killing  of  a  panent  is  formally  a  crime,  and  in  reporting 
such  a  case  to  the  dismct  prosecutor  (as  mandated  by  coun- 
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estiblished  guidelines),  physicians  must  claim  not  innocence, 
but  miaganiig  ciicumstances — that  they  acted,  in  the  words  of 
■he  K^^G^  with  tbeir  "badu  against  the  walL'Thus  legulanon 
of  physician-assisted  suicide,  to  the  extent  that  euthanasia  is 
regulated  at  all  in  the  Netherlands,  rests  on  the  assumption  that 
physicians  will  incnminate  themselves  in  what  is  essentially 
an  act  of  homicide. 

It  stretches  the  imagination,  however,  to  believe  that  a  stip- 
ulation of  this  sort  provides  any  son  of  regulatory  force.  Most 
acts  of  euthanasia  m  the  Netherlands  go  unreponed  and  unin- 
vestigaied  by  public  authorities.  What  is  more,  this  is  widely 
known  to  be  the  case.  There  is  wide  agreement  among  both 
defenders  and  critics  of  the  practice  that  the  nearly  two  hundred 
cases  of  euthanasia  reponed  in  1987  to  the  Ministry  of  Justice, 
for  example,  represent  but  a  tiny  fraction  of  the  actual  number 
of  cases.  In  my  own  small  sample  of  clinical  histories,  public 
prosecutors  were  notified  less  than  1 3  percent  of  the  time.  Thus, 
those  in  this  country  who  look  to  the  Netherlands  for  evidence 
of  a  well-regulaied  system  of  physician-assisted  suicide  air  blithe- 
ly acceptmg  the  assuiaiKes  of  Dutch  apologists  for  the  practice, 
who  themselves  would  be  hard-pressed  to  provide  evidence  of 
any  sort  of  formal  regulatory  ovenighL 

Nevertheless,  those  in  this  country  who  defend  the  cuireni 
euthanasia  initiative  counter  that  the  Washington  state  proposal 
is  codified,  that  unlike  the  Dutch  situation,  euthanasia  in  this 
country  would  have  the  added  benefit  of  formal  legal  sanction. 
What  is  implied  here  is  that  formal  rules,  unlike  the  de  facto 
legal  situation  in  the  Netherlands,  somehow  have  more  regulatory 
muscle  to  them.  Yet  one  should  note  that  the  Washington  propo- 
sition is  urry  like  the  current  Dutch  arraagemenL  There  is.  in 
fia,  no  regulatory  oversight  in  Initialive  1 19.  Like  the  Dutch 
situation,  the  Washington  proposal  gives  permission  to  physi- 
cians to  perform  what  was  heretofore  an  illegal  act,  stipulates 
punishment  should  physicians  exceed  the  boundaries  of  per- 
missible euthanasia,  yet  does  not  provide  any  mechanism  of 
oversight.  Like  their  counierpans  in  the  Netfaolanu,  the  citizens 
of  Washington  would  be  subjea  to  a  law  that  is  not  constraining, 
but  eipaiurvr.  Euthanasia  would  be  ooe  moie  among  the  options 
available  in  a  physician's  airoamentaiium. 

Some  might  argue  heie  that  the  Washington  proposal  does 
nothing  more  than  give  physicians  the  same  latitude  they  have 
with  other  therapies.  But  there  is  a  slightly  deceptive  twist  to 
the  Washington  proposal.  A  careful  reading  of  the  bill  reveals 
that,  remaikably  enough,  in  a  case  of  euthanasia,  one  could  not. 
under  the  proposed  law.  impute  that  the  physician 's  actions  were 
the  proximate  cause  of  death.  One  suspects  that  this  clause  was 


msened  to  avoid  any  possibilitN-  of  cnminaj  proceeding  against 
a  physician  who  followed  the  guidelines  of  Iniuati  ve  119.  What 
it  in  efTea  does,  however,  is  place  the  acaons  of  a  euthanist  in 
a  son  of  regulatory  limbo.  It  makes  it  difiiculi  (if  not  impossible) 
to  discern  which  deaths  in  a  given  time  penod  were  due  to 
""*""«T"  If  "respiratory  anest" — and  not  the  massive  oveidose 
of  nan»ocs  diat  led  to  the  icspuatory  anesi — is  the  official  cause 
of  death  m  an  instance  of  euthanasia,  the  most  basic  of  epi- 
demiologic studies  would  be  almost  impossible  to  undertake. 
Cases  of  euthanasia  would  blend  imperceptibly  into  the  larger 
background  of  deaths  resulting  from  natural  raiisf^.  Unlike  other 
iamgenic  deaths — poorly  tied  surgical  knots,  inadequate  or  inap- 
proprutely  administered  medicines— euthanasia  would  escape 
the  son  of  rigorous  analysis  to  which  the  medical  profession 
routinely  subjects,  for  example,  its  uncomplicated  appendec- 
tomies. 

The  significance  of  this  point  is  not  to  be  minimized,  and 
here  again,  the  example  of  the  Dutch  is  instructive.  If  euthanasia 
is  to  become,  as  its  defenders  suggest,  an  option  of  last  reson, 
then  a  sense  of  the  numbers  of  patients  and  types  of  paoents 
being  killed  by  their  physicians  is  important  Yet  in  Holland, 
this  most  basic  of  information  is  impossible  to  ascertain  with 
any  assurance  of  accuracy,  precisely  because  physicians  mis- 
represent themselves  on  the  death  certificates.  Moreover,  absent 
this  son  of  essential  informaoon.  mrae  complicated  epidemiologic 
informanon  becomes  a  matter  of  guesswork  and  speculation. 

Proponents  of  euthanasia  here  and  in  the 
Netherlands  use  this '  accuracy  to  their  advan- 
tage in  at  least  two  ways.  First,  the  numbers  of 
patients  killed  by  euthanasia  each  year  are — at 
least  to  my  mind— consistently  tmderrepresent- 
ed.  because  they  are  based  not  on  mortality  statistics  but  on 
estimates  from  surveys.  In  various  articles  and  forums,  for  exam- 
ple. Dutch  apologists  for  the  practice  suggest  that  euthanasia 
accounts  for.  at  most  2  percent  to  3  percent  of  all  deaths  in  the 
Netherlands.  In  a  coimtry  with  a  published  mortality  rate  of 
120.000.  this  would  mean  that  anywhere  from  2,400  to  3,600 
people  die  in  the  Netherlands  from  euthanasia  each  year.  This 
number  is  used  by  defenders  of  the  practice — both  here  and 
abroad — to  demonstrate  that  euthanasia  would  be  little  more 
than  a  statistical  blip— essentially  undetectable— on  a  coimiry 's 
abcady  established  mortality  rate.  But  to  give  the  Dutch  estimates 
of  the  prevalence  of  euthanasia  some  perspective,  one  should 
note  that  if  this  rate  of  euthanasia  were  to  take  hold  in  the  United 
States  (with  an  annual  mortality  rate  of  approximately  2  million 
deaths  per  year),  a  "small"  number  of  deaths  from  euthanasia 
would  represent  40.000  to  60,000  people  killed  each  year  by 
their  physicians. 

Secondly,  it  is  impottaiu  to  keep  these  numbers  in  mind— even 
if  they  are,  as  I  suggest,  underestinuues — because  apologists 
for  the  practice  suggest  that  not  only  are  the  numbers  of  people 
who  die.  or  would  die.  ftoto  eudianasia  small .  evidence  of  abuse 
of  the  practice  is  even  smaller.  That  is  to  say,  most  of  this  "small" 
number  of  people  killed  by  euthanasia  ardently  requested  to  be 
put  to  death,  were  of  sound  mind,  had  no  other  options  available. 
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Old  so  on.  And  to  be  fair,  in  tny  own  sample  of  cases  of  euihanuu 
from  the  Netherlands,  most  cases  did  fit  the  critena  established 
by  the  courts  and  the  Dutch  medical  profession.  Yet  there  were 
enough  cases — four  out  of  twenty-six.  to  be  txaa. — in  which 
it  was  clear  thai  the  patient  was  mcapable  of  givmg  consent,  or 
in  which  it  was  doubtful  that  consent  could  have  been  obtained 
properly.  In  none  of  these  cases,  by  (be  way,  wu  the  public 
prosecutor  notified. 

This  raises,  finally,  the  question  of  how  well  (his  practice 
can  genuinely  be  regulated,  and  what  this  society  would  accept 
as  a  tolerable  degree  of  assurance  that  its  most  vulnerable  peo- 
ple— the  weak,  the  unconscious,  the  demented,  the  socially  stig- 
tnimrri  and  marginalized — would  be  well  protected  fmm  an 
unwanted  death.  If  one  were  to  assume  thai  the  accepted  preva- 
lence rates  of  euthanasia  in  the  Netherlands  wouid  lake  hold  in 
the  VS..  then  how  many  of  the  projected  40.000  to  60.000  deaths 
bom  euthanasia  per  year  would  we  be  willing  to  accept  as  "mis- 
lakes"?  Even  a  lelaovely  small  penzmage — say  I  percem — would 
mean  that  400  to  600  people  would  die.  innocent  and  unwilling, 
ai  the  hands  of  physicians.  And  even  thai  number.  I  suggest, 
would  underestimate  the  proportions  of  the  crime. 

Those  who  now  face  the  choice  of  the  legalization  of  eutfianasia 
in  (he  state  of  Washington  should.  I  submiu  look  at  (he  issue 
with  greater  care.  Moreover,  if  they  use  the  Netherlands  as  a 
model,  they  might  do  well  (o  (ake  a  second  look,  and  see  if  the 
experience  of  the  Dutch  might  better  serve  as  a  cautionary  tale. 
To  construct  this  matter  of  euthanasia  as  merely  a  question  of 
paoent  autonomy  is.  I  believe,  to  give  short  shrift  to  those  who 
cannot  be  truly  autonomous.  The  faa  thai  these  people  are  voice- 
less— that  they  do  not  vote,  do  not  write  or  read  articles,  cannot 
advance  their  own  interests — makes  them  particularly  worthy 
of  our  concern.  The  practice  of  euthanasia — al  least  as  currently 
envisaged  for  the  state  of  Washington — would  place  these  patients 
at  mtolerable  risk.  And  if.  as  I  have  suggested,  the  Dutch — with 
iheu  generous  social  services  and  universal  health-care  cover- 
age— have  a  difficult  time  controlling  (he  practice,  it  takes  little 
imagination  to  see  what  might  easily  happen  here,  with  a  medical 
system  groaning  under  the  stram  of  too  many  demands  on  too 
few  resources. 

Those  who  would  suggest  thai  I  am  an  alarmist — that  I  am 
raising  (he  specter  of  "meicy-kiUing.'' with  all  its  ugly  and  painful 
histoncal  baggage — should  stop  u>  consider  the  curmu  condition 
of  vulnerable  patients  in  (his  country.  One  needs  only  to  walk 
some  afternoon  through  the  back  wards  of  (he  larger  municipal 
bospi(ais  in  (his  coundy  (o  ge(  an  idea  of  bow  temious  (bese 
pa(ien(s'  exis(ence  already  is.  To  suggest  that  euthanasia  would 
be  anything  but  an  unjustifiable  danger  (o  these  patienis  is  (o 
close  one's  eyes  to  reality.  The  cries  of  (hose  who  die  in  pain 
■nd  despair,  amid  (he  studied  indiffeiaice  of  professionals  whose 
du(y  i(  is  to  attend  to  (heir  needs,  should  be  heard.  That  (heir 
cries  are  gaining  in  intensity — (hat  some  segments  of  society 
feel  that  they  should  have  (he  option  of  being  helped  in  (heir 
suicide — stands  as  a  reproach  to  us.  What  I  ask.  however,  is 
that  those  desperate  dies  for  release  from  pain  be  balanced  against 
the  needs  of  the  voiceless,  who  even  in  (heir  silence,  still  have 
a  tight  (0  live.  Z 
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o  you  want  your  doctor  licensed  to  kill?  Should 
he  or  she  be  permitted  or  encouraged  to  inject 
or  prescribe  poison?  Shall  (he  mantle  of  privacy 
(hat  pnxects  (he  doctor-patient  relationship,  in 
the  iiervice -^f  life  and  wholeness,  now  also  cloak 
decisions  for  death?  Do  you  want  your  doctor  deciding,  on  the 
basis  of  his  own  private  views,  when  you  still  deserve  to  live 
and  when  you  now  deserve  to  die?  And  what  about  the  other 
fellow's  doaor — that  shallow  technician,  thai  insensiiive  boor 
who  neither  asks  nor  lisieos.  (hat  unprincipled  money-grubber, 
(hat  doctor  you  used  to  go  to  until  you  got  up  the  nerve  to  switch: 
do  you  want  him  licensed  (o  kill?  Speaking  generally,  shall  the 
healing  profession  become  also  the  euthanizing  profession? 

Common  sense  has  always  answered,  "No."  For  more  than 
(WO  millenma.  (he  reigning  medical  ethic,  mindful  that  (he  power 
(o  cure  is  also  (he  power  (o  kill,  has  held  as  an  inviolable  rule, 
"Doctors  mus(  no(  ktll."  Ye(  (his  venerable  taboo  is  now  under 
attack.  Proponents  of  euthanasia  and  physician-assisted  suicide 
would  have  us  believe  (bat  it  is  bill  an  irratianai  vestige  of  religious 
prejudice,  alien  to  a  (rue  ethic  of  medicine,  which  stands  in  (he 
way  of  a  rational  and  humane  approach  to  suffering  at  (he  end 
of  life.  Nodiing  could  be  fimher  from  (he  Duth.  The  taboo  against 
doaors  killing  patients  (even  on  recpiest)  is  (he  very  embodimeni 
of  leason  and  wisdom.  Wi(hou(  a,  medicine  will  have  trouble 
doing  i(s  proper  work;  wi(hou(  i(.  medicine  will  have  lost  its 
claim  to  be  an  ethical  and  (nistwonhy  piofessioti:  wi(hou(  i(. 
all  of  us  will  suffer — yes,  more  than  we  now  suffer  because 
tome  of  us  are  not  soon  enough  released  from  life. 


LEON  R.  KASS.  MX),  it  Addie  Clark  Harding  Professor  for  the 
College  andihe  Comimnee  on  Social  Thought  at  the  University 
ofChicago. 
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Mr.  Canady.  Thank  you.  Again  I  want  to  thank  each  of  the  mem- 
bers of  this  panel  for  your  testimony.  It  is  helpful,  excellent  testi- 
mony from  each  of  you. 

Bishop  Spong,  let  me  ask  you  this:  According  to  a  1991  resolution 
approved  by  the  General  Convention  of  the  Episcopal  Church  of  the 
United  States,  "It  is  morally  wrong  and  unacceptable  to  take  a 
human  life  in  order  to  relieve  the  suffering  caused  by  incurable  ill- 
ness," closed  quote. 

Is  that  still  the  position  of  the  General  Convention  of  the  Epis- 
copal Church  of  the  United  States? 

Bishop  Spong.  As  a  matter  of  fact,  I  voted  favorably  on  that  reso- 
lution. I  changed  my  mind  in  the  intervening  years.  It  is  going  to 
be  up  for  a  very  large  debate  in  1992. 

Mr.  Canady.  But  that  still  is  the  position  of  the  Episcopal 
Church? 

Bishop  Spong.  Yes.  That  is  not  however  the  position  of  the  dio- 
cese of  Newark. 

Mr.  Canady.  Let  me  refer  to  something  you  said.  You  referred 
to  the  gift  of  modern  technology  in  your  testimony.  Exactly  what 
did  you  mean  by  that? 

Bishop  Spong.  In  addition  to  being  the  Bishop  of  Newark,  I  am 
also  the  chairman  of  the  board  of  a  nospital  in  Jersey  City,  and  I 
live  with  this  sort  of  decision  constantly.  The  diocese  of  Newark  de- 
cided that  we  needed  to  study  this  in  light  of  our  understanding 
of  the  Christian  Gospel.  We  appointed  a  task  force  made  up  of  doc- 
tors, lawyers  and  chaplains  who  conducted  that  study  and  reported 
it  to  our  convention  this  past  year.  Our  convention  is  some  600  peo- 
ple. 

The  debate  was  as  good  a  debate  as  I  have  ever  presided  over 
in  which  I  did  not  participate,  and  the  vote  was  somewhere  be- 
tween two-thirds  and  three-fourths  positive  for  that  report.  Now, 
that  issue  will  now  go  before  the  National  Convention  of  the  Epis- 
copal Church  in  1997  and  will  be  debated  there. 

Mr.  Canady.  What  are  the  recommendations  contained  in  that 
report? 

Bishop  Spong.  Those  recommendations  I  have  sent  to  this  com- 
mittee. They  basically  would  refuse  to  allow  this  unless  the  person 
chooses  it.  When  I  near  all  of  the  various  traditions  or  various 
things  said  throughout  the  panels  all  afternoon,  that  it  is  going  to 
be  something  done  to  somebody  against  their  will,  you  will  find  us 
totally  opposed  to  that.  All  we  are  asking  for  is  that  there  be  a 
legal  and  moral  right  for  an  individual  who  wishes  to  do  so  to  man- 
age his  or  her  own  death  appropriately. 

Mr.  Canady.  You  would  oppose  allowing  euthanasia  for  the  in- 
competent? 

Bishop  Spong.  Absolutely.  I  would  also  urge  that  living  wills,  be 
mandatory  so  that  the  ability  to  state  that  decision  prior  to 
extremis,  oe  encouraged,  throughout  this  country  so  that  we  do  not 
operate  in  vacuums. 

Mr.  Canady.  What  did  you  mean  by  a  "gift  of  modem  tech- 
noloffir"?  Hemlock  has  been  available  for  a  long  time. 

Bishop  Spong.  I  don't  mean  that.  I  mean  the  gift  of  modern  tech- 
nology to  postpone  death  almost  interminably.  It  is  the  positive  as- 
pect of  modem  technology  that  I  think  has  separated  the  preserva- 
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tion  of  life  from  the  postponement  of  death.  And  I  think  that  is  a 
very  crucial  line.  When  you  cross  that  line.  New  circumstances 
which  require  new  decisions  must  be  faced. 

I  am  in  favor  of  prolonging  life  for  as  long  as  possible  because 
I  do  think  life  is  sacred.  I  am  not  in  favor  of  postponing  death.  And 
I  do  believe  that  the  decision  or  the  difference  between  active  and 
passive  euthanasia  has  been  rendered  inoperative  by  modern  tech- 
nology. 

Mr.  Canady.  So  you  believe  that  this  should  be  allowed  only 
when  the  person  who  is  to  receive  the  benefits  of  this  procedure  re- 
quests it? 

Bishop  Spong.  Absolutely. 

Mr.  Canady.  Do  you  believe  that  the  people  who  are  not  termi- 
nally ill,  but  are  incapacitated  physically,  handicapped,  perhaps  in 
great  pain,  should  be  allowed  the  option  of  assisted  suicide? 

Bishop  Spong.  I  think  everyone  should  have  the  option  to  deter- 
mine how  that  person  shall  die. 

Mr.  Canady.  So  you  would  extend  it,  the  right  to  assisted  sui- 
cide, to  any  competent  person  regardless  of  that  person's  physical 
condition? 

Bishop  Spong.  I  tried  to  separate  the  concept  of  suicide  earlier. 
Suicide,  when  it  is  an  act  of  self-destruction,  when  it  rises  out  of 
depression,  or  when  it  rises  out  of  what  Freud  called  the  death 
wish,  I  think  that  it  is  our  responsibility  as  guardians  of  life  to  do 
everything  we  can  to  preserve  life,  to  bring  health  to  enable  de- 
pressed people  to  come  out  of  depression,  not  to  make  inappropri- 
ate decisions. 

Mr.  Canady.  I  understand  that,  but  aside  from  the  term  of  "sui- 
cide," say  assisted  death,  would  you  believe  that  that  is  a  right  that 
any  competent  person  should  have  regardless  of  that  person's  phys- 
ical condition? 

Bishop  Spong.  Let  me  say  that  it  is  a  right  that  I  would  want 
to  exercise  as  one  human  being.  I  want  the  right  to  determine  how 
I  shall  die,  when  I  have  not  many  other  choices.  ^Tien  I  have  been 
told  that  I  have  got  a  terminal  disease  and  I  have  x  number  of 
weeks  or  months  to  live  and  what  the  process  is  going  to  be,  I  want 
a  right  to  make  a  legal  and  moral  decision  for  myself  in  conjunction 
with  people  I  know  best  and  love  most  deeply.  I  am  fortunate 
enough  to  have  a  doctor  in  whom  I  have  absolute  confidence.  I  do 
believe  that  is  a  vanishing  value  in  the  American  medical  profes- 
sion today. 

Mr.  Canady.  Mr.  Frank. 

Mr.  Frank.  I  will  defer  to  the  chairman  since  I  just  got  here. 

Mr.  Canady.  Mr.  Hyde. 

Mr.  Hyde.  Well,  I  didn't  get  here  much  before  you  did. 

Mr.  Frank.  No,  but  I  was  careful  and  let  you  beat  me,  Henry. 

Mr.  Hyde.  Dr.  Gomez,  I  have  always  been  interested  in  the 
phrase  "potential  human  life."  I  have  viewed  that  as  kind  of  an 
oxymoron.  An  embryo,  blastocyst,  then  an  embryo  and  a  fetus,  I 
view  that  as  human  life,  not  potential  human  life.  It  is  human.  It 
is  not  animal,  vegetable  or  mineral.  It  is  alive,  it  is  growing,  and 
it  has  potential.  So  it  is  human  life  with  potential.  It  is  not  fully 
developed,  but  it  is  not  potential  human  life. 
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That  seems  to  diminish  the  mystery  and  the  wonder  of  this  en- 
tity that  is  growing,  and  aHve,  and  a  member  of  the  human  family. 
So  when  I  read  a  statement,  who  has  the  right  to  make  decisions 
about  life  that  is  only  potential,  I  don't  know  how  you  could  have 
life  that  is  human  and  have  it  only  potential.  It  has  potential,  but 
it  is  there.  It  exists,  and  it  is  alive;  is  it  not? 

Dr.  Gomez.  You  are  not  going  to  get  an  argument  from  me  on 
that. 

Mr.  Hyde.  That  is  why  I  asked  you. 

Dr.  Gomez.  My  concern  with  this  question  of  what  is  a  compel- 
ling State  interest  in  life  has  bothered  me  for  a  long  time,  and  now 
when  I  see  it  in  this  manifestation  in  the  circuit  court  opinions  that 
suggest  that  the  State  has  less  of  a  compelling  interest  in  termi- 
nally ill  patients,  that  should  make  us  shudder.  If  you  want  to  pro- 
vide terrible  medical  care,  make  sure  that  every  medical  student 
and  resident  in  this  country  understands  that  they  have  less  of  a 
compelling  interest  in  the  terminally  ill;  and  then  you  will  have  not 
only  assisted  suicide,  but  you  will  have  euthanasia  by  droves. 

Mr.  Hyde.  I  agree,  and  I  think  that  is  an  interesting  and  impor- 
tant question.  John  Donne,  the  great  poet,  said,  "Every  man's 
death  diminishes  me  for  I  am  involved  in  mankind."  And  the  State 
ought  to  have,  as  its  premise,  the  defense  of  its  citizens,  of  its 
members,  members  of  the  State.  And  that  is  why  I  have  always 
been  bothered  by  the  privacy  license  for  justification  for  abortion, 
because  I  am  with  Arthur  Miller;  "Attention  must  be  paid."  He  is 
not  a  dog  dropping  in  his  grave  unnoticed,  he  is  a  human  being, 
and  attention  must  be  paid. 

Thank  you.  Doctor.  I  appreciate  it.  I  have  no  further  questions. 

Mr.  Canady.  Mr.  Frank. 

Mr.  Frank.  Thank  you. 

One  question  that  concerns  me,  and  it  is  a  case  where  the  inter- 
section of  legal  and  medical — it  does — ^I  guess,  I  would  ask  those 
who  are  opposed  to  assisted  suicide,  because  if  people  don't  oppose 
assisted  suicide,  this  would  not  be  hard  for  them,  but  do  you  agree 
that  a  doctor  has  the  right  to  withhold  treatment  when  that  would 
clearly  be  lifelong?  With  the  approval  of  the  patient,  obviously. 

Dr.  Bristow.  Mr.  Frank,  I  certainly  agree  that  a  doctor  is  ethi- 
cally within  his  or  her  rights  to  withhold  treatment  at  the  request 
of  tne  patient. 

Mr.  Frank.  I  want  to  make  clear,  when  I  say  "the  right,"  I  mean 
that  you  would  not  be  legally  punished  for  it,  as  opposed  to  some- 
thing affirmative.  You  would  agree  that  a  doctor  shouldn't  be  sub- 
ject to  legal  pimishment  for  refusing,  for  declining  at  the  request 
of  the  patient  to  offer  treatment  that  would,  in  fact,  prolong  life? 

Dr.  Bristow.  Also,  it  is  fortunate  that  it  is  legally 

Mr.  Frank.  I  understand,  but  I  am  talking  about  what  it  should 
be. 

Dr.  Bristow.  The  medical  profession  doesn't  try  to  set  what  the 
laws  are. 

Mr.  Frank.  Excuse  me?  Doesn't  try  to  set  what  the  laws  are? 
You  have  a  bunch  of  doctors  sneaking  around  behind  your  back  to 
my  office  trying  to  set  what  the  laws  are.  I  am  going  to  report  them 
to  you.  Maybe  you  ought  to  disband  your  PAC. 
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Dr.  Bristow,  The  point  I  am  trying  to  make  is  that  we  feel  re- 
sponsible for  defining  what  is  rig^t. 

Mr.  Frank.  I  understand.  But  that  is  not  what  we  are  talking 
about  here.  We  are  talking  about  what  public  policy  ought  to  be, 
and  I  have  to  say  that  the  notion  that  doctors  are  not  trying  to  set 
the  law  with  regard  to  medical  care  is  a  startling  one  to  me. 

Let  me  ask  Dr.  Kass  the  same  question. 

Dr.  Kass.  I  think  since  patients  have  a  legal  and  moral  right  to 
refuse  treatment,  even  life-sustaining  treatment,  it  is  both  legally 
and  morally  right  for  the  physician  to  respect  that  right. 

Mr.  Frank.  At  the  point — this  is  for  everybody — even  at  the 
point  at  which  the  patient  is  now  not  conscious  anymore?  If  the  pa- 
tient was  clear  enough  beforehand,  does  that  bind  you  afterwards? 

Dr.  Kass.  You  mean  if  there  is  an  advanced  directive  or  a  living 
will,  or  in  the  absence  thereof? 

Mr.  Frank.  The  patient  said — ^met  the  legal  thing  in  that  State 
and  said,  I  just  want  you  not  to  do  that. 

Dr.  Kass.  As  a  matter  of  principle,  yes;  but  in  practice,  everybody 
who  has  dealt  with  this  knows  how  delicate  it  is. 

Mr.  Frank.  I  understand.  But  in  principle,  yes. 

Dr.  Gomez. 

Dr.  GrOMEZ.  I  agree  with  what  has  been  said  before,  and  one  of 
the  reasons  that  I  can  do  that  and  feel  all  right — not  great,  but  all 
right — about  doing  that  is  at  least  the  patient  has  the  protection 
of  their  natural  pathology.  I  do  not  have  to  interfere  in  order  to 
kill. 

Mr.  Frank.  But  I  think  that  is  getting  to  a  difference  that  is  di- 
minished in  moral  significance. 

Dr.  Gomez.  Absolutely  not. 

Mr.  Frank.  Excuse  me,  Doctor.  I  know  you  disagree,  and  I  as- 
sume you  had  time  to  testify,  and  I  am  now  explaining  why  I 
strongly  disagjree  with  you.  Because  the  protection  of  my  natural 
pathology  when  it  is,  in  fact,  killing  me  and  subjecting  me  to  great 
pain  is  a  protection  I  would  like  to  be  able  to  forbear  in  some  cases. 

But  I  think  that  the  moral  distinction — let  me  put  it  this  way: 
Let's  take  nonmedical  situations.  If  I  come  upon  someone  who  is 
about  to  lose  his  or  her  life,  and  I  could  easily  remedy  that  condi- 
tion, it  is  almost  the  same  as  causing  it,  letting  someone  helpless 
drown  in  a  pool.  In  fact,  there  are  even  some  legal — it  might  not 
be  criminal,  but  some  civil  liabilities. 

The  moral  distinction  between  allowing  someone  to  die  when  it 
could  easily  be  prevented  at  that  time — life  could  be  prolonged — be- 
cause the  person  asked  you  and  helping  it  along  seems  to  me  to 
be  a  very  difficult  one  morally. 

Certainly  from  the  standpoint — I  understand  there  are  practical 
differences,  but  you  have  someone  who — I  mean,  we  have  said  life 
is  very  important,  and  it  is  precious.  If  that  is  the  case,  and  you 
say  people  who  are  under  these  great  stresses  and  strains,  some 
people  they  don't  know  have  autonomy,  and  they  don't  know  who 
they  are,  and  they  can't  make  these  decisions;  but  if  we  are  willing 
to  make — should  people  make  the  decision  to  die  and  not  others, 
and  it  turns  on  what  is  from  their  standpoint  an  accident  over 
which  they  have  no  control,  if  they  are,  in  fact,  about  to  die,  and 
you  could  stop  them  from  dying,  but  they  want  to  die  because  they 
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think  things  are  so  terrible,  and  you  can  do  it  by  not  taking  care 
of  them  when  they  pass  out,  that  is  OK,  but  helping  them  is  not. 
that,  it  seems  to  me,  is  a  moral  distinction  of  no  great  weight.  Ana 
what  it  basically  says  is  it  is  as  long  as  I  am  not  involved.  I  am 
washing  my  hands  of  this. 

Mr.  Canady.  The  gentleman  will  have  2  additional  minutes. 

Mr.  Frank.  I  could  stop  this  from  happening.  It  might  happen 
in  a  week  or  a  month,  but  I  could  stop  it  now,  out  I  am  not  going 
to.  I  am  going  to  let  this  person  die  because  the  person  asked  me 
to  die.  But  that  is  OK  because  I  didn't  do  anything.  I  am  a  passive 
actor. 

The  moral  distinction  between  withholding  your  services  when 
they  could  prolong  life  at  the  request  of  this  individual  and  inter- 
vening to  hasten  the  ending  of  life  seems  to  me  to  be  one  that  is 
more  concerned  with  keeping  the  conscience  of  the  actor  clear  rath- 
er than  anything  that  really  affects  the  outcome.  I  would  be  inter- 
ested in  your  response. 

Dr.  Bristow.  Thank  you  Congressman.  I  would  be  happy  to  re- 
spond to  that. 

There  are  several  aspects  you  should  consider.  Many  believe  that 
the  end  does  justify  the  means;  that  simply  you  have  the  same  end, 
therefore  that  any  means  by  which  you  approach  it  is  perfectly  all 
right 

Mr.  Frank.  Excuse  me.  Doctor.  You  misapprehend  me.  I  am  not 
saying  that  the  end  justifies  means,  but  as  between  the  means  of 
standing  idly  by  when  you  have  the  ability  easily  to  prevent  some- 
thing and  helpmg  it  happen,  that  is  not  a  significant  difference  in 
the  means.  It  is  precisely  what  I  am  trying  to  do  is  equate  the 
means. 

Dr.  Bristow.  Well,  there  are  three  aspects.  The  first  I  have  men- 
tioned. The  second  aspect  of  that  is  that  the  individual  who  finds 
themselves  in  that  position  has  to  consider  actions  that  are  taken 
against  the  will  of  the  patient  as  being,  in  my  view,  assault  and 
battery.  And  so,  it  is  perfectly  sensible  to  me  to  not  do  something 
on  the  basis  of  the  request  of  the  patient  that  makes 

Mr.  Frank.  Excuse  me,  you  are  trying  to,  I  think,  hide  the  philo- 
sophical point  behind  a  technical  legalism.  I  am  talking  about 
whether  the  law  should  or  should  not  allow  that.  We  are  not  talk- 
ing about — you  are  talking  about  a  statutory  difference.  I  am  talk- 
ing about  whether  the  law  should  or  shouldn't  make  that  distinc- 
tion. You  said  the  law  should  make  the  distinction  because  the  law 
does  make  the  distinction.  My  question  is  should  the  law  make  the 
distinction. 

Dr.  Bristow.  Well,  the  third  part  of  that  is  what  you  are  talking 
about  actually  does  happen.  When  a  person  comes  into  an  emer- 
gency room  who  has  attempted  suicide,  and  they  are  unconscious, 
every  effort  is  made  to  try  to  resuscitate  and  revive  that  person. 
And  they,  at  least  in  my  State,  are  not  released  from  custody  until 
there  has  been  some  determination  that  they  are  no  longer  in  im- 
minent danger  to  themselves.  So  society  does  take  the  step  that 
you  are  talking  about. 

Mr.  Frank.  So  that  goes  back — and  I  would  ask  for  30  more  sec- 
onds— that  takes  back  what  people  have  said  before.  You  are  say- 
ing that  I  don't  have  the  right  to  commit  suicide  by  myself  What 
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you  are  in  favor  of  is  to  keep  me  under  some  physical  restraint  so 
that  I  cannot  individually  and  on  my  own  decide  to  do  that.  That 
means  you  are  going  to  physically  prevent  me  from  doing  what  I 
might  do  on  my  own. 

Dr.  Bristow.  I  am  simply  reporting  the  way  it  is. 

Mr.  Frank.  But  you  have  an  obligation  to  talk  about  more  than 
what  it  is.  We  are  talking  about  what  it  should  be. 

Mr.  Canady.  It  is  Mr.  Hyde's  turn. 

Mr.  Hyde.  People  change  their  minds.  People  who  are  suicidal 
suddenly  decide  that  life  is  worth  living.  I  remember  one  of  the 
saddest  things  I  saw  was  on  the  wall  of  the  Fairmount  Hotel  in 
San  Francisco.  It  was  an  old  newspaper,  a  picture  of  the  bridge,  the 
Golden  Gate  Bridge,  and  the  story  of  a  young  college  girl  who  had 
jumped  off  and  killed  herself  over  a  love  affair.  And  I  thought,  my 
Grod,  had  she  waited  and  hung  in  there  or  been  with  the  right  peo- 
ple, she  might  be  married  with  six  kids  today,  wondering  what  she 
was  upset  about. 

And  the  law  has  to  allow  for  these  things.  Doctors  prayerfully 
should  be  nurturers  and  healers  and  alleviators,  not  social  engi- 
neers or  executioners,  and  that  is  the  finest,  in  my  opinion,  tradi- 
tion of  the  medical  profession,  which  you  are  an  exemplar. 

Dr.  Bristow.  Thank  you. 

Mr.  Hyde.  I  yield. 

Mr.  Frank.  The  point  is  I  don't  see  how  that  jibes  if  you  believe 
that,  and  I  would  agree  someone  who  is  clearly  terminally  ill  and 
there  is  not  a  doubt  about  that,  you  are  unlikely  to  succeed.  But 
I  don't  understand  the  moral  distinction  between  acquiescing  by 
giving  someone  the  extra  pills  or  simply  saying,  OK,  we  are  going 
to  let  you  die,  when  I  could  stop  it;  certainly  not  from  the  stand- 
point of  the  patient.  I  don't  understand  it. 

Dr.  Kass. 

Dr.  Kass.  If  you  look  only  at  the  result,  I  don't  think  you  the  see 
a  difference,  but  it  seems  that  the  moral  assessment  of  any  action 
includes  the  intent  and  the  proper  way  to  describe  it. 

Mr.  Frank.  The  intent  is  identical. 

Dr.  Kass.  That  is  what  I  am  disputing  with  you;  it  is  the  brunt 
of  my  testimony  on  this  point.  It  seems  to  me  that  the  right  to 
refuse  medical  treatment  is  not  rightly  understood  as  a  right  to  be- 
come dead,  but,  in  fact,  a  right  to  determine  how  it  is  one  is  going 
to  choose  to  live  even  while  djnng.  If  one  chooses  to  say,  "I  want 
the  doctors  to  stop  invading  my  body.  They  have  had  a  trial  of  ther- 
apy; it  has  not  worked;  even  the  feeding  tube  is  now  futile;  and  I 
have  had  enough,"  that  seems  consistent  with  the  principle  which 
underlies  the  notion  of  informed  consent;  namely,  that  you  don't  in- 
vade a  person's  body  without  consist. 

Each  person  has  a  right  to  determine  how  they  live  even  when 
they  are  dying,  whereas  the  right  claimed  under  the  new  dispensa- 
tion is  the  right  to  become  dead,  by  assistance  if  necessary.  That 
is  a  radical 

Mr.  Frank.  I  don't  think  it  is  at  all.  You  am  imputing  to  someone 
a  hypersophisticated  analysis  that  they  are  making.  It  may  be 
some  people  who  ask  to  you  stop  because  they  don't  like  this  tube. 
But  there  are  people  who  say — Elizabeth  Bouvia — I  want  to  die. 
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I  factually  disagree  with  you.  You  said  the  intent  is  different. 
The  intent  of  the  patient  is  to  die  in  both  cases. 

Dr.  Kass.  Maybe. 

Mr.  Frank.  In  some  cases.  "Maybe"  means  that  in  some  cases 
you  agree  with  me,  and  in  those  cases  the  patient  is  not  saying  you 
stop  invading  my  body.  The  patient  says  is  forget  your  knowledge 
and  your  skills,  I  want  to  die,  and  you  will  say,  OK,  I  will  let  you 
die.  And  I  don't  think  that  the  intent  there  is  any  different  whatso- 
ever. 

Dr.  Kass,  Well,  it  seems  to  me  that  the  intent  of  the  physician 
under  those  circumstances  is  to  do  what  both  Dr.  Bristow  and  Dr. 
Gomez  so  beautifully  described,  which  is  to  never  abandon  the  pa- 
tient and  keep  company  with  them,  provide  palliative  care,  and  the 
physician  need  not  embrace  the  patients  wish  for  death  to  acqui- 
esce in  the  patient's  demand  for  the  withdrawal  of  treatment. 

Mr.  Frank.  But  the  physician  knows  that  he  is,  in  fact,  doing 
that.  At  some  point  we  ought  to  speak  clearly.  You  know  that  that 
is,  in  fact,  what  you  are  doing.  I  just  think  that  you  are  trying  to 
talk  your  way  around  the  reality  because  maybe  it  is  too  unpleas- 
ant to  confront,  but  that  is  what  you  are  doing. 

Dr.  Kass.  I  am  sorry.  I  think  you  are  trying  to  confuse  the  reality 
and  make  it  somewhat  simple.  You  said  in  an  earlier  session  that 
you  saw  a  distinction  without  a  difference  between  the  non- 
criminalization  of,  say,  suicide  and  a  right  to — ^let  me  pursue  this. 

Mr.  Frank.  I  was  wrong  when  I  said  that.  I  was  wrong  when  I 
said — there  is  a  difference  between  a  mandated  right  and  simply 
not  being  subjected  to  a  criminal  penalty. 

Dr.  Kass.  When  you  repeated  it,  you  talked  about  people  being 
somehow  entitled  to  opt  for  death.  If  there  is  an  entitlement  to  opt 
for  death,  then  someone  has  an  obligation  to  meet  that  entitlement. 
But  if  you  don't  think  that  people  have  a  tort  claim  against  nature 
to  die  when  they  choose,  then  no  one  has  an  obligation  to  come  in 
there 

Mr.  Frank.  I  am  entitled  to  free  speech,  but  you  don't  have  any 
obligation  to  help  me.  I  am  entitled — when  I  talked  about  individ- 
ual, I  mean  that  I  have  a  right  to  do  whatever  I  can  do  to  achieve 
it.  That  doesn't  give  me  a  claim  against  somebody  else.  You  are  ob- 
viously changing  the  subject.  I  admit  I  spoke  sloppily  before.  The 
fact  that  you  want  to  change  the  subject  strikes  me. 

I  want  to  get  back  to  it.  The  question  is  you  are  denying — I  un- 
derstand doctors  used  to  be  ambivalent  about  this.  Doctors  nave  ac- 
quiesced that  you  are  as  a  doctor,  under  the  law  and  by  ethics,  to 
allow  someone  to  die  even  though  you  can  prevent  it  because  that 
individual  wishes  to  die.  You  say,  no,  I  am  not  allowing  the  person 
to  die.  I  am  no  longer  invading  the  bodv.  But  you  and  1  know  that 
that  is  what  is  happening.  That  is  often  the  motivation;  people 
wanting  to  die. 

Dr.  Gomez.  There  is  a  distinction  between  what  the  likely  ends 
are.  I  have  removed  patients  from  ventilators  who  walked  home.  I 
did  a  home  visit  on  Saturday  with  a  lady  who  reauested  to  be 
taken  off  the  ventilator,  completelv  sure,  as  was  I,  sne  was  going 
to  die,  and  lo  and  behold  she  is  still  living. 

Mr.  Frank.  Completely  sure,  as  you  were? 

Dr.  Gomez.  Yes. 
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Mr.  Frank.  But  that  is  my  point.  From  your  standpoint- 


Dr.  Gomez.  I  had  to  acquiesce  to  something  that  I  felt  uncomfort- 
able with,  but  the  law  said  that  she  was  well  within  her  rights  to 
request  what  is  intrusive  and  invasive — let  me  finish — and  the  dis- 
tinction here  is  that  I  didn't  give  her  a  bolus  of  potassium  chloride. 
I  simply  disconnected  the  ventilator  and  continued  to  treat  her  in 
other  ways  that  she  wanted. 

Mr.  FRA^fK.  That  is  a  different  story.  I  am  talking  about  you 

Dr.  GrOMEZ.  But  I  told  her  I  thought  she  would  die. 

Mr.  Frank.  Excuse  me.  You  picked  your  example  to  make  the 
point  because  she  wanted  treatment  in  another  way.  That  is  clearly 
a  different  situation.  You  said  she  wanted  to  be  treated  in  another 
way. 

Dr.  Bristow.  But  it  is  really  not  a  rarity- 


Mr.  Canady.  The  gentleman's  time  has  expired.  I  recognize  Dr. 
Bristow. 

Dr.  Bristow.  I  want  to  support  what  Dr.  Gomez  is  saying.  It  is 
not  a  rarity  to  have  patients  taken  off 

Mr.  Frank.  I  agree,  but  it  does  not  go  to  the  philosophical  point. 

Mr.  Canady.  The  gentleman's  time  has  expired. 

Dr.  Bristow?  Go  ahead. 

Dr.  Bristow.  I  was  simply  saying  that  it  is  not  a  rarity  for  pa- 
tients to  be  taken  off  of  life  support  and  to  survive.  Frequently  the 
estimate  as  to  whether  or  not  survival  is  going  to  occur  is  a  statis- 
tical estimate,  and  one  will  say  there  is  a  slight  chance  that  person 
will  survive,  and,  in  fact,  they  do.  For  that  individual  patient,  obvi- 
ously it  is  all  important  that  they  have  an  opportunity  to  pull 
through. 

The  one  little  point  that  I  wanted  to  make  was  that  I  think  you 
should  keep  in  mind  that  doctors  take  care  of  patients  one  patient 
at  a  time.  We  do  not  take  care  of  "populations." 

And  so  for  us  it  is  an  intense  battle.  Sometimes  we  are  accused 
almost  of  taking  it  personally  when  patients  die.  We  do.  I  think  we 
are  supposed  to,  as  Dr.  Gomez  so  beautifully  explained.  We  are 
health  coaches  in  the  game  of  life.  We  are  supposed  to  root  for  our 
patients,  so  don't  put  us  down  for  doing  that.  That  is  what  we  are 
here  for. 

Mr.  Canady.  Dr.  Kass,  did  you  have  anything  else  you  wanted 
to  say? 

Dr.  Kass.  Only  one  thing,  I  think,  Mr.  Chairman.  It  does  seem 
to  me — I  think  the  point  hasn't  been  stressed  enough,  and  it  was 
in  my  oral  testimony,  that  the  State — if  this  new  change — if  as- 
sisted suicide  becomes  legal,  the  State  will  for  the  first  time  have 
abdicated  its  monopoly  on  the  le^timate  use  of  lethal  force,  and 
that  is  an  extremely  dangerous  thing.  It  changes  the  entire  nature 
of  the  society.  And  the  avoidance  of  mischief  depends  on  the  fragile 
virtue  of  the  people  in  whom  we  put  this  power.  The  Dutch  have 
provided  us  with  ample  evidence  of  why  we  should  not  do  it. 

Mr.  Hyde.  Mr.  Chairman,  the  ninth  circuit  in  its  opinion  says, 
"We  also  realize  the  terminally  ill  patients  may  well  feel  pressured 
to  hasten  their  deaths  not  because  of  improper  conduct  by  their 
loved  ones,  but  rather  for  the  opposite  reason,  out  of  concern  for 
the  economic  welfare  of  their  loved  ones.  Faced  with  the  prospect 
of  astronomical  medical  bills,  terminally  ill  patients  might  decide 
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that  it  is  better  for  them  to  die  before  their  health  care  expenses 
consume  life  savings  thev  plan  for  their  families,  or,  worse  yet,  bur- 
den their  families  with  debts  they  may  never  be  able  to  satisfy. 

"While  State  regulations  can  help  ensure  that  patients  do  not 
make  rash,  uninformed  or  ill-considered  decisions,  we  are  reluctant 
to  say  that  in  a  society  in  which  the  cost  of  protracted  health  care 
can  be  so  exorbitant,  it  is  improper  for  competent  terminally  ill 
adults  to  take  the  economic  welfare  of  their  families  and  loved  ones 
into  consideration." 

I  just  say,  I  can  see  the  dollar  signs.  The  pressures  will  be  almost 
irresistible  on  some  poor  80-year-old  who  has  fallen  and  broken  a 
hip,  and  the  kids  are  there.  Take  the  comfortable  way  out  and  get 
the  injection  and  goodbye.  The  pressures  are  going  to  mount,  abso- 
lutely mount.  And  the  notion  that  God — ^forgive  me  for  mentioning 
the  word  "God" — has  something  to  do  with  the  tenure  of  one's  life 
will  be  subordinated  and  sublimated  to  the  account  sheet. 

So  that  is  what  I  fear.  And  I  am  getting  old.  I  am  72.  I  can  see 
myself  with  familv  around  saying,  'l)ad,  do  the  right  thing.  Take 
a  hike."  And  we  better  think  about  that,  because  it  really  is  not 
funny. 

Thank  you. 

Mr.  Canady.  Thank  you,  Mr.  Hyde.  I  want  to  thank  all  the  mem- 
bers of  this  panel.  Your  testimony  has  been  very  valuable.  We 
thank  you,  and  the  subcommittee  is  adjourned. 

[Whereupon,  at  4:58  p.m.,  the  subcommittee  adjourned.] 
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I  would  like  to  thank  Chairman  Canady  and  the  members  of  the  Subcommittee  on  the 
Constitution  for  holding  this  hearing  on  assisted  suicide.  ^ 

For  several  years  now,  the  people  of  Michigan  have  watched  with  fascir  rJan,  Norror, 
and  amazement  at  the  debate  over  assisted  suicide  that  has  gripped  the  stats.    V^e  have  argued 
the  issue  on  moral,  ethical,  and  even  emotional  levels.   Our  courts  and  state  Ir^gisiature  have 
grappled  time  and  again  with  the  issue,  only  to  find  themselves  back  at  squaie  r<ne. 

At  the  same  time  that  Michigan  has  struggled  with  this  difficult  and  patrtful  s'ibjece, 
other  states  across  the  U.S.  have  foimd  thonselves  caught  in  the  same  web     Fo:  .'xample,  the 
9tfa  Circuit  Court  recently  struck  down  the  State  of  Washington's  ban  on  ph;'si>-i<'>i-assisted 
suicide,  ruling  there  is  a  constitutional  right.    This  ban  was  put  in  place  by  the  lesadents  of 
Washington,  who  disapproved  of  physician  assisted  suicide  in  their  state.    And  in  Orr-.gon, 
where  voters  have  pased  a  law  legalizing  assisted  suicide,  the  state's  Mediceic!  Kxtcrat 
insisted  that  physician  assisted  suicide  rould  be  covered  by  Medicaid  funds. 

The  U.S.  Supreme  Court  will  ultimately  rule  on  the  constitutjonality  of  assisted 
suicide.    I  introduced  the  Integrity  in  Medical  Funding  Act  of  1996  to  prohiba  buy  tiedcral 
taxpayer  fimds  from  being  used  "for  the  purpose  of  causing,  or  assisting  in  cr.u<tiug,  the  dtnth, 
suicide,  euthanasia  or  mercy  killing  of  a  person."   I  strongly  believe  that  the  fnicral 
government  should  promote  policies  that  seek  to  protect  and  enhance  lives,  not  ':nd  them. 

In  addition  to  restricting  the  use  of  taxpayer  funds,  this  legislation  prohibits  the 
government  firom  requiring  hospitals  or  their  employees  to  inform  or  counsel  patients  about 
assisted  suicide.    It  would  also  lift  malpractice  caps  in  instances  where  "assisted  suicide  wss 
administered,  or  where  life-saving  services  wete  intentionally  or  involuntarily  wit'nheld,  for 
the  purpose  of  causmg  death."   These  provisions  help  ensure  that  those  opposed  to  assisted 
suicide  for  moral  or  ethical  reasons  would  not  be  forced  tn  counsel  others  on  the  subject,  and 
hospitals  and  doctors  would  be  held  accountable  to  family  members  were  they  .;  resist  in 
causing  the  death  of  a  patient  against  that  person's  will. 

The  issue  of  assisted  suicide  is  a  difficult  topic  of  discussion  for  many  people.  It  is  a 
heart  wrenching  issue  for  those  whose  loved  ones  may  be  contemplating  this  opiic!.  I  dc  not 
believe  that  the  federal  government  should  in  any  way  be  involved  in  this  decision:  this  issue 
should  be  left  to  the  people  of  each  state  and  their  individtial  state  legislatures  to  decide. 
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I  also  do  not  believe  that  the  federal  government  should  play  any  role  in  subsidizing 
this  option.    There  are  tens  of  millions  of  people  across  this  nation  who  find  themselves 
morally  or  ethically  opposed  to  the  idea  of  assisted  suicide.    It  should  not  be  within  the 
federal  government's  powers  to  force  their  tax  dollars  to  pay  for  this  choice. 

This  will  not  be  the  first  time  that  Congress  votes  on  the  issue  of  taxpayer  funding  for 
assisted  suicide.    1  previously  included  this  provision  in  the  Medicare  Preservation  Act,  which 
was  included  in  the  Balanced  Budget  Act.    The  provision  was  eventually  deleted  from  the 
Balanced  Budget  Act  by  the  Senate  due  to  procedural  rules.    The  support  was  there  the  first 
time  around  to  include  this  provision  in  these  bills,  and  I  believe  it  will  be  there  for  the 
Integrity  in  Medical  Funding  Act. 

I  do  not  propose  to  answer  all  of  the  questions  posed  by  those  following  this  debate.    I 
believe  that  whether  states  allow  assisted  suicide  or  not  will  ultimately  be  decided  by 
individuals,  their  state  governments,  and  the  Supreme  Court.    But  what  I  hope  to  do  is  protect 
American  taxpayers  from  subsidizing  an  act  many  cannot,  and  would  not,  in  good  conscience 
support. 

I  again  thank  Chairman  Canady  for  his  efforts  to  bring  this  issue  to  forefront  of  debate 
and  look  forward  to  working  with  him  and  the  members  of  this  comnuttee  in  addressing  this 
issue. 
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STATEMENT  OF  THE  MICHIGAN  HANDICAPPER  CAUCUS  OF  THE  MICHIGAN  DEhOCRATIC 
PARTY  FOR  THE  HOUSE  CONSTITUTIONAL  COMMITTEE  HEARING  ON  ASSISTFC 
SUICIDE. 


Our  organization  is  the  Michigan  Handicapper  Caucus,  a  caucus  of 
people  within  the  Michigan  Democratic  Party  representing  the  rights  of 
those  with  handicaps. 

There  nay  be  some  confusion  about  the  use  of  the  word  "handicapper"in 
our  name.   In  Michigan  years  ago,  some  activists  decided  that  terms  like 
"the  handicapped"  or  "the  disabled"  were  demeaning,  because  they  completely 
Identified  individuals  with  their  physical  or  mental  problems.  Some  believed 
a  better  word  was  "handicapper",  a  sports  term  meaning  "one  whe  competes  with 
a  handicap."  This  word  became  conmon  in  Michigan  and  was  incorporated  in  one 
of  the  first  state  bills  banning  discrimination  on  the  basis  of  handicap  — 
the  Michigan  Handicapper  Civil  Rights  Act,  We  decided  to  use  it  in  our  name. 

Another  thing  must  be  emphasized.  All  too  often  advocates  of 
assisted  suicide  have  stereotyped  their  opponents  as  part  of  the 
religious  right.  In  doing  so.  Jack  Kevorkian,  Geoffrey  Fieger  and 
shockingly  even  officials  of  the  Michigan  chapter  of  the  American  Civil 
Liberties  Union  have  indulged  in  tactics  that  are  all  too  similar  to 
the  late  Senator  Joseph  Mc  Carthy.  All  too  often,  they  have  been  aided 
by  members  of  the  media,  that  have  consistently  failed  to  give  fair 
coverage  to  the  concerns  of  organizations  representing  the  rights  of 
those  with  handicaps.  All  too  often,  in  trying  to  get  media  coverage 
on  this  issue,  we  have  felt  as  if  we  had  run  into  an  iron  curtain. 

Perhaps  we  can  serve  as  a  living  refutation  of  stereotypes  linking 
opponents  of  assisted  suicide  with  the  religious  right.  We  ara  members 
of  the  the  Democratic  Party.  On  most  issues,  we  consider  ourselves 
liberal.  Our  members  are  of  different  religions.  Yet  we  have  not  only 
written  against  the  prominent  plans  for  assisted  suicide  or  testified 
before  public  hearings,  but  filed  friend  of  the  court  briefs  In  our 
courts  of  law.  I  hope  this  establishes  this  Is  a  bipartisan  1ssjs  that 
sincere  people  of  different  political  views  and  religious  beliefs  are 
Involved  with. 
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One  must  add  that  we  represent  Individuals  with  handicaps,  who  are 
most  likely  to  be  affected  by  assisted  suicide.  Jack  Kevorkian,  for 
Instance,  has  declared  In  late  1992  on  TV,  for  all  the  world  to  hear,  that 
he  wants  assisted  suicide  not  only  for  those  who  are  terminally  111,  or  those 
1n  constant  physical  pain,  but  Individuals  with  handicaps  facing  emotional  pain. 

Our  most  pressing  concern  Is  that  If  it  is  declared  a  constitutional 
right  to  participate  1n  active  killing,  under  the  pretext  of  assisted 
suicide,  how  will  we  protect  the  freedom  of  choice  for  the  vast 
majority  of  people  who  want  to  live? 

A  cartoonist  recently  expressed  this  dilemma  in  humorous  form.  He 
showed  a  lawyer  using  the  "Jack  Kevorkian  defense",  declaring  before 
the  court,  "My  client  did  not  murder  the  party  store  clerk.  He  simply 
assisted  In  her  suicide." 

As  I  am  sure  you  know,  in  all  criminal  cases,  the  criminal  must  be 
proven  guilty  beyond  a  reasonable  doubt.  If  assisted  suicide  is 
declared  legal,  will  not  it  be  the  burden  of  the  state  to  prove  beyond 
a  reasonable  doubt  that  the  patient  did  not  want  to  die? 

With  a  young  person,,  who  is  currently  able  bodied  and  in  the  prime 
of  life,  such  doubts  may  be  seem  very  unreasonable  Indeed.  For  those 
with  Illness  or  handicap,  subject  to  prejudice  by  those  in  society, 
such  doubts  may  seem  much  more  reasonable.   In  such  cases,  what 
assurances  can  be  given  that  a  person  was  really  "assisted"  rather  than 
rudely  shoved  into  the  Great  Beyond? 

The  American  Civil  Liberties  Union  has  given  lip  service  to 
the  idea  of  regulations  regarding  assisted  suicide.  However,  the  ACLU 
Itself  demanded  laws  against  assisted  suicide  be  overturned  as 
unconstitutional,  but  did  not  ask  the  court  to  Insert  any  regulations 
on  the  practice.  The  ACLU  doctrine  would  have  left  no  restrictions  on 
helping  people  to  die,  but  would  have  provided  no  assurances  that  they 
wanted  to  go.  When  confronted  with  this,  the  Director  of  the  Michigan 
ACLU,  Mr.  Howard  Simon,  declared  that  these  regulations  ought  to  be  made 
by  the  state  legislatures.  In  practice,  this  would  mean  that  all  50 
legislatures  would  have  to  go  through  the  long  and  laborious  process  of 
establishing  these  regulations,  which  would  be  acceptable  to  the 
court  (assuming  this  to  be  possible).  How  long  would  it  take?  How  many 
people  might  die  in  the  meantime?  What  does  ACLU  propose  to  do  to  protect 
their  1-ights?  Ask  the  courts  to  bring  them  back  to  life? 

One  lawyer  we  know  defended  the  ACLU  failure  to  propose  regulations 
on  assisted  suicide  In  Its  suit,  arguing  this  was  impossible  to  do  in  a 
constitutional  case.  This  strikes  us  as  the  strongest  argument  for  not 
making  it  a  constitutional  issue,  in  which  the  courts  determine  this  on 
the  basis  of  an  abstract  principle  that  can  maintain  the  rights  of  the 
small  group  that  wishes  to  die,  at  the  expense  of  the  vastly  more 
numerous  group  who  want  to  live.  It  suggests  that  the  issue  ought  to 
be  settled  through  the  give  and  take  of  the  legislative  process,  where 
all  citizens  can  be  Involved  and  the  burden  of  proof  would  be  on  those 
who  want  this  participation  in  active  killing. 
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Jack  Kevorkian  opposes  any  legal  regulation  of  assisted  suicide. 
He  argues  this  ought  to  be  handled  by  the  medical  profession,  acting  as 
a  professional  guild  system  or  a  group  of  Platonic  philosopher  kings. 

Kevorkian  said  flatly,  "We  don't  need  any  laws  to  tell  us  how  to 
do  It  (assisted  suicide)." 

He  urged  doctors  to  "sit  down  and  lay  out  the  rules  by  which  you 
will  operate  and  you  will  change  them  every  week  as  you  learn  more." 

Sadly  some  of  the  strongest  expressions  of  prejudice  against  those 
with  handicaps  have  come  from  the  medical  profession. 

-  In  the  1979  Issue  of  the  medical  journal,  Zeltschrift  Fur 
Kinderctilnirgle  Und  Srenzgeblete,,  (page  301-305),  three  federally 
funded  researchers  --  Suzanne  L.  Feetham,  Heather  Tweed,  and  Jane 

S.  Perrin  —  wrote  that  medical  centers  In  the  U.S.,  Canada,  and  Great 
Britain  had  "selection  policies"  denying  operations  to  infants  with 
certain  forms  of  spina  bifida  in  the  hope  they  would  die. 

-  In  1984  an  official  of  the  Michigan  Health  Department,  Dr.  Richard 
Yerian,  wrote  that  within  the  medical  profession  treating  "r;?1*ormed 
infants"  was  not  seen  as  a  basic  part  of  medicine,  but  was  considered 
a  controversial  "ethical  issue"  that  had  been  "long  discussed." 

-  In  October,  1983,  doctors  from  the  University  of  Oklahoma  Health 
Sciences  Center  wrote  in  Pediatrics,,  the  official  organ  of  the 
American  Academy  of  Pediatrics,  that  they  set  up  a  criteria  for 
determining  which  babies  would  be  allowed  to  die,  an  algebraic  formula 
for  determining  "quality  of  life"  based  on  such  characteristics  as 
physical  and  mental  capacities  and  family  income.   They  rejected  the 
principle  that  all  human  lives  are  created  equal  and  adopted  the 
doctrine  that  some  lives  were  inferior  quality,  second  class.  Grade  B,  or 
C  lives  it  was  acceptable  to  destroy.  Referring  to  the  "Baby  Doe" 
regulations  proposed  at  the  time,  the  doctors  complained  that  if  government 
got  involved  In  protecting  the  lives  of  such  babies,  it  would  be 
impossible  for  hospitals  to  maintain  such  procedures.  In  short,  they 
wanted  law  enforcement  officials  to  look  the  other  way,  when  it  came 

time  to  protecting  lives  that  failed  their  "quality"  test.  Kevorkian's 
proposal  could  be  used  to  force  the  law  to  look  the  other  way. 

-  Last  year,  distinguished  journalist  Nat  Hentoff  noted  that  the  American 
Thoracic  Society  supported  stopping  life  support  treatments  against  the 
wishes  of  patients  and  their  families,  if  their  survival  was  not  considered 
"njeaningful ." 

-  Hentoff  also  referred  to  a  program  on  national  public  radio  in  which 
Dr.  Michael  Wilkes  told  of  a  study  of  approximately  one  thousand 
doctors  In  intensive  care  units  in  which  the  majority  admitted  to 
discontinuing  or  withholding  life  supports  in  opposition  to  the  wishes 
of  the  patients  and  their  families  or  without  even  informing  them. 

-  Hentoff  further  cited  the  case  of  Glluun  Vs.  Massachusetts  General 
Hospital  in  which  he  declared  a  local  court  ruled  that  a  hospital  and 
its  physicians  have  a  right  to  follow  such  policies.  Hentoff 
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emphasized  that  this  verdict  has  "little  significance  in  law",  because 
it  has  not  been  accepted  by  a  higher  court.  However,  he  emphasized, 
the  case  is  under  appeal  and  1t  may  become  a  legal  doctrine  that 
doctors  have  the  right  to  let  patients  die,  if  they  consider  their 
lives  meaningless. 

In  this  context,  statements  from  two  judges,  which  were  favorable 
to  Kevorkian,  seem  very  ominous  indeed. 

Judge  Cynthia  Stephens  declared  she  saw  no  difference  between 
passive  euthanasia  and  active  euthanasia,  between  someone  withdrawing  a 
respirator  or  feeding  tube  and  putting  a  bullet  through  his  head- 
Unfortunately,  in  referring  to  the  Nancy  Cruzan  Case  and  the  Kevorkian 
Case,  she  was  not  really  talking  about  what  individuals  were  allowed  to 
do  to  themselves  but  what  third  parties  were  allowed  to  do  to  them,  on 
the  basis  that  they  wanted  it.  It  was  third  parties  that  removed  Nancy 
Cruzan 's  feeding  tube,  based  on  hearsay  evidence  as  to  what  she  wanted, 
years  before  she  was  faced  with  this  condition.  It  would  be  third  parties 
who  might  give  patients  lethal  injections,  or  in  her  own  words,  put  a  bullet 
through  their  heads.  It  is  significant  that  in  passive  euthanasia  itself, 
the  courts  have  given  the  lives  of  those  with  handicaps  less  safeguards  than 
the  lives  of  murder  suspects.  The  Michigan  Supreme  Court  has  ruled  that  those 
who  wish  to  deprive  patients  of  treatment  necessary  for  survival  do  not  have 
to  prove  the  patient's  wishes  beyond  a  reasonable  doubt,  but  only  "clear  and 
convincing  proof."  Might  this  be  true  of  assisted  suicide?  If  the  Giluun  Vs. 
Massachusetts  General  Hospital  verdict  is  approved  by  the  Supreme  Court,  will 
doctors  have  the  right  to  actively  kill  those  they  consider  meaningless  without 
their  consent?  If  Kevorkian  succeeds  in  letting  the  medical  profession  control 
assisted  suicide,  will  those  who  imposed  "selection  policies"  or  withdrawal  of 
treatment  be  able  to  worm  their  way  onto  medical  boards  that  set  the  procedures 
for  assisted  suicide,  and,  in  Kevorkian's  words,  change  them  every  week. 

Another  disturbing  view  was  expressed  by  Wayne  County  Circuit 
Judge  Richard  Kaufman.  In  his  own  pro  Kevorkian  verdict.  Judge  Kaufman 
declared  that  suicide  was  "reasonable"  when  a  medical  condition  impairs 
a  person's  "quality  of  life."  In  effect.  Judge  Kaufman  wished  to  put 
the  doctrine  raised  by  the  Oklahoma  center  that  those  with  handicaps 
have  inferior  quality  lives  into  our  legal  system. 

Fortunately,  the  Michigan  Supreme  Court  overturned  both  the 

Stephens  and  the  Kaufman  legal  philosophies.  Unfortunately,  after  some 

rulings  by  other  courts,  these  philosophies  may  In  typical  vampiric 
fashion  rise  up  from  the  dead. 

This  would  surely  be  the  loathsome  opposite  of  what  our  founding 
fathers  intended,  when  they  drafted  the  constitution  and  our  Bill  of 
Rights.  The  framers  were  clearly  Influenced  by  the  values  of  the 
Declaration  of  Independence  —  influenced  enough  to  dedicate  their 
lives,  fortunes,  and  sacred  honor  for  its  principles.  In  creating  a 
new  government,  they  clearly  sought  to  build  a  political  framework 
based  on  the  Declaration  of  Independence. 

The  Declaration  of  Independence  declares  that  all  men  are  created 
equal  The  first  right  it  lists  is  the  right  to  live.  It  declares  that 
to  protect  such  rights,  governments  were  established,  making  1t 
unmistakably  clear  that  gi vernments  that  do  not  protect  life  are  not 
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doing  their  job.  As  1f  to  make  this  unmistakable,  a  later  generation 
passed  a  resolution  assuring  equal  protection  of  the  law.  Our  democratic 
system  of  law  can  not  recognize  the  idea  of  inferior  quality.  Grade  8, 
meaningless  lives,  any  more  than  we  can  mix  oil  and  water. 

Without  this  tacit  assumption  that  government  has  the  responsibility 
to  protect  lives,  none  of  the  other  provisions  of  the  constitution  have 
any  meaning  and  none  of  these  rights  can  be  exercised  (at  least  on  this 
earthly  plane).   Of  what  use  would  it  be  to  allow  freedom  of  speech  and 
press,  if  the  law  allowed  lynch  mobs  free  to  hang  those  who  disagreed  with 
them?  Of  what  use  would  it  be  to  allow  freedom  of  religion,  if  the  law  did 
not  prevent  religious  fanatics  from  burning  those  they  considered  infidels? 

Let  us  not  impose  on  our  country  constitutional  doctrines  that  weaken 
or  sabotage  the  right  to  live. 

This  is  our  statement  for  the  hearing.  We  intend  to  send  you 
further  material  through  the  mall. 
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The  American  Nurses  Association  (ANA)  is  pleased  to  present  testimony  to  the 
Subcommittee  on  the  Constitution  of  the  U.S.  House  of  Representatives  Judiciary 
Committee.  ANA  is  a  ftill-service  national  professional  organization  which 
represents  this  coimtry's  2.2.  million  registered  nurses  throughout  its  53  constituent 
state  nurses  associations.  The  ANA  is  deeply  concerned  about  the  issue  of  assisted 
suicide  and  the  impact  of  the  possible  legalization  of  such  acts  on  the  care  of  the 
dying  and  the  ethical  norms  of  the  profession. 

Questions,  controversies  and  debate  over  the  issue  of  assisted  suicide  have  become 
widespread  within  society  and  the  health  care  conunxmity.  In  spite  of  a  seemingly 
contemporary  American  view  that  death  is  the  enemy,  there  is  an  increasing 
willingness  to  precipitate  death  to  avoid  what  is  frequently  perceived  and 
experienced  as  a  frightening,  painfiil,  lonely  and  prolonged  dying  process. 
Burgeoning  state  legislative  initiatives,  media  attention,  public  polls  and  a 
fascination  with  Dr.  Jack  Kevorkian  reflect  a  growing  trend  within  society.  There  is 
a  broad  spectrum  of  societal  opinion  as  well  as  much  philosophical,  legal  and 
religious  debate  surrounding  these  issues.  The  two  recent  U.S.  court  of  appeals 
decisions  in  Washington  and  New  York  striking  down  as  unconstitutional  laws 
banning  physician-assisted  suicide  propel  this  issue  to  a  new  level  of  importance  and 
urgency. 

The  so  called  "right  to  die"  movement  with  its  basic  assertion  of  a  right  to  determine 
the  time  and  manner  of  death  serves  as  a  "wake  up  call"  to  health  care  providers.  It 
represents  not  only  a  claim  to  self-determination,  but  a  response  lo  the  egregious 
shortcomings  in  the  care  of  the  dying.  It  has  become  clear  that  the  tremendous 
advances  in  medical  technology  have  not  necessarily  provided  for  human  dignity', 
personal  control  or  quality  of  life.  The  issue  of  assisted  suicide  has  highlighted  the 
deficits  in  care  of  the  dying  and  focused  attention  on  the  obligation  of  health  care 
professionals  to  provide  responsible,  respectfiil,  appropriate  and  ethically  sotmd 
care. 

Nurses  have  traditionally  been  the  health  care  professionals  who  have  attempted  to 
bridge  the  dichotomy  between  aggressive  treatment  interventions  and  the  holistic, 
compassionate  care  of  those  who  can  no  longer  benefit  from  such  an  approach. 
There  is  a  profound  awareness  of  the  devastation  of  life  threatening  illness  and  the 
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limits  of  technologic  interventions.  Nurses  often  feel  caught  in  the  middle  between 
medical  directives  that  appear  unjustifiably  burdensome  and  painfiil  for  patients  and 
a  desire  to  protect  and  advocate  for  patients.  Of  all  health  care  disciplines,  nursing 
is  most  attuned  to  the  goals  of  palliative  care  and  throughout  the  decades  have  been 
the  mainstay  of  care  for  persons  and  their  families  at  the  end  of  life.  Unfortunately, 
bureaucratic  health  care  systems  which  have  medically  dominated  hierarchies 
mitigate  against  the  nurse's  ability  to  exercise  independence,  authority  and 
leadership  in  the  care  of  the  dying. 

It  would  be  naive  to  suggest  that  a  positive  transformation  in  care  of  the  dying 
would  entirely  eliminate  the  issue  of  assisted  suicide  within  this  country,  but  it  may 
help  clarify  what's  truly  at  issue  and  eradicate  factors  that  prompt  such  a  request. 
Attempting  to  address  the  present  failings  in  the  care  of  the  dying  with  a  quick  fix 
hke  assisted  suicide  is  the  wrong  response.  Health  care  professionals  and  society  at 
large  needs  to  be  vigilant  and  aggressive  in  rectifying  what  is  wrong  with  end  of  life 
care  and  advocating  for  and  ensuring  what  is  desired.  The  imperative  needs  to  be  a 
reversal  of  the  degradation  of  the  last  stages  of  life  and  a  recommitment  to  care  of 
the  critically  ill  and  dying.  The  goal  of  providing  quality  end  of  life  care  is  a 
challenge  to  the  very  integrity  of  health  care  professionals  -  one  which  must  be  met. 

While  nurses  may  not  be  specifically  mentioned  in  any  of  the  proposed  legislation  or 
recent  court  decisions,  the  role  of  nurses  needs  to  be  considered.  Nxirses  by  virtue 
of  their  distinct  relationships  with  patients  and  families,  and  the  centrality  of  their 
role  within  health  care  cannot  help  but  be  confi^onted  by  and  struggle  with  the 
complex  and  troubling  questions  related  to  assisted  suicide.  Nurses  have  invaluable 
experience  and  insight  in  caring  for  dying  persons  and  their  families  that  must 
inform  the  discussions  around  assisted  suicide  and  advance  an  agenda  to  improve 
the  care  of  the  dying. 

Undoubtedly,  nurses  have  been  and  will  continue  to  be  involved  with  patients  who 
consider,  request  or  choose  assisted  suicide  as  the  manner  in  which  to  end  their 
hves.  If  assisted  suicide  were  to  become  legalized,  physicians  will  not  be  the  only 
health  care  professionals  impacted.  There  are  numerous  aspects  of  patient  care  that 
could  conceivably  include  nurses  such  as  assessing  the  patient's  decisional  capacity 
and  psychological  state,  discussing  the  option  of  assisted  suicide  with  patients  and 
families,  evaluating  the  integrity  of  the  informed  consent  process,  wimessing  a 
formal  request  for  assisted  suicide  and  rema  ning  present  when  a  patient  chooses 
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assisted  suicide.  It  is  important  to  contemplate  in  advance  how  nurses  might  be 
called  upon  to  fulfill  the  mandates  of  assisted  suicide  legislation  and  delineate  the 
boundaries  of  professional  practice.  Thus  it  is  imperative  that  nurses  engage  in 
professional  and  pubhc  dialogue  about  these  issues  and  articulate  the  values  and 
ethical  precepts  that  shape  the  profession. 

The  American  Nurses  Association  developed  a  Position  Statement  on  Assisted 
Suicide  in  1994  which  provides  clarification  of  the  issue  of  assisted  suicide, 
consideration  of  the  role  of  nurses  in  end  of  life  care  and  ethical  guidance  for 
practice  (Attachment  I).  The  position  statement  asserts  the  belief  that  nurses  should 
not  participate  in  assisted  suicide,  defined  as  "making  a  means  of  suicide  available 
to  a  patient  with  knowledge  of  the  patient's  intention  and  the  patient  subsequently 
acts  to  end  his  or  her  own  life."   The  statement  affirms  the  indispensable  role  of 
nurses  in  the  delivery  of  appropriate  care  at  the  end  of  life  and  their  primary 
obligation  to  provide  competent  and  supportive  interventions.  It  is  clear  that  the 
prohibition  against  participation  in  assisted  suicide  should  not  result  in  abandoiunent 
of  patients. 

The  nursing  profession's  stance  is  grounded  in  the  ethical  traditions  and  norms  of 
the  profession.  Throughout  the  position  statement  nurses  are  urged  not  to  confuse 
assisted  suicide  with  ethically  justified  end  of  life  decisions,  to  seek  to  understand 
the  meaning  of  a  request  for  assisted  suicide,  and  to  pursue  opportunities  to 
demonstrate  their  lasting  commitment  to  patients  and  families.    It  is  recognized  that 
a  nurse's  willingness  to  consider  participation  in  assisted  suicide  is  generally 
motivated  by  mercy,  compassion,  and  promotion  of  patient  autonomy.  While  no 
professional  position  can  address  all  of  the  complex  reahties  of  clinical  practice  and 
professional  life  it  does  provide  initial  guidance  for  nurses  as  they  consider  these 
issues  and  an  invitation  to  engage  in  ongoing  professional  discernment. 
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The  American  Nurses  Association  is  deeply  concerned  about  the  quality  of  care 
rendered  at  the  end  of  Hfe  and  remains  firmly  committed  to  improving  that  care.  As 
the  largest  group  of  health  professionals  and  as  those  most  connected  with  the 
comprehensive  needs  of  the  terminally  ill  and  their  families,  nurses  can  provide  the 
leadership  and  expertise  needed  to  improve  the  care  of  the  dying.  Contemporary 
trends  toward  the  legalization  of  assisted  suicide  challenge  the  traditional  norms  and 
fundamental  attributes  of  the  nursing  profession. 

The  call  for  the  legalization  of  assisted  suicide  represents  the  failure  of  society  and 
the  health  care  community  to  adequately  meet  the  needs  of  dying  persons  and  their 
families.  Tragically,  assisted  suicide  has  been  championed  as  the  only  way  to 
escape  the  anticipated  degradation  of  dying  in  the  present  health  care  system. 
However  compassionate  the  motives  behind  assisted  suicide  initiatives,  the  risks  and 
harms  for  patients,  health  professionals  and  the  public  are  to  great.  Such  initiatives 
may  ultimately  imdermine  efforts  to  improve  care  at  the  end  of  life  and  lead  to 
intolerable  abuses.  The  moral  and  professional  challenge  should  not  revolve  around 
assisted  suicide,  but  should  be  directed  at  fulfilling  the  obligation  to  provide 
competent,  compassionate  and  committed  end  of  life  care. 

Nurses,  on  behalf  of  the  patients  entrusted  to  their  care,  are  advocating  for  the 
deUvery  of  dignified  and  humane  care  at  the  end  of  life.  For  nursing  professionals, 
the  goals  espoused  in  palliative  care  are  fundamentally  consistent  with  the  valued 
aimt;  of  the  profession.  Nurses  have  embraced  the  obligation  to  provide  relief  of 
suffering,  comfort,  companionship  and  when  possible  a  death  that  is  congruent  with 
the  values  and  desires  of  the  dying  person. 

The  ANA  and  nursing  community  remains  steadfast  in  its  desire  to  improve  the  care 
of  the  terminally  ill  and  believes  that  the  accrued  experience  and  expertise  of  nurses 
is  essential  to  advancing  such  an  initiative.  Nurses  need  to  remain  in  the  forefi-ont  as 
leaders  in  the  care  of  the  dying  . 
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American  Nurses  Association 

Position  Statement 
on 

ASSISTED  SUICIDE 


SUMMARY:  The  American  Nurses  Association  (ANA)  believes  that  the  nurse 
should  not  participate  in  assisted  suicide.  Such  an  act  is  in  violation  of  the  Code 
for  Nurses  with  Interpretive  Statements  (Code  for  Nurses)  and  the  ethical 
traditions  of  the  profession.  Nurses,  individually  and  collectively,  have  an 
obligation  to  provide  comprehensive  and  compassionate  end-of-life  care  which 
includes  the  promotion  of  comfort  and  the  relief  of  pain,  and  at  times,  foregoing 
life-sustaining  treatments. 

There  is  a  continuum  of  end-of-life  choices  that  encompasses  a  broad  spectrum  of 
interventions  from  the  alleviation  of  suffering,  adequate  pain  control,  do-not-resuscitate 
orders,  withdrawing/withholding  artificially  provided  nutrition  and  hydration,  to  requests 
for  assisted  suicide,  and  active  euthanasia.  Throughout  this  continuum  nurses  can 
respond  to  patients  with  compassion,  faithfulness  and  support.  Yet,  nurses  must 
understand  the  subtleties  and  distinctions  of  these  issues  in  order  to  respond  in  a 
reasoned  and  ethically  permissible  manner. 

TERMINOLOGY 

In  discussion  of  any  controversial  issue,  one  set  of  problems  arises  over  definitions. 
Nurses  and  others  interpret  terms  in  vastly  different  and  perhaps  contradictory  fashion. 
Thus  clarification  of  language  is  essential.  The  first  important  distinction  to  make  is  that 
there  are  some  end-of-life  decisions  that  are  fully  consistent  with  the  Code  for  Nurses 
and  others  that  are  not. 

Assisted  Suicide: 

Suicide  is  traditionally  understood  as  the  act  of  taking  one's  own  life.  Participation  in 
assisted  suicide  entails  making  a  means  of  suicide  (e.g.,  providing  pills  or  a  weapon) 
available  to  a  patient  with  knowledge  of  the  patient's  intention.  The  patient  who  is 
physically  capable  of  suicide,  subsequently  acts  to  end  his  or  her  own  life.  Assisted 
suicide  is  distinguished  from  active  euthanasia.  In  assisted  suicide,  someone  makes 
the  means  of  death  available,  but  does  not  act  as  the  direct  agent  of  death. 
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Withholding,  Withdrawing  and  Refusal  of  Treatment: 

Honoring  the  refusal  of  treatments  that  a  patient  does  not  desire,  that  are 
disproportionately  burdensome  to  the  patient,  or  that  will  not  benefit  the  patient  can  be 
ethically  and  legally  permissible.  Within  this  context,  withholding  or  withdrawing 
life-sustaining  therapies  or  risking  the  hastening  of  death  through  treatments  aimed  at 
alleviating  suffering  and/or  controlling  symptoms  are  ethically  acceptable  and  do  not 
constitute  assisted  suicide.  There  is  no  ethical  or  legal  distinction  between  withholding 
or  withdrawing  treatments,  though  the  latter  may  create  more  emotional  distress  for  the 
nurse  and  others  involved. 

BACKGROUND 

Among  the  most  controversial,  vigorously  debated  and,  at  times,  confusing  issues 
within  contemporary  society  is  assisted  suicide.  The  nursing  profession  is  also 
struggling  with  the  complex  moral  and  professional  questions  surrounding  this  issue. 
Scientific  and  technological  advances  have  made  it  possible  to  extend  life  and  prolong 
the  dying  process.  These  advances  have  not  necessarily  provided  for  the  enhancement 
of  human  dignity,  personal  control  or  improvement  in  care. 

Nurses  witness  firsthand  the  devastating  effects  of  debilitating  and  life-threatening 
disease  and  are  often  confronted  with  the  despair  and  exhaustion  of  patients  and 
families.  At  times,  it  may  be  difficult  to  find  a  balance  between  the  preservation  of  life 
and  the  facilitation  of  a  dignified  death.  Nurses  need  to  recognize  their  own  feelings  of 
sadness,  fear,  discouragement  and  helplessness  and  realize  the  influence  of  these 
feelings  on  clinical  decision  making.  These  agonizing  tensions  may  cause  a  nurse  to 
consider  intentionally  hastening  a  patient's  death  as  a  humane  and  compassionate 
response,  yet  the  traditional  goals  and  values  of  the  profession  mitigate  against  it. 

The  ANA  Code  for  Nurses  with  Interpretive  Statements  (Code  for  Nurses)  explicates 
the  values  and  ethical  precepts  of  the  profession  and  provides  guidance  for  conduct 
and  relationships  in  carrying  out  nursing  actions.  It  is  within  the  framework  of  the  Code 
for  Nurses  and  professional  standards  that  nurses  make  ethical  decisions  and 
discharge  their  responsibilities.  The  central  axiom  that  directs  the  profession  is  respect 
for  persons.  This  respect  extends  to  and  encompasses  patients,  families,  nurse 
colleagues  and  team  members.  The  principles  of  autonomy  (self-determination), 
beneficence  (doing  good),  nonmaleficence  (avoiding  harm),  veracity  (truth-telling), 
confidentiality  (respecting  privileged  information),  fidelity  (keeping  promises)  and 
justice  (treating  people  fairly)  are  all  understood  in  the  context  of  the  overarching 
commitment  to  respect  for  persons.  Nurses  are  challenged  to  uphold  these  principles 
as  they  confront  the  realities  of  professional  practice. 

Historically,  the  role  of  the  nurse  has  been  to  promote,  presen/e  and  protect  human  life. 
The  Code  for  Nurses  states  that  respect  for  persons  "extends  to  all  •  /ho  require  the 
services  of  the  nurse  for  the  promotion  of  health,  the  prevention  of  iliness,  the 
restoration  of  health,  the  alleviation  of  suffering  and  the  provision  of  supportive  care  of 
the  dying.  The  nurse  does  not  act  deliberately  to  terminate  the  life  of  any  person." 
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The  profession  of  nursing  is  dominated  by  an  ethic  of  care,  an  ideal  that  permeates  and 
underscores  all  of  nursing  practice.  The  essence  of  caring  takes  place  in  the  context  of 
the  nurse-patient  relationship,  the  respectful  and  genuine  presence  of  one  human 
being  to  another.  The  perspective  of  care  is  a  crucial  and  valuable  dimension  of  ethical 
deliberation.  From  the  perspective  of  care,  nurses  appreciate  the  emotional  and 
contextual  dimensions  of  ethical  discernment.  The  uniqueness  of  individuals  and  the 
particular  dynamics  of  relationships  are  recognized  as  integral  components  of  the 
discernment  process.  The  nurse's  caring  approach  assists  patients  and  families  in 
finding  meaning  or  purpose  in  their  living  and  dying  and  furthers  the  attainment  of  a 
meaningful  life  and  death. 

RATIONALE: 

♦  The  profession's  response  to  nurse  participation  in  assisted  suicide  is  grounded  in 
the  ethical  traditions  and  goals  of  the  profession,  and  in  its  covenant  w^ith  society. 

♦  The  profession  of  nursing  is  built  upon  the  Hippocratic  tradition  "do  no  harm" 
and  an  ethic  of  moral  opposition  to  killing  another  human  being.  The  ethical 
framework  of  the  profession  as  articulated  through  the  Code  for  Nurses  explicitly 
prohibits  deliberately  terminating  the  life  of  any  human  being. 

♦  Nursing  has  a  social  contract  with  society  that  is  based  on  trust  and  therefore 
patients  must  be  able  to  trust  that  nurses  will  not  actively  take  human  life.  The 
profession's  covenant  is  to  respect  and  protect  human  life.  (Nursing:  A  Social 
Policy  Statement)  Nurse  participation  in  assisted  suicide  is  incongruent  with  the 
accepted  norms  and  fundamental  attributes  of  the  profession. 

♦  Though  there  is  a  profound  commitment  both  by  the  profession  and  the 
individual  nurse  to  the  patient's  right  to  self-determination,  limits  to  this 
commitment  do  exist.  In  order  to  preserve  the  moral  mandates  of  the  profession 
and  the  integrity  of  the  individual  nurse,  nurses  are  not  obligated  to  comply  with 
all  patient  and  family  requests.  The  nurse  should  acknowledge  to  the  patient 
and  family  the  inability  to  follow  a  specific  request  and  the  rationale  for  it. 


♦  Acceptance  of  assisted  suicide  practices  has  the  potential  for  serious  societal  and 
professional  consequences  and  abuses. 

♦  While  there  may  be  individual  patient  cases  that  are  compelling,  there  is  high 
potential  for  abuses  with  assisted  suicide,  particularly  with  vulnerable 
populations  such  as  the  elderly,  poor  and  disabled.  These  conceivable  abuses 
are  even  more  probable  in  a  time  of  declining  resources.  The  availability  of 
assisted  suicide  could  forseeably  weaken  the  goal  of  providing  quality  care  for 
the  dying. 

♦  Nurses  must  examine  these  issues  not  only  from  the  perspective  of  the 
individual  patient,  but  from  the  societal  and  professional  community  perspective. 
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Involvement  in  community  dialogue  and  deliberation  will  allow  nurses  to 
recommend  and  uphold  initiatives,  and  provide  leadership  in  promoting  optimal 
end-of-life  care. 

DISCUSSION: 

♦  Assisted  suicide  is  not  to  be  confused  with  ethically  justified  end-of-life  decisions  and 
actions. 

♦  The  moral  objection  to  the  nurse's  participation  in  assisted  suicide  does  not 
diminish  the  nurse's  obligation  to  provide  appropriate  interventions  throughout 
the  process  of  dying.  Nurses  must  be  vigilant  advocates  for  humane  and 
dignified  care,  for  the  alleviation  of  suffering  and  for  the  non-abandonment  of 
patients. 

♦  The  withholding  or  withdrawal  of  life-sustaining  treatment  such  as  mechanical 
ventilation,  cardiopulmonary  resuscitation,  chemotherapy,  antibiotics  and 
artificially  provided  nutrition  and  hydration  can  be  ethically  acceptable.  Patients 
have  the  right  to  exercise  their  decisional  authority  relative  to  health  care 
decisions,  including  foregoing  life-sustaining  treatments. 

♦  The  provision  of  medications  with  the  intent  to  promote  comfort  and  relieve 
suffering  is  not  to  be  confused  with  the  administration  of  medication  with  the 
intent  to  end  the  patient's  life.  'The  nurse  may  provide  interventions  to  relieve 
symptoms  in  the  dying  client  even  when  the  interventions  entail  substantial  risks 
of  hastening  death."  (Code  for  Nurses) 

♦  Nurses  should  seek  to  understand  the  meaning  of  the  request  for  assisted  suicide 
and  continue  to  demonstrate  respect  for  and  commitment  to  patients. 

♦  It  is  not  uncommon  for  patients  to  think  about  suicide  during  the  course  of 
illness.  Requests  for  assisted  suicide  can  be  related  to  numerous  factors 
including  unrelieved  pain  and  other  symptoms,  depression,  feelings  of  loss  of 
control,  fear  of  isolation,  concern  for  family  and  a  sense  of  hopelessness. 
Nurses  should  avoid  judgement  of  patients  or  their  experience  and  recognize 
that  only  the  suffering  person  can  define  that  suffering. 

♦  There  are  positive  obligations  to  ascertain  the  patient's  concerns,  fears,  needs 
and  values,  to  discuss  health  care  options  and  to  provide  counsel  and  support. 
Discussion  of  suicidal  thoughts  does  not  increase  the  risk  of  suicide  and  may 
actually  be  therapeutic  in  decreasing  the  likelihood.  The  relationship  and 
communication  between  the  nurse  and  patient  can  diminish  feelings  of  isolation 
and  provide  needed  support. 

♦  Nurses  have  an  opportunity  to  create  environments  where  patients  feel 
comfortable  to  express  thoughts,  feelings,  conflict  and  despair.  The  issues  that 
surround  a  request  for  assisted  suicide  should  be  explored  with  the  patient,  and 
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as  appropriate  with  family  and  team  members.  It  is  crucial  to  listen  to  and 
acknowledge  the  expressions  of  suffering,  hopelessness  and  sadness.  When 
possible,  factors  that  contribute  to  such  a  request  should  be  alleviated,  and 
existing  patient  strengths  and  resources  promoted  and  relied  on. 

♦  Nurses  must  identify  and  seek  opportunities  to  demonstrate  their  lasting 
commitment  to  patients  and  families  within  the  confines  of  professional  practice. 
Efforts  should  be  directed  at  the  implementation  of  programs  of  palliative  care  to 
better  manage  chronic,  severe  bio-psycho-social  and  spiritual  distress  that  limit 
quality  of  life  and  increase  suffering. 

♦  Nurses  are  obligated  to  listen  compassionately  to  patients'  requests,  but  must 
recognize  the  boundaries  of  acceptable  ethical  practice.  Nurses  can  be  honest 
with  patients  and  acknowledge  that  they  can  not  participate  in  assisted  suicide, 
yet  still  manifest  a  commitment  to  non-abandonment. 

♦  Acknowledging  the  prohibition  against  participation  in  assisted  suicide  does  not 
necessarily  lessen  the  distress  and  conflict  a  nurse  may  feel  when  confronted  with  a 
patient's  request. 

♦  Nurses  may  encounter  agonizing  clinical  situations  and  experience  the 
personal  and  professional  tension  and  ambiguity  surrounding  these  decisions. 
The  reality  that  all  forms  of  human  suffering  and  pain  cannot  necessarily  be 
removed  except  through  death  is  not  adequate  justification  for  professional 
sanctioning. 

♦  Nurses  need  to  be  aware  of  their  own  sense  of  suffering,  discomfort,  confusion 
and  inadequacy.  Acknowledgement  of  caregiver  struggle  and  vulnerability  can 
connect  nurses  deeply  with  the  experience  of  the  patient  and  family. 

♦  Nurses  should  seek  the  expertise  and  resources  of  others  including  nurse 
colleagues,  team  members,  pastoral  services,  hospice  specialists  and  ethics 
consultants/committees  when  confronting  the  complexity  of  these  issues. 

♦  The  willingness  to  consider  participation  in  assisted  suicide  is  generally 
motivated  by  mercy,  compassion,  promotion  of  patient  autonomy  and  quality  of 
life  considerations.  It  is  recognized  that  the  nurse's  views  about  participation  in 
assisted  suicide  may  be  different  than  the  official  position  of  the  nursing 
profession.  Regardless  of  the  opinion  of  the  nurse,  it  is  a  breach  of  the  ethical 
traditions  of  nursing,  and  the  Code  for  Nurses,  to  participate  in  assisted  suicide. 

RECOMMENDATIONS 

♦  Tie  debate  and  controversy  surrounding  assisted  suicide  has  highlighted  the 
shortcomings  of  the  health  care  system,  in  particular,  care  of  the  dying.  Nurses  and  the 
nursing  profession  can  take  an  active  stance  to  create  health  care  environments  that 
provide  humane  care. 
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♦  Advance  the  precepts  of  Nursing's  Agenda  for  Health  Care  Reform,  one  of 
which  calls  for  careful  assessment  of  the  "appropriateness  of  providing  high-tech 
curative  medical  care  to  those  who  simply  require  comfort,  relief  from  pain, 
supportive  care  or  peaceful  death." 

♦  Engage  in  professional  and  public  dialogue  and  decision  making  around 
assisted  suicide.  Encourage  the  participation  of  nurses  in  discussions  of  this 
issue  at  the  local,  state  and  national  level. 

♦  Collaborate  with  other  members  of  the  health  professions  and  citizens  to 
advance  and  ensure  the  availability  of  quality  end-of-life  care. 

♦  Provide  education  for  health  professionals  and  the  community  on  ethical  and 
legal  rights  and  responsibilities  surrounding  health  care  decision  making, 
treatment  options,  pain  control,  symptom  management  and  palliative  care. 

♦  Support  the  use  of  outcome  measurements  and  further  research  to  ensure 
more  scientifically  based,  responsible  and  ethically  sensitive  end-of-life 
treatment. 

♦  Advocate  for  the  removal  of  barriers  to  the  delivery  of  appropriate  end-of-life 
care  through  legislation  and  changes  in  restrictive  regulatory  and  institutional 
practices. 

♦  Promote  patient  and  family  participation  in  treatment  decision  making  and  the 
use  of  advance  directives. 


CONCLUSION 

Nurses  need  to  remain  in  the  forefront  as  leaders  and  advocates  for  the  delivery  of 
dignified  and  humane  end-of-life  care.  Nurses  are  obliged  to  provide  relief  of  suffering, 
comfort  and  when  possible  a  death  that  is  congruent  with  the  values  and  desires  of  the 
dying  person.  Yet.  nurses  must  uphold  the  ethical  mandates  of  the  profession  and  not 
participate  in  assisted  suicide. 

Knowledge  of  the  ethical  foundations  and  parameters  of  professional  practice  provides 
guidance  and  support  to  nurses  both  individually  and  collectively.  Such  an  undertaking 
will  better  prepare  nurses  to  deal  with  the  difficult  moral  and  professional  challenges 
surrounding  the  issue  of  assisted  suicide. 
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STATEMENT  OF  THE  COMMITTEE  FOR  PRO-LIFE  ACnVITIES 
NATIONAL  CONFERENCE  OF  CATHOUC  BISHOPS 

The  Catholic  Church's  opposition  to  euthanasia  and  assisted  suicide  is  well  known,  and  is 
as  old  as  Christianity  itself.  The  early  Church  condemned  both  suicide  and  homicide  as  gravely 
wrong,  despite  acceptance  of  suicide  in  much  of  the  surrounding  pagan  culture.'  Moral  teaching 
against  assisting  a  suicide  is  actually  older  than  Christianity,  for  it  is  found  in  Jewish  tradition  and 
in  the  Hippocratic  Oath  which  laid  the  groundwork  for  modem  medicine  as  a  healing  profession. 
This  stance  refleas  a  nearly  universal  consensus  of  our  culture  and  law. 

We  believe  that  life  is  our  first  and  most  basic  gift  from  a  loving  God  —  a  gift  over  which 
we  are  called  to  have  careful  stewardship,  not  absolute  dominion.  This  stewardship  demands  that 
we  take  reasonable  steps  to  preserve  human  life.  It  does  not  obligate  us  to  use  every  possible 
treatment  to  prolong  life,  regardless  of  the  circumstances  —  but  it  does  reject  eflforts  to  address 
the  problems  of  the  sick  and  dying  by  intentionally  helping  to  cause  their  deaths.  The  Catholic 
bishops  of  the  United  States  have  reafiSrmed  their  opposition  to  euthanasia  and  assisted  suicide  on 
many  occasions,  most  recently  in  public  reaaions  to  rulings  this  year  by  the  Ninth  and  Second 
Circuit  Couns  of  Appeals  [Attachment  1]. 

This  is  not  only  a  religious  and  moral  issue,  but  a  human  rights  issue  as  well  ~  one  that 
should  be  of  urgent  concern  to  Congress,  and  especially  to  this  Judiciary  Conunittee.  Because  the 
right  to  life  is  the  condition  for  our  exercise  of  all  other  rights,  a  law  or  coun  ruling  which 
undermines  this  basic  right  for  any  class  of  the  human  &mily  denies  "the  equality  of  everyone 


'This  faa  deserves  restating  because  a  recent  ruling  by  the  Ninth  Circuit  Court  of  Appeals 
so  thoroughly  mangles  the  historical  record.  For  a  responsible  account  of  the  early  Church's 
opp'^sition  to  suicide  and  euthanasia  see  Darrel  W.  Amundsen,  "Suicide  and  Early  Christian 
Values,"  m  Medicine.  Society,  and  Faith  in  the  Ancient  and  Medieval  Worlds  (Johns  Hopkins 
University  Press  1996),  pp.  70-126.  Also  see  Thomas  J.  Marzen,  "Assisted  suicide:  Back  to  the 
(pagan)  future,"  Our  Sunday  Visitor,  4/14/96,  pp.  6-7. 
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before  the  law."' 

Many  specific  federal  laws  are  implicated  by  new  developments  on  assisted  suicide 
[Attachment  2],  In  this  testimony,  however,  we  wish  to  emphasize  how  basic  questions  about 
equality  under  the  law  are  raised  by  recent  efforts  to  legalize  euthanasia  and  assisted  suicide/" 
Freedom  or  Discrimination? 

Supporters  claim  that  assisted  suicide  is  about  promoting  "freedom  of  choice"  and 
relieving  suffering  among  those  who  want  to  end  their  lives.  Yet  people  who  may  want  to 
commit  suicide  are  found  in  every  demographic  group  —  especially  among  the  young,  the  very  old 
and  members  of  cenain  high-stress  professions.  From  the  viewpoint  of  suicidal  persons  in  any 
such  group,  their  pain  and  suffering  is  more  real  and  more  intolerable  than  any  physical  pain  that 
could  be  relieved  by  morphine  and  other  pain-killers.  Persistent  suicidal  desires  among  the 
terminally  ill  are  not  significantly  more  common,  are  no  more  "free,"  and  no  less  caused  by 
treatable  depression  than  such  desires  felt  by  people  in  these  other  groups.*    Yet  an  entire  legal 


"Pope  John  Paul  U,  Encyclical  Lener  Evangelium  Vitae  (The  Gospel  of  Life),  §72. 

■"While  some  seek  to  distinguish  assisted  suicide  (prescribing  of  lethal  drugs  for  self- 
administration  by  a  patient)  and  active  euthanasia  (administration  of  lethal  drugs  by  a  physician), 
both  involve  physicians  in  directly  and  intentionally  helping  to  cause  death.  The  recent  ruling  by 
the  Ninth  Circuit  Coun  of  Appeals  found  no  "principled  distinction"  between  the  two.  In  fact. 
Hemlock  Society  founder  Derek  Humphry  notes  that  "about  25%  of  assisted  suicides  fail," 
creating  increased  suffering  and  a  lingering  dying  process  that  physicians  may  feel  obliged  to 
resolve  through  lethal  injeaion.  "The  new  Oregon  way  to  die  will  only  work,"  he  writes,  "if  in 
every  instance  a  doctor  is  standing  by  to  administer  the  coup  de  grace  if  necessary"  (Letter  to  the 
Editors,  New  York  Times,  12/3/94,  p.  22).  As  the  president  of  the  Nebraska  Hemlock  Society  has 
said:  "When  you  strip  away  all  the  euphemisms,  we're  talking  about  doctors  killing  patients"  (Carl 
Schminhausler,  quoted  in  Lincolrj  Journal  Star,  12/30/95,  p.  7  A). 

'In  one  recent  study  of  199  patients  with  advanced  terminal  cancer,  only  9%  exhibited  "an 
apparently  sincere  and  sustained  v,  sh  to  die",  59%  of  this  group  had  traditional  symptoms  of 
clinical  depression.  When  six  of  these  patients  were  re-interviewed  two  weeks  later,  the  wish  for 
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and  political  movement  has  dedicated  itself  to  facilitating  suicide  for  the  seriously  ill,  even  while 
the  law  continues  to  forbid  such  "assistance"  for  everyone  else. 

Why  would  the  State  continue  to  view  assisting  the  suicide  of  anyone  else  as  a  homicide, 
but  view  assisting  the  suicide  of  certain  seriously  ill  or  disabled  people  as  a  decent  and  lawrfiil  act? 
The  only  possible  answer  is:  Because  the  State  has  made  its  own  supposedly  "objeaive"  judgment 
that  these  patients,  unlike  any  other  citizens,  have  lives  not  worth  proteaing.  When  these 
panicular  people  think  they  have  lives  not  worth  living,  government  can  think  of  no  reason  to 
disagree. 

Imagine  the  scenario:  Two  people  come  forward  wanting  to  commit  suicide.  Both  have 
made  a  suicidal  decision  that  they  see  as  free  and  rational;  both  say  they  find  nothing  but  pain  and 
suffering  in  continuing  with  life.  But  one  is  able-bodied,  while  the  other  has  an  illness  or  disability 
that  two  physicians  say  is  "terminal."  On  this  basis,  a  law  like  the  one  recently  approved  in 
Oregon  says  to  the  first  person  that  his  life  is  too  valuable  to  throw  away  -  that  we  will  provide 
counseling  and  psychological  assistance  to  relieve  these  suicidal  feelings,  and  legally  forbid  anyone 
to  provide  "aid"  in  suicide.  To  the  second  person  the  State  will  say:  "Go  right  ahead.  In  fact 
we've  anticipated  your  request,  by  proclaiming  in  advance  that  we  have  no  interest  in  preventing 
the  suicide  of  someone  with  your  condition.  OflBcially  the  govenunent  doesn't  care  whether  you 
live  or  die.  Bon  voyage." 

This  is  not  a  recipe  for  greater  freedom.  It  gives  to  government  a  new  power  that  no 
human  being  should  have:  The  power  to  decide  which  citizens'  lives  will  be  protected  by  law,  and 


death  had  greatly  declined  in  four.  The  only  patient  who  ever  explicitly  asked  for  euthanasia  met 
the  ;riteria  for  major  depression  and  had  a  history  of  three  earlier  depressive  episodes.  Chochii.ov 
et  al.,  "Desire  for  Death  in  the  Terminally  111,"  Am.  J.  of  Psychiatry,  August  1995,  pp.  1185-91. 
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which  will  not.'  As  one  columnist  has  put  it  very  succinctly,  this  is  "death  with  a  note  from  Big 

Brother."* 

Anyone  who  thinks  this  overstates  the  situation  should  read  the  recent  rulings  by  the  Ninth 
and  Second  Circuit  Courts  of  Appeals.  For  example,  the  Ninth  Circuit  decision  declares  that  "the 
state  has  a  legitimate  interest  in  preventing  suicides  in  general,"'  and  that  "suicide  by  teenagers 
and  young  adults  is  especially  tragic."'  But  the  court  finds  that  government  has  little  interest  in 
preventing  suicide  among  the  siclc  who  cannot  be  restored  to  "a  state  of  physical  and  mental  well- 
being."' 

Finding  "compelling  similarities"  between  this  issue  and  that  of  abortion,  the  court 
compares  the  life  of  the  frail  and  elderly  with  the  supposedly  merely  "potential"  life  destroyed  in 
abortion;  When  balancing  an  individual's  desire  for  suicide  against  the  state's  interest  in  protecting 
life,  "the  outcome  of  the  balancing  test  may  differ  at  different  points  along  the  life  cycle  as  a 
person's  physical  or  medical  condition  deteriorates,  just  as  in  abortion  cases  the  permissibility  of 


^  "The  height  of  arbitrariness  and  injustice  is  reached  when  certain  people  such  as 
physicians  or  legislators  arrogate  to  themselves  the  power  to  decide  who  ought  to  live  and  who 
ought  to  die."  Evangelium  Vitae,  op.  cit.,  §66. 

'Debra  J.  Saunders,  "Death  With  a  Note  From  Big  Brother,"  The  San  Francisco 
CAromc/e,  8/31/92,  p.  Al 8. 

''Compassion  in  Dying  v.  Washington,  No.  94-35534  (9th  Cir.  March  6,  1996),  to  be 
reported  at  79  F.3d  790;  slip  op.  at  3178. 

'Id.  at  3177. 

'Id.  at  3178.  The  court's  ruling  is  not  limited  to  those  ordinarily  seen  as  "terminally  ill." 
It  includes  patients  in  a  coma  or  "persistent  vegetative  s.  ite,"  and  permanently  disabled  people 
who  could  live  a  long  time  with  continued  treatment  but  would  die  soon  without  it.  Id.  at  3200. 


455 


5 

restrictive  state  legislation  may  vary  with  the  progression  of  the  pregnancy."'" 

The  Second  Circuit  ruling  is  equally  blunt  in  this  regard.  Its  decision  makes  no  pretense  of 
defending  a  "fundamental  right  or  liberty"  to  assisted  suicide,  for  it  finds  no  basis  for  such  a 
right."  Its  decision  is  based  on  the  belief  that  preventing  suicide  among  the  terminally  ill,  unlike 
preventing  suicide  among  other  citizens,  is  "not  rationally  related  to  any  legitimate  state  interest" 
due  to  "the  greatly  reduced  interest  of  the  state  in  preserving  life"  for  such  patients.'"  "Surely," 
says  the  court,  "the  state's  interest  lessens  as  the  potential  for  life  diminishes""  ~  reminding  us 
again  of  Roe  v.  Wade's  theories  on  "potential  life,"  and  its  sliding  scale  of  legal  protection  based 
on  the  fetus's  "potential  for  meaningful  life"  outside  the  womb. 

Some  groups  have  hailed  these  two  rulings  as  victories  for  civil  liberties,  comparing  them 
to  past  court  rulings  afRnning  women's  "liberty"  to  have  an  abortion.  But  in  these  new  extensions 
of  Roe  V.  Wade's  logic,  terminally  ill  patients  are  not  primarily  treated  like  the  pregnant  woman  ~ 
they  are  treated  the  way  Roe  treats  the  unborn. 

Clearly,  judges  and  others  who  support  such  legal  developments  do  not  think  they  are 
praaicing  invidious  discrimination  against  people  with  serious  illnesses  and  disabilities.  They 
believe  they  are  giving  these  people  a  new  "right"  to  end  their  lives  painlessly.  Yet  they  say  they 
are  not  interested  in  granting  this  "right"  to  able-bodied  people  like  themselves.  If  a  law  gave 


"  Id.  at  3 132.  While  the  court  speaks  of  the  sick  individual  as  a  "person,"  in  terms  of  the 
protection  of  life  it  compares  that  individual  to  beings  denied  the  status  of  "person"  in  current 
abonion  policy. 

^•Quillv.  Vacco,  No.  95-7028  (2d  Cir.  April  2,  1996).  slip  op.  at  17-19. 

"Id.  at  36,  32. 

"Id.  at  31. 
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such  selective  "freedom"  for  assisted  suicide  to  other  defined  classes  of  people  -  solely  to 
women,  or  to  African  Americans,  or  to  members  of  a  certain  religion  -  howls  of  protest  would 
rise  up  from  civil  rights  organizations,  and  rightly  so.  The  fact  that  many  people  do  not  see  such 
invidious  discrimination  in  the  assisted-suicide  agenda  is  an  indication  of  how  deep  some  of  our 
prejudices  about  frail  or  seriously  ill  people  really  are.  Physically  healthy  people  simply  assume 
that  in  some  objective  sense  they  are  indeed  "better  off  dead,"  that  their  suicides  are  rational  and 
legitimate  when  other  people's  suicides  are  not. 

In  fact  this  prejudice  is  direaly  contrary  to  the  views  of  those  with  the  most  experience  of 
serious  illness  or  old  age.  Senior  citizens  are  far  more  opposed  to  assisted  suicide  than  younger 
voters".  Moreover,  physicians  who  have  treated  many  terminally  ill  patients  are  more  opposed  to 
it  than  those  without  such  experience. " 

In  our  view,  U.S.  Distria  Court  judge  Michael  Hogan  was  absolutely  correct  when  he 
found  that  Oregon's  law  allowing  assisted  suicide  violates  the  Equal  Protection  clause  of  the  U.S. 


^*Even  polls  by  the  Hemlock  Society  show  that  "the  younger  the  person,  the  more  likely 
he  or  she  is  to  favor  this  legislation"  allowing  assisted  suicide  (Hemlock  Timelines,  Jan. -Feb. 
1994,  p.  9).  A  recent  national  survey  by  the  Washington  Post  showed  50%  support  for  making 
physician-assisted  suicide  legal  (Washington  Post,  4/4/96,  p.  A18);  but  support  dropped  to  38% 
among  those  aged  65  or  over.  A  July  1995  poll  by  The  Tarrance  Group  found  that  "voters  aged 
18  to  34  years  old  support  assisted  suicide,  56%  to  40%.  But  those  aged  65  and  over  -  who 
some  would  see  as  the  primary  beneficiaries  of  a  legal  'right  to  die'  —  oppose  the  praaice  55%  to 
37%,  with  48%  strongly  opposed"  ("Poll;  Americans  Divided  on  Euthanasia,"  Life  at  Risk:  A 
Chronicle  of  Euthanasia  Trends  in  America,  June/July  1995,  p.  1). 

''  In  a  recent  survey  of  Michigan  physicians,  legalization  was  favored  by  73%  of  those 
who  "never"  treat  terminally  ill  patients  but  by  only  44%  of  those  who  treat  them  "very  often"  (J. 
Bachman  et  al.,  "Attitudes  of  Michigan  physicians  and  the  public  toward  legalizing  physician- 
assisted  suicide  and  voluntary  euthanasia,"  New  England  J.  of  Medicine,  2/1/96,  p.  306.  The 
same  correlation  is  found  among  Washington  physicians:  J.  Cohen  et  al.,  "Attitudes  toward 
assisted  suicide  and  euthanasia  among  physicians  in  Washington  State,"  New  England  J.  Of 
Medicine,  7/14/94,  p.  93. 
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Constitution.  As  Judge  Hogan  said: 

Measure  16  withholds  from  terminally  ill  citizens  the  same  protections  from  suicide 
the  majority  enjoys.  In  the  process,  it  has  lowered  standards  and  reduced 
proteaions  to  a  degree  that  there  is  little  assurance  that  only  competent  terminally 
ill  persons  will  voluntarily  die.  The  majority  has  not  accepted  this  situation  for 
themselves,  and  there  is  no  rational  basis  for  imposing  it  on  the  terminally  ill.'* 

Some  people  think  the  exploitation  of  vulnerable  patients  under  a  regime  of 

legalized  assisted  suicide  can  be  prevented  by  incorporating  various  "safeguards" 

into  the  law.  In  faa,  the  Ninth  Circuit's  new  rxiling  renders  some  of  that  question 

moot,  by  indicating  that  some  widely  supported  "safeguards"  may  well  be  found 

unconstitutional  once  the  courts  view  assisted  suicide  as  a  fundamental  right."  In 

any  event,  calls  for  safeguards  miss  the  point.  Any  law  that  singles  out  a  class  of 

citizens  for  disparate  treatment  under  the  law  of  homicide  perpetrates  the  same 

basic  injustice.  Once  that  unjust  decision  has  been  made,  efforts  to  "fix"  the  law  by 

tightening  its  loopholes  only  have  the  efifect  of  defining  ever  more  clearly  the 

isolated  class  of  patients  to  be  singled  out  for  exclusion  fi-om  the  law's  protection. 

Such  an  unfair  law  cannot  be  "fixed."  Government  will  still  be  making  a 

preemptive  judgment  that  citizens  of  a  certain  description  —  the  vast  majority  of 

whom  have  never  expressed  any  desire  to  die  ~  are  good  candidates  for  a 


"Lee  V.  Oregon,  891  F.Supp.  1429  (D.  Or.  1995)  at  1438. 

"The  court  refuses  to  find  that  "safeguards"  like  those  in  the  Oregon  law  are  "either 
necessary  or  desirable";  states  may  decide  "which,  if  any,  to  adopt."  Compassion  in  Dying,  op. 
cit.,  fii  123  at  3204.  In  faa,  as  in  past  abortion  rulings,  states  are  not  allowed  to  place  too  great  a 
burden  on  the  right  to  a  quick  and  painless  death:  A  waiting  period  to  give  patients  time  to  think 
over  the  decision  must  be  "short"  (Id.  at  3204  ,  and  a  law  requiring  family  or  loved  ones  to  be 
consulted  and  concur  in  the  decision  "would  raise  constitutional  concerns"  (Id.,  fti  100  at  3192). 
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premature  death  by  lethal  drugs. 

No  Alternative? 

Despite  these  problems,  some  Americans  think  that  the  drive  to  legalize 
physician-assisted  suicide  will  inevitably  prevail  -  both  because  this  agenda  is 
politically  popular,  and  because  our  society  has  no  alternative  solution  to  the 
problems  of  the  terminally  ill.  These  assumptions,  too,  are  false. 

To  speak  first  of  the  political  situation:  Thirty-four  states  have  explicit 
statutes  against  assisted  suicide,  and  almost  all  the  others  ban  the  practice  under 
the  common  law  or  by  judicial  interpretation  of  the  state  homicide  law."  By 
popular  referendum,  the  voters  of  Washington  and  California  in  rcent  years  have 
rejected  eflForts  to  legalize  physician-assisted  suicide  for  the  terminally  ill  — 
although  these  sutes  were  chosen  by  euthanasia  supporters  as  ideal  battlegrounds. 
The  voters  of  only  one  state,  Oregon,  have  approved  a  law  allowing  physician- 
assisted  suicide,  by  the  narrow  margin  of  51  to  49  percent;  that  law  has  been  found 
unconstitutional  by  a  U.S.  District  Court,  whose  judgment  is  on  appeal.  In  the 
past  year,  the  legislatures  of  thirteen  sUtes  have  considered  bills  like  Oregon's  and 
soundly  rejerted  all  of  them  [Attachment  3].  Moreover,  states  continue  to  enact 
new  laws  against  assisted  suicide;  the  most  recent  such  law  was  signed  by  the 
governor  of  Iowa  on  March  1.  While  some  polls  use  vague  questions  to  suggest 
broad  support  for  "aid  in  dying"  or  "death  with  dignity,"  the  people  and  their 


^'See:  Americans  United  for  Life,  Legal  Status  of  Assisted  Suicide:  Legislation  Guide 
(Chicago:  August  1995);  Iowa  Catholic  Conference  Newsletter,  'ilAI')^,  p.  1. 
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elected  representatives  have  spoken  many  times  on  this  issue  —  and  once  they 
understand  what  is  being  proposed,  they  oppose  legalizing  assisted  suicide.  It  is 
because  they  are  losing  so  regularly  in  the  democratic  segments  of  our  government 
that  supporters  of  assisted  suicide  have  turned  to  the  courts. 

Finally,  there  are  alternative  solutions  to  the  problems  which  assisted 
suicide  purports  to  solve.  What  Pope  John  Paul  n  calls  "the  way  of  love  and  true 
mercy""  —  easing  suffering,  keeping  company  with  dying  patients,  and  aflfirming 
the  dignity  of  their  lives  at  every  stage  -  is  the  most  complete  response  to  efforts 
to  promote  death  as  a  solution.  Few  dying  patients  express  any  suicidal  wishes 
once  they  receive  the  kind  of  excellent  supportive  care  that  can  be  found  in  modem 
hospices."  Great  advances  have  been  made  in  pain  management,  so  that  "no  one 
need  be  in  serious  pain"  while  dying  —  though  far  more  physicians  need  to  become 
^miliar  with  these  advances.^'  In  fact,  dying  patients  are  distressed  by  problems 
other  than  the  experience  of  physical  pain  —  by  "fear  of  pain,  loss  of  control, 
indignity,  and  being  a  burden  to  their  families"  -  but  "good  supportive  care  for 
patient  and  family  could  ameliorate  all  of  these. "° 


"£vange//r//n  Vitae,  op.  cit.,  §67. 

^"Council  on  Scientific  Affairs,  American  Medical  Association,  "Good  Care  of  the  Dying 
?iUenU"  Journal  of  the  American  Medical  Association,  2/14/96,  p.  476. 

"Id.,  p.  475.  Says  the  ethics  chairman  of  the  Academy  of  Hospice  Physicians:  "As  a 
doctor  who  has  been  involved  in  hospice  care  for  more  than  14  years,  I  can  state  witout 
equivocation  that  the  physical  sources  of  suffering  associated  with  dying  all  can  be  controlled."  Ira 
Byock,  "Kevorkian:  Right  Problem,  Wrong  Solution,"  The  Washington  Post,  1/17/94,  p.  A23. 

^^AMA  Council,  op.  cit.,  p.  475. 
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There  has  been  far  too  little  attention  to  the  ways  in  which  social 

acceptance  of  assisted  suicide  can  increase  the  suflFering  of  dying  patients.  For 
example,  a  major  source  of  their  suffering  is  the  loneliness  and  isolation  they  often 
feel  in  modem  hospitals.  Doaors  tend  to  avoid  these  patients  -  panly  because 
they  are  a  reminder  of  the  doctor's  failure  to  cure,  and  panly  because  doaors, 
being  only  human,  do  not  want  to  get  too  attached  to  someone  who  will  die  soon. 
How  much  more  distant  will  doaors  become  when  they  must  see  every  terminally 
ill  patient  as  someone  they  might  be  asked  to  idll  soon?  And  how  much  more  will 
that  distancing  increase  the  isolation,  loneliness  and  despair  of  patients  who  need 
human  companionship  and  moral  support  above  anything  else? 

In  short,  there  are  life-affirming  solutions  for  the  suffering  of  seriously  ill 
patients.  Access  to  these  solutions  should  be  improved,  especially  for  the  poor 
who  so  often  lack  access  even  to  basic  health  care.  By  contrast,  assisted  suicide 
and  euthanasia  do  not  eliminate  suffering  —  they  eliminate  the  patient.  The 
suffering  remains,  to  be  felt  by  the  next  patient  with  the  same  condition  who  will 
feel  subtle  or  overt  pressure  to  ease  the  burden  on  others  by  making  a  timely  exit. 

In  conclusion:  Legalization  of  assisted  suicide  is  a  defeat  for  equal  justice 
under  law,  not  a  viaory  for  freedom.  Laws  protecting  people  from  lethal  attack  — 
including  those  protecting  us  from  our  own  suicidal  impulses  —  must  cover 
everyone  equally.  They  must  not  single  out  certain  classes  of  people  for  allowable 
killing,  for  to  do  so  is  inevitably  to  brand  them  as  disposable  people.  Terminally  ill 
citizens,  like  all  the  :itizens  of  the  United  States,  deserve  better. 
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The  decisions  of  the  Second  and  Ninth  Circuits  mandating  leglized  euthanasia 
create  profound  dangers  for  the  most  vulnerable  amongst  us.   Unfortunately,  these 
dangers  have  been  obscured  by  a  failure  of  most  media  accounts  to  report  fully  on  the 
implications  of  these  decisions,  and  attention  has  been  diverted  from  them  by  inaccurate 
accounts  of  the  current  treatment  of  suicide  and  the  rejection  of  treatment  by  the  law. 
This  testimony  will  seek  to  highlight  those  implications  and  correct  those  inaccuracies. 

I.   Nonvoluntary  Euthanasia  for  People  with  Disabilities 

Press  accounts  of  the  decisions  of  the  two  federal  circuit  courts  of  appeal  have 
focused  on  their  legalization  of  voluntary  assisted  suicide  for  those  who  are  terminally  ill. 
In  fact,  the  opinions  sweep  far  more  broadly.   The  language  of  the  Ninth  Circuit  opinion 
explicitly  declares  a  right  on  the  part  of  "surrogates"  to  choose  lethal  prescriptions  for 
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patients  incapable  of  making  health  care  decisions  themselves. 

In  the  context  of  what  it  declared  the  right  to  get  a  lethal  prescription,  the  court 
wrote,  "[W]e  should  make  it  clear  that  a  decision  of  a  duly  appointed  surrogate  decision 
maker  is  for  all  legal  purposes  the  decision  of  the  patient  himself."  Compassion  in  Dying 
V.  State,  1996  WL  94848  (9th  Cir.  Mar.  6,  1996),  *83  fn.  120. 

Under  this,  people  with  Alzheimer's  disease,  children  with  disabilities,  and  indeed 
anyone  who  is  not  legally  "competent"  to  make  health  care  decisions  could  be  put  to 
death  on  the  decision  of  a  guardian  or  other  "surrogate." 

While  the  decision  of  the  Second  Circuit  was  not  as  explicit,  the  consequences  of 
its  reasoning  are  similar.      Essentially,  the  Second  Circuit  concluded  that  it  is 
unconstitutional  for  any  state  to  make  a  distinction  between  withholding  of  treatment,  on 
the  one  hand,  and  providing  an  agent  for  direct  killing,  on  the  other  hand.    Laws  that 
allow  treatment  withholding  but  prevent  direct  killing,  it  held,  violate  the  Equal 
Protection  Qause  of  the  Fourteenth  Amendment.' 

This  means  that  in  any  state  whose  statutes  or  court  decisions  authorize  surrogate 
decisionmaking  for  patients  who  have  not  left  instructions  or  appointed  a  health  care 
agent  with  respect  to  decisions  to  reject  treatment,  under  the  Second  Circuit's  reasoning 
that  will  have  the  effect  of  allowing  surrogates  to  authorize  lethal  prescriptions  for 
incompetent  patients  who  have  never  expressed  a  desire  to  be  killed. 

In  the  majority  of  states  whose  courts  have  confronted  the  issue,  the  ruling  has 


'   A  more  detailed  explanation  of  the  Second  Circuit  opinion  is  provided  in 
Appendix  A  to  this  testimony. 
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been,  in  the  words  of  the  Washington  Supreme  Court,  that  "An  incompetent's  right  to 
refuse  treatment  should  be  equal  to  a  competent's  right  to  do  so."  In  re  Grata,  109 
Wash.  2d  545,  747  P.2d  445,  449  (1987),  modified,  757  P.2d  534  (1988).  To  date,  the 
courts  of  fourteen  states  have  held  that  constitutional  equal  protection  guarantees,  or 
other  constitutional  provisions,  require  that  guardians  must  be  permitted  to  "substitute 
their  judgment"  for  the  unknown  preference  of  the  incompetent  patient,  and  thus  be  able 
to  opt  to  reject  life-sustaining  medical  treatment.^ 

Many  other  states  allow  surrogates  to  reject  life-saving 
medical  treatment  for  incompetent  patients  whose  wishes  are  unknown,  either  by  statute 
or  by  state  court  decisions  interpreting  the  common  law. 

Thus,  l^alization  of  assisting  suicide  must  in  fact  result  in  the  legalization  of 
nonvoluntary  active  euthanasia. 

II.  THERE  IS  A  RATIONAL  BASIS  FOR  STATES'  DISTINGUISHING 
BETWEEN  REFUSAL  OF  TREATMENT  AND  DIRECT  KILLING 

One  of  the  most  basic  errors  in  the  opinions  of  the  Second  and  Ninth  Circuits  is 
central  to  their  reasoning:  the  claim  that  there  is  no  rational,  constitutionally  cognizable 
difference  between  the  legal  right  to  reject  treatment,  on  the  one  hand,  and  assisting 
suicide  or  euthanasia,  on  the  other. 

The  Ninth  Circuit  put  it  this  way:  it  asserted  that  there  is  "no  ethical  or 


^  See  Appendix  B. 
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constitutionally  cognizable  difference  between  a  doctor's  pulling  the  plug  on  a  respirator 
and  his  prescribing  drugs  which  will  permit  a  terminally  ill  patient  to  end  his  own  life.  ... 
To  us,  what  matters  most  is  that  the  death  of  the  patient  is  the  intended  result  as  surely 
in  one  case  as  in  the  other."  Compassion  in  Dying,  1996  WL  94848  at  *21.   (For  the 
Second  Circuit's  similar  position,  see  Appendix  A.) 

The  reality  is  more  complex.   Patients  and  their  doctors  must  constantly  make 
decisions  among  alternate  courses  of  treatment,  each  with  their  own  mix  of  risks  of  death 
and  probabilities  of  benefit.   Treatment  A  may  have  a  40%  chance  of  long-term  benefit, 
but  a  50%  chance  of  immediate  death;  treatment  B  may  have  a  lesser  5%  risk  of 
immediate  death,  but  only  a  10%  chance  of  preventing  death  in  the  long  term.   In  some 
cases  the  probability  of  death  fi"om  accepting— or  rejecting—a  particular  course  of 
treatment  may  be  higher,  but  these  probabilities  are  all  along  a  continuum. 

This  reality  is  not  limited  to  choices  about  medical  treatment.   Whenever  you 
drive  a  car,  cross  the  street,  or  go  skiing,  you  choose  a  course  of  action  that  entails  the 
risk  of  death.   Even  if  you  remain  at  home  in  bed  with  the  covers  drawn  over  you,  you 
risk  death:  from  lack  of  exercise,  from  starvation  for  failure  to  earn  money  for  food,  and 
even  from  dying  in  an  earthquake  that  might  strike.   It  is  literally  impossible  to  live  and 
make  choices  that  entail  some  risk  of  death.   But  when  you  drive  on  the  highway  to  get 
to  work,  knowing  there  is  the  danger  of  an  accident,  are  you  intending  to  die?   Is  your 
action  the  ethical  equivalent  of  suicide? 

Of  course  not,  but  that  is  where  Judge  Reinhardt's  reasoning  leads. 

Is  it  possible  for  a  given  patient  and  doctor  in  a  particular  situation  to  intend  to 
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bring  about  the  patient's  death  by  rejecting  treatment?   Certainly,  and  if  there  is  such  a 
deliberate  omission  with  the  intent  to  cause  death,  that  conscious  rejection  of  treatment 
is  the  ethical  equivalent  of  suicide.    But  for  every  such  case  there  are  many  more 
instances  in  which  treatment  is  rejected  with  an  intent  other  than  that  of  bringing  about 
death-perhaps  as  a  result  of  balancing  risks  of  death  against  probabilities  of  benefit. 

Now  for  the  key  point:  how  could  the  state  in  practice  separate  out  treatment 
decisions  that  involved  suicidal  intent  from  those  that  did  not?   It  would  have  to  institute 
an  utterly  impractical  and  tyrannical  inquisitorial  process,  somehow  subjecting  all  or  a 
large  class  of  treatment  decisions  that  involve  a  risk  of  death  to  review  designed  to  tease 
out  the  actual  intent  of  the  decisionmakers  in  each  case. 

Because  such  a  governmental  process  is  unimaginable,  it  is  entirely  rational  for 
the  state  to  draw  a  line  under  which  the  state  does  not  interfere  with  patient's  decisions 
to  accept  or  reject  treatment  except  in  very  unusual  circumstances,  but  prevents  doctors 
and  others  from  directly  causing  death  by  lethal  doses  of  drugs  or  the  like.   By  definition, 
there  is  a  clear  intent  to  cause  death  in  the  latter  drcumstances. 

The  failure  of  the  two  circuits  to  recognize  these  key  distinctions  is  essential  to 
their  extremist  holdings.  The  inevitable  consequence  of  their  mistaken  lumping  together 
of  decisions  about  accepting  or  rejecting  treatment  with  direct  killing  is  dramatic:   At 
present,  competent  people  or  the  surrogates  of  incompetent  people  can  reject  treatment 
under  essentially  any  circumstances.   Indeed,  it  is  generally  battery  to  impose  treatment 
on  anyone  without  informed  consent;  the  one  rejecting  treatment  need  give  no  reasons. 
If  killing  someone  is  treated  as  constitutionally  equivalent  to  rejection  of  treatment,  then 
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assisting  suicide  and  even  nonvoluntaiy  euthanasia  must  essentially  be  permitted  in 
equivalent  circumstances,  and  the  state  has  no  more  right  to  inquire  into  the  reason  for 
it  than,  under  Roe  v.  Wade,  it  has  to  inquire  into  the  reasons  someone  seeks  an 
abortion. 

III.   DOES  THE  FACT  THAT  NO  STATE  NOW  PUNISHES  SUICIDE 

OR  ATTEMPTED  SUICIDE  MAKE  IT  IRRATIONAL  AND  DISCRIMINATORY 

TO  PUNISH  ASSISTING  SUICIDE? 

Advocates  of  legalizing  assisting  suicide  frequently  argue  thus:    at  present,  there 
are  no  criminal  penalties  for  anyone  who  commits  or  attempts  to  commit  suicide.   If  the 
law  does  not  penalize  something,  that  means  that  people  are  free  to  do  it;  therefore,  it  is 
now  legal  to  commit  or  attempt  to  commit  suicide.   That  being  the  case,  it  is  irrational 
and  discriminatory  to  punish  doctors  or  others  who  assist  suicide.   After  all,  the 
argument  goes,  there  are  those  who  are  physically  incapable  of  killing  themselves  without 
assistance;  shouldn't  they  have  an  equal  opportunity  for  suicide  as  those  physically  able 
who  can  now  commit  suicide  with  impunity? 

This  entire  argument  rests  on  a  faulty  premise:  that  people  who  are  physically 
able  to  do  so  now  have  the  "freedom"  to  commit  suicide. 

Why  is  this  premise  faulty?  Let  us  begin  by  comparing  the  situation  of  someone 
who  avails  herself  of  First  Amendment  rights  to  denounce  a  politician  in  a  public  park. 
If  an  irate  supporter  of  the  politician  tries  physically  to  restrain  the  speaker  and  prevent 
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her  from  making  her  denunciations,  that  person  will  be  subject  to  criminal  charges  of 
assault  and  battery.   On  the  other  hand,  suppose  someone  else  tries  physically  to  restrain 
someone  to  prevent  that  person  committing  suicide.   In  the  words  of  the  Minnesota 
Supreme  Court  in  a  1975  case,  "[T]here  can  be  no  doubt  that  a  bonafide  attempt  to 
prevent  a  suicide  is  not  a  crime  in  any  jurisdiction,  even  where  it  involves  the  detention, 
against  her  will,  of  the  person  planning  to  kill  herself."^ 

In  fact,  if  public  authorities  detect  someone  in  the  act  of  attempting  to  commit 
suicide,  they  will  typically  not  only  interfere,  but  also  place  the  person  in  the  custody  of 
mental  health  authorities~and  posing  a  danger  to  oneself  is  a  basis  for  involuntary 
commitment  for  mental  health  treatment. 

In  short,  it  is  not  accurate  to  say  that  at  present  people  have  the  legal  liberty  to 
commit  suicide,  because  they  can  be,  and  frequently  are,  legally  restrained  from  doing  so. 
But  if  suicide  is  not  today  treated  as  a  freedom,  why  are  there  no  criminal  penalties 
against  it? 

For  the  answer  to  that  it  is  desirable  to  review  a  little  history.*  While  it  might 
seem  self-evident  that  someone  who  completes  a  suicide  cannot  be  punished  (after  all,  he 
or  she  is  dead)  in  fact,  under  the  old  English  common  law  there  was  punishment  of  a 
sort:  the  suicide  was  buried  "ignominiously"  (at  a  crossroads,  and  perhaps  even  with  a 
stake  through  the  heart)  and  the  personal  property  of  the  suicide  was  forfeited  to  the 


»  State  V.  Hembd,  305  Minn.  120,  126,  232  N.W.2d  872,  878  (1975). 

*  The  historical  account  that  follows  is  based  on  a  law  review  I  co-authored  in 
1985.  Thomas  J.  Maraen,  Mary  K.  O'Dowd,  Daniel  Crone  &  Thomas  J.  Balch,  Suicide: 
A  ConstUutional  Ri^t?,  24  Duq.  L  Rev.  1,  56-100  (1985). 
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state. 

There  were  instances  of  ignominious  burial  and  forfeiture  in  the  American 
colonies.   By  the  time  of  the  American  Revolution  or  shortly  thereafter,  however,  these 
had  been  abolished  in  virtually  all  states.   Yet  this  was  not  because  early  Americans 
approved  of  suicide.   In  an  influential  1796  treatise,  Zephaniah  Swift,  later  Chief  Justice 
of  Connecticut,  explained  they  were  discontinued  because  it  was  seen  as  "contemptible" 
to  exercise  a  "mean  act  of  revenge  upon  lifeless  clay,  that  is  insensible  of  punishment" 
and  cruel  to  inflict  "a  punishment,  as  the  forfeiture  of  goods,  which  must  fall  solely  on 
the  innocent  offspring  of  the  offender."' 

Wrote  Smith,  "it  is  evident  that  where  a  person  is  so  destitute  of  affection  for  his 
family  ...  as  to  wish  to  put  an  end  to  his  existence,  that  he  will  not  be  deterred  by  a 
consideration  of  their  future  subsistence.   Indeed,  this  crime  is  so  abhorrent  to  the 
feelings  of  mankind,  and  that  strong  love  of  life  which  is  implanted  in  the  human  heart, 
that  it  cannot  be  so  frequently  committed,  as  to  become  dangerous  to  society."' 

Thus,  ignominious  burial  and  forfeiture  were  ended  not  because  suicide  had  come 
to  be  seen  as  a  liberty— as  Swift's  words  evidence,  it  was  severely  reprobated— but  because 
ignominious  burial  and  forfeiture  were  seen  as  both  useless  and  unjust  to  innocent  family 
members. 

Indeed,  the  colonies  and  states  continued  to  punish  assisting  suicide,  and  even 
attempting  suicide.    Later,  in  the  latter  part  of  the  Nineteenth  and  in  the  early  Twentieth 


*  2  Zepheniah  Swift,  A  System  of  Laws  of  the  State  of  Connecticut  304  (n.p.  1795). 
'  Id. 
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Centuries,  penalties  for  attempting  suicide  were  generally  repealed—but  not  because 
suicide  was  seen  as  a  liberty.   Rather,  the  feeling  grew  that  those  who  attempted  suicide 
should  be  given  treatment  for  mental  disorders  rather  than  punished.   Typical  was  the 
1902  statement  of  a  Pennsylvania  court  about  one  who  attempted  suicide:  "[I]t  is  the 
result  of  disease.   He  should  be  taken  to  a  hospital  and  not  sent  to  a  prison."^  In  1980, 
the  Supreme  Court  of  Iowa  wrote.  The  only  reason  we  view  suicide  [as]  noncriminal  is 
that  we  consider  inappropriate  punishing  the  suicide  victim  or  attempted  suicide  victim, 
not  that  we  are  concerned  about  that  person's  life  any  less  than  others'  lives.  To  say  that 
aiding  and  abetting  suicide  is  a  defense  to  homicide  would  denigrate  these  views."* 

Indeed,  the  virtually  universal  pre-1980  consensus  of  American  jurisprudence  is  in 
fact  best  summarized  by  the  1933  words  of  the  Florida  Supreme  Court:  "No  sophistry  is 
tolerated  ...  which  seek[s]  to  justify  self-destruction  as  commendable  or  even  a  matter  of 
personal  right."' 


^  Commonwealth  v.  Wright,  11  Pa.  D.  144,  146  (1902). 
«  Slate  V.  Marti,  290  N.W.2d  570,  581  (Iowa  1980). 

'  Blackwood  v.  Jones,  111  Fla.  528,  532-33,  149  So.  600,  601  (1933).   Our  article, 
supra  n.  ?,  spent  pages  and  pages  quoting  court  after  court  in  the  Nineteenth  and 
Twentieth  Centuries  strongly  condemning  suicide.   Not  once  did  any  pre-1980  court  even 
suggest  that  laws  preventing  the  assistance  of  suicide  might  be  unconstitutional. 

Although  the  Ninth  Circuit  disparaged  reliance  on  history  (it  wrote,  "[T]he  fact 
that  we  have  previously  failed  to  acknowledge  the  existence  of  a  particular  liberty  interest 
or  even  that  we  have  previously  prohibited  its  exercise  is  no  barrier  to  recognizing  its 
existence."  Compassion  in  Dying  v.  State,  1996  WL  94848  (9th  Cir.  Mar.  6,  1996),  '13),  it 
did  devote  two  paragraphs  to  the  treatment  of  suicide  in  the  histoiy  of  American  law. 

Ironically,  of  the  eight  footnotes  naming  sources  on  which  the  court  relied  for 
those  two  paragraphs,  six  cited  our  1985  article.    Regrettably,  the  court's  selective  use  of 
our  historical  research  amounted  to  a  misleading  distortion  of  it.   Even  the  scanty 
summary  of  that  research  in  the  text  of  this  testimony  largely  rebuts  and  corrects  the 
misleading  impression  given  by  the  Ninth  Circuit's  two  paragraphs.  Two  further  points, 
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however,  are  worthy  of  clarification. 

First,  the  Ninth  Circuit  stated,  "By  the  time  the  Fourteenth  Amendment  was 
adopted  in  1868  ...  in  only  nine  of  the  37  states  is  it  clear  that  there  were  statutes 
prohibiting  assisting  suicide."  Id.    In  a  footnote,  the  court  did  acknowledge  that 
"Nevertheless,  extrapolating  from  incomplete  historical  evidence  and  drawing  inferences 
from  states'  treatment  of  suicide  and  from  later  historical  evidence,  Marzen  hypothesized 
that  in  1868,  'twenty-one  of  the  thirty-seven  states,  and  eighteen  of  the  thirty  ratifying 
states  prohibited  assisting  suicide."  Id.  at  *69,  n.  42. 

What  this  rather  disparaging  note  fails  to  make  clear  is  that  many  of  the  U.S. 
states  for  many  years  after  independence  recognized  and  enforced  not  merely  statutory 
crimes  enacted  by  the  legislature  but  also  a  court-made  criminal  law  known  as  the 
common  law  of  crimes.   Some  still  do  so  today.   So  it  is  highly  misleading  in  writing  of 
the  mid-Nineteenth  Century  to  focus  only  on  statutes  without  also  asking  whether 
particular  states  enforced  the  common  law  of  crimes,  and  how  that  common  law  treated 
suicide.   The  court's  textual  reference  to  the  nine  states  with  statutes  against  assisting 
suicide  gives  a  decidedly  incomplete  picture  of  the  state  of  the  law,  which  the  inclusion 
of  states  in  which  it  was  a  common  law  crime  (making  a  total,  with  the  statutory  states, 
of  21  out  of  37)  corrects. 

Second,  in  a  truly  striking  example  of  taking  something  out  of  context,  the  Ninth 
Circuit  quoted,  implying  it  was  typical,  from  one  New  Jersey  court  that  in  1901  stated 
suicide  was  ethically  defensible  "when  a  man  curtails  weeks  or  months  of  agony  of  an 
incurable  disease."    Id.  at  *17,  quoting  Campbell  v.  Supreme  Conclave  Improved  Order 
Heptasophs,  66  N.J.L.  274,  49  A.  550,  553  (1901). 

This  was  the  only  American  case  quoted  by  the  Ninth  Circuit  in  all  of  its  account 
of  the  legal  history  of  suicide  in  America.  Yet  as  we  made  clear  in  our  article  (and  the 
court  credits  our  article  as  the  source  of  the  Campbell  quote),  Campbell  is  "the  only  pre- 
1980  case  we  have  found  that  articulates  such  a  view  [--]  isolated  not  only  in  contrast  to 
cases  in  other  jurisdictions,  but  within  New  Jersey  as  well."   Marzen,  supra  n.  ?,  at  84. 

Campbell  was  an  insurance  case.   Two  years  later,  State  v.  Carney,  69  N.J.L.  478, 
479,  55  A.  44,  45  (Sup.  Ct.  1903),  upheld  a  conviction  for  attempting  suicide,  criticizing 
Campbell  and  writing,  "Suicide  is  none  the  less  criminal  because  no  punishment  can  be 
inflicted....   If  one  kills  another,  and  then  kills  himself,  is  he  any  less  a  murderer  because 
he  cannot  be  punished?"  Then,  in  1922,  New  Jersey's  highest  court  (despite  its  name, 
the  New  Jersey  Supreme  Court  in  1901  was  an  inferior  court)  wrote,  "So  strong  is  this 
concern  of  the  state  [in  "the  preservation  of  the  life  of  each  of  its  citizens"]  that  it  does 
not  even  permit  a  man  to  take  his  own  life...."  State  v.Ehlers,  98  N.J.L.  236,  238,  119  A. 
15,  17  (1922). 

More  to  the  point,  our  article  cited  literally  hundreds  of  cases  throughout  the 
Nineteenth  and  Twentieth  Centuries  in  an  effort  to  give  a  comprehensive  account  of  the 
historical  attitude  of  American  law  toward  suicide.   As  the  article  painstakingly 
demonstrates,  the  Campbell  decision  was  distinctly  at  odds  with  them.  To  pluck  out  the 
one  anomalous  case  and  present  it  alone  in  a  manner  designed  to  suggest  to  the  unwary 
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Thus,  histoiy  and  legal  precedent  does  not  support  the  notion  that  now  or  in  the 
past  suicide  has  been  treated  as  an  accepted  freedom  or  liberty  in  the  United  States.  It 
follows  that  no  argument  can  successfully  be  made  that  laws  preventing  assisting  suicide 
are  unfair,  irrational,  or  discriminatory. 

CONCLUSION 

Efforts  to  legalize  assisting  suicide,  such  as  those  embodied  in  the  Second  and 
Ninth  Circuit  decisions,  will  if  successful  pose  an  unacceptable  threat  to  vulnerable 
members  of  our  society  who  have  never  asked  to  die  but  who  will  be  subject  to 
nonvoluntary  euthanasia  at  the  hands  of  surrogates.  There  is  a  strong  rational  basis  for 
the  distinction  now  drawn  in  American  law  between  rejection  of  treatment  and  the 
taking  of  direct  action  to  end  life,  and  there  is  no  basis  for  the  claim  that  suicide  or 
attempted  suicide  has  been  or  is  now  treated  by  the  law  as  a  freedom  or  protected 
liberty. 


reader  that  it  is  representative  of  the  American  law  of  suicide  simply  cannot  be  squared 
with  standards  of  scholarly  integrity. 
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APPENDIX  A: 

IMPLICATIONS  OF  THE  SECOND  CIRCUIT'S  QUILL  V.  VACCARO  RULINtJ 

FOR  NONVOLUNTARY  EUTHANASIA 

In  QuUl  V.  Vaccaro,  1996  WL  148605  (2nd  Cir.(N.Y.)),  the  Federal  Court  of 
Appeals  for  the  Second  Circuit  relied  on  the  Equal  Protection  Qause  of  the  Fourteenth 
Amendment  to  the  U.S.  Constitution  to  strike  down,  as  applied,  New  York's  statute 
protecting  against  assisting  suicide. 

In  its  summary  of  its  analysis,  the  Second  Circuit  wrote: 

[I]t  seems  clear  that  :  1)  the  statutes  in  question  fall  within  the  category  of 
social  welfare  legislation  and  therefore  are  subject  to  rational  basis  scrutiny 
upon  judicial  review;  2)  New  York  law  does  not  treat  equally  all  competent 
persons  who  are  in  the  final  stages  of  fatal  illness  and  wish  to  hasten  their 
deaths;  3)  the  distinctions  made  by  New  York  law  with  regard  to  such 
persons  do  not  further  any  legitimate  state  purpose;  and  4)  accordingly,  to 
the  extent  that  the  statutes  in  question  prohibit  persons  in  the  final  stages 
of  terminal  illness  firom  having  assistance  in  ending  their  lives  by  the  use  of 
self-administered,  prescribed  drugs,  the  statutes  lack  any  rational  basis  and 
are  violative  of  the  Equal  Protection  Qause. 

Id.  at  *11. 
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Noting  that  the  lower  court  identified  "a  difference  between  allowing  nature  to 
take  its  course,  even  in  the  most  severe  situations,  and  intentionally  using  an  artificial 
death-producing  device."  Quill  v.  Koppell,  870  F.  Supp.78,  84  (S.D.N.Y.  1994),  the  Court 
of  Appeals  disagreed.   It  cited  Justice  Scalia  as  asserting  "the  irrelevance  of  the  action- 
inaction  distinction,"  Cruzan  v.  Director,  Missouri  Dep'l  of  Health,  497  U.S.  261,  296-97 
(Scalia,  J.,  concurring).   It  then  insisted, 

The  withdrawal  of  nutrition  brings  on  death  by  starvation,  the  withdrawal 
of  hydration  brings  on  death  by  dehydration,  and  the  withdrawal  of 
ventilation  brings  about  respiratory  failure.    By  ordering  the  discontinuance 
of  these  artificial  life-sustaining  processes  or  refusing  to  accept  them  in  the 
first  place,  a  patient  hastens  his  death  by  means  that  are  not  natural  in  any 
sense.   It  certainly  cannot  be  said  that  the  death  that  immediately  ensues  is 
the  natural  result  of  the  progression  of  the  disease  or  condition  from  which 
the  patient  suffers.  ...  Withdrawal  of  life  support  requires  physicians  or 
those  acting  at  their  direction  physically  to  remove  equipment  and,  often, 
to  administer  palliative  drugs  which  may  themselves  contribute  to  death. 
The  ending  of  life  by  these  means  is  nothing  more  nor  less  than  assisted 
suicide. 

QuUl,  1996  WL  at  *\S. 
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The  Second  Circuit  noted  that  "A  finding  of  unequal  treatment  does  not,  of 
course,  end  the  inquiry,  unless  it  is  determined  that  the  inequality  is  not  rationally 
related  to  some  legitimate  state  interest."  Id^  However,  after  reviewing  the  state 
interests  advanced  to  justiiy  laws  preventing  assisting  suicide  through  direct  killing,  the 
court  wrote,  The  New  York  statutes  prohibiting  assisted  suicide  ...  do  not  serve  any  of 
the  state  interests  noted,  in  view  of  the  statutory  and  common  law  schemes  allowing 
suicide  through  the  withdrawal  of  life-sustaining  treatment."   Id.  at  *16.   In  effect,  the 
second  half  of  the  inquiry  essentially  collapsed  into  the  first,  since  any  interest  the  state 
could  possibly  assert  would  be  dismissed  on  the  ground  that,  in  the  court's  view,  it  would 
equally  tell  against  rejection  of  treatment  permitted  by  the  state. 

In  short,  since  the  Second  Circuit  could  see  no  constitutionally  supportable  distinction 
between  rejecting  life-saving  treatment  and  taking  active  measures  to  end  life,  it  follows  that 
whenever  the  state  permits  rejection  of  treatment,  it  must  eqtmlly  permit  active  kUling. 

The  implications  of  this  rationale  extend  beyond  terminally  ill,  competent  adults. 
In  particular,  in  any  state  that  authorizes  surrogate  dedsionmakers  to  withdraw  and 
withhold  life-saving  medical  treatment  from  incompetent  patients  whose  wishes  are 
unknown,  the  rationale  of  the  Second's  Circuit  decision  will  require  that  surrogates  have 
an  equal  right  to  direct  active  measures  to  kill  incompetent  patients  in  like 
circumstances. 
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Limits  in  tlie  Court  Language? 

The  plaintiffs  in  Quill  officially  sought  only  the  ability  of  doctors  to  prescribe 
lethal  drugs  for  competent  terminally  ill  patients  who  voluntarily  request  them,  and, 
technically,  the  "holding"  of  the  court  applies  only  to  that  class  of  assistisig  suicide. 
Throughout  its  opinion,  the  Second  Circuit  couches  its  Equal  Protectioin  analysis  in  terms 
of  the  facts  of  this  particular  case:  that  is,  it  speaks  of  New  York  law  thi>t  allows 
terminally  ill,  competent  patients  to  reject  treatment  and  compares  that  v/iih  the  New 
York  law  preventing  such  patients  from  obtaining  assistance  in  committii.'g  suicide. 

However,  nothing  in  this  limits  the  force  of  the  logic  in  the  court's  reasoning  to 
terminally  ill  or  indeed  to  competent  patients.   If  drawing  a  line  between  rejecting 
treatment  and  direct  killing  is  irrational  and  unconstitutional  in  the  context  of  terminally 
ill  competent  patients,  how  can  it  suddenly  be  regarded  as  rational  and  constitutional  in 
the  context  of  incompetent  patients  or  patients  who  are  not  terminally  iiii?   The 
"irrationality,"  as  the  Second  Circuit  sees  it,  turns  not  on  some  issue  unique  to  terminally 
ill  or  to  competent  patients,  but  rather  on  the  lack  of  relevant  difference  between  what 
the  court  sees  as  two  alternative  means  (treatment  withdrawal  or  lethal  prescription)  to 
the  same  end  (intended  death). 

The  law  of  New  York  pernuts  essentially  anyone  to  reject  life-sa'"ing  treatment  if 
competent,  and  allows  competent  people  to  appoint  health  care  agents  to  make  such 
decisions  on  their  behalf  should  they  become  incompetent.   Under  the  Second  Circuit's 
broad  rationale,  as  distinct  from  its  narrow  holding,  it  is  therefore  difficult  to  see  how 


476 


New  York  can  place  any  limits  on  direct  killing  in  any  circumstances  in  which  it  does  not 
equally  place  them  on  rejection  of  treatment. 

The  Second  Circuit  opinion  does  briefly  discuss  the  question  of  nonvoluntary 
euthanasia: 

As  to  the  interest  in  avoiding  abuse  similar  to  that  occurring  in  the 
Netherlands,  it  seems  clear  that  some  physicians  there  practice 
nonvoluntary  euthanasia,  although  it  is  not  legal  to  do  so.    ...  The  plaintiffs 
here  do  not  argue  for  euthanasia  at  all  but  for  assisted  suicide  for 
terminally-ill,  mentally  competent  patients,  who  would  self-administer  the 
lethal  drugs.   It  is  difficult  to  see  bow  the  relief  the  plaintiffs  seek  would 
lead  to  the  abuses  found  in  the  Netherlands. 

Id.  at  'le  (citation  and  footnote  omitted). 

While  it  is  true  that  the  plaintiffs  in  this  case  only  sought  what  the  court  describes 
as  "assisted  suicide  for  terminally-ill,  mentally  competent  patients,"  the  reasoning  the 
court  employed  in  order  to  grant  them  that  "relief  is  not  so  limited.   It  is  not  so  much 
the  "relief  the  plaintiffs  seek"  as  the  reasoning  that  allows  no  distinction  between 
withholding  treatment  and  administering  lethal  agents  that  threatens  "nonvoluntary 
euthanasia."   And  it  does  so  if  a  state  permits  a  surrogate  to  reject  life-saving  treatment 
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for  an  incompetent  patient  whose  wishes  are  not  clear. 

New  York  law  does  not  currently  provide  such  authority.   However,  New  York's 
legislature  is  now  considering  a  bill   (S.5020/A.6791)  that  would  establish  surrogate 
decisionmaking  in  New  York,  and  the  majority  view  of  the  courts  among  states  that  have 
dealt  with  the  issue  supports  surrogate  decisionmaking.   If  upheld  by  the  U.S.  Supreme 
Court,  the  reasoning  of  QuUl  v.  Vaccaro  will  apply  to  require  equal  authority  for  a 
surrogate  to  direct  death  by  means  of  a  lethal  agent. 
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APPENDIX  B 

STATES  WHOSE  COURTS  HAVE  FOUND  A  CONSTITUTIONAL  RIGHT 

TO  SURROGATE  DENIAL  OF  TREATMENT  FOR  INCOMPETENT  PATIENTS 

Courts  have  found  a  constitutional  right  for  surrogates  to  deny  life-saving  medical 
treatment  for  their  incompetent  wards  in  the  following  fourteen  (14)  states  as  of  April 
29,  1996: 


Arizona: 


Rasmussen  v.  Fleming,  154  Ariz.  207,  741  P.2d  674.  685-86  (1987); 


Caliromia: 


In  re  Drabick,  200  Cal.  App.  3d  185,  245  Cal.  Rptr.  840,  852  (1988); 
Barber  v.  Superior  Court,  147  Cal.  App.  3d  1006,  195  Cal.  Rptr.  484 
(1983); 


Connecticut:  Foody  v.  Manchester  Memorial  Hosp.,  40  Conn.  Supp.  127,  482  A.2d 

713,  721  (1984); 


DistrictKDf 
Columbia: 


InreA.C.,  573  A.2d  1235,  1247  (D.C.  1990); 


Florida: 


In  re  Browning,  568  So.  2d  4,  12  (Fla.  1990);  John  F.  Kennedy 
Memorial  Hosp.  v.  Bludworth,  452  So.  2d  921,  926  (Fla.  1984); 
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Corbett  v.  D'Alessandro,  487  So.2d  368,  370  (Fla.  Dist.  Ct.  App.), 
review  denied,  492  So.  2d  1331  (Fla.  1986);  In  re  Barry,  445  So.  2d 
365  (Fla.  Dist.  Q.  App.  1984); 


Geoi^a: 


In  re  L.H.R.,  253  Ga.  439,  321  S.E.2d  716  (1984); 


Indiana: 


In  re  Lawrance,  579  N.E.2d  32,  39  (Ind.  1991); 


Louisiana: 


In  re  P.V.W.,  424  So.2d  1015,  1019  (La.  1982); 


Massachusetts: 


In  re  Beth,  All  Mass.  188,  587  N.E.2d  1377,  1382  (1992);  In  re  Doe, 
411  Mass.  512,  583  N.E.2d  1263,  1267  (1992);  Brophy  v.  New 
England  Sinai  Hosp.,  Inc.,  398  Mass.  417,  497  N.E.2d  626,  633 
(1986);  Custody  of  a  Minor,  385  Mass.  697,  434  N.E.2d  601  (1982); 
In  re  Spring,  380  Mass.  629,  405  N.E.2d  115,  119  (1980); 
Superintendent  of  Belchertown  State  School  v.  Saikewicz,  373  Mass. 
728,  370  N.E.  2d  417,  427-28  (1977);  In  re  Hier,  18  Mass.  App.  200, 
464  N.E.2d  959,  review  denied,  392  Mass.  1102,  465  N.E.2d  261 
(1984); 


Minnesota: 


In  re  Torres,  357  N.W.2d  332  (Minn.  1984); 
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New  Jersey:    In  re  Jobes,  108  N.J.  394,  529  A.2d  434,  451  (1987);  In  re  Peter,  108  N.J. 

365,  529  A.2d  419,  423  (1987);  In  re  Quinlan,  70  N.J.  10,  355  A.2d  647,  664 
(1976);  In  re  Clark,  210  N.J.  Super.  548,  510  A.2d  136  (Ch.  Div.  1986);  In 
re  Visbeck,  210  N.J.  Super.  527,  510  A.2d  125,  129  (Ch.  Div.  1986); 

Ohio:  In  re  Crum,  61  Ohio  Misc.  2d  596,  580  N.E.2d  876  (Probate  Ct.  Franklin 

County,  1991);  Leach  v.  Akron  Gen.  Medical  Center,  68  Ohio  Misc.  1,  426 
N.E.2d  809  (1980); 

Washington:  In  re  Grant,  109  Wash.  2d  545,  747  P.2d  445,  449  (1987),  modified,  757  P.2d 
534  (1988);  In  re  Ingram,  102  Wash.  2d  827,  689  P.2d  1363  (1984);  In  re 
Hamlin,  102  Wash.  2d  810,  689  P.2d  1372  (1984);  In  re  Colyer,  99  Wash.  2d 
114,  660  P.2d  738,  744  (1983);  and 

Wisconsin:     In  re  L.W.,  167  Wis.  2d  53,  482  N.W.2d  60,  67  (1992). 
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Statement  of  the  Christian  Medical  &  Dental  Society 

Bristol.  TN 


Introduction 

The  Christian  Medical  &  Dental  Society  serves  as  a  voice  and  ministry  for  Christian  doctors.  Its 
mission  is  to  "change  the  heart  of  healthcare."  Founded  in  1931  and  today  serving  1 1.000 
members,  CMDS  promotes  positions  on  health  care  issues;  conducts  overseas  and  domestic 
mission  projects;  coordinates  a  network  of  Christian  doctors  for  fellowship  and  professional 
growth;  sponsors  student  chapters  in  medical  and  dental  schools;  distributes  educational  and 
inspirational  resources;  holds  marriage  and  family  conferences;  provides  Third  World  missionary 
doctors  with  continuing  education  resources;  and  conducts  academic  exchange  programs 
overseas. 

Overview 

The  membership  of  the  Christian  Medical  &  Dental  Society  (CMDS)  has  by  vote  officially 
declared  its  opposition  to  physician-assisted  suicide  {see  Appendix  A).  CMDS  opposes  physician- 
assisted  suicide  for  the  following  reasons: 

1 .  It  violates  the  Hippocratic  and  Judeo-Christian  ethics  that  have  provided  the  foundation  of 
medicine  for  thousands  of  years. 

2.  Precedents  in  pre-war  Germany  and  modem  day  Holland  evidence  an  insidious  link  between 
physician-assisted  suicide,  genocide,  involuntary  euthanasia,  and  infanticide. 

3.  Economic  pressures  will  translate  the  "right  to  die"  into  the  "duty  to  die,"  putting  the  elderly, 
handicapped,  poor  and  others  at  particular  risk. 

4.  Hospices,  pain  management  and  truly  compassionate,  loving  care  offer  ethical  alternatives  to 
killing  the  patient. 

Ethical  Foundations 

In  ancient  Greece  and  Rome,  patients  never  knew  if  their  physician  would  heal  them  or  kill  them. 
Especially  vulnerable  to  euthanasia  were  the  elderly,  disabled,  seriously  sick,  and  weak  infants. 
The  followers  of  Hippocrates  articulated  life-honoring  principles  that  came  to  be  known  as  the 
Hippocratic  oath  (circa  400  B.C.):  "I  will  keep  [the  sick]  from  harm  and  injustice.  I  will  neither 
give  a  deadly  drug  to  anybody  if  asked  for  it,  nor  will  I  make  a  suggestion  to  this  effect." 

CMDS  member  Robert  Orr,  MD,  chairman  of  medical  ethics  at  Loma  Linda  University,  has 
observed,  "Killing  patients  has  been  outside  the  bounds  of  medical  care  for  at  least  2500  years. 
. . .  Making  this  a  possibility  would  change  the  very  character  of  the  practice  of  medicine.  The 
physician  would  no  longer  be  purely  a  healer,  but  would  be  an  executioner  as  well.  This  would 
seriously  undermine  the  doctor-patient  relationship  and  the  trust  that  is  so  necessary  to  that 
relationship.  In  addition,  I  believe  it  would  also  detract  from  our  current  efforts  in  palliative  care. 
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. . .  If  patients  and  doctors  had  the  easy  option  of  euthanasia,  there  would  be  much  less  effort 
placed  .ito  good  end-of-life  care."' 

Besides  sympathy  with  many  of  the  ideals  of  the  Hippocratic  oath,  many  doctors  practicing  today 
hold  to  a  Judeo-Christian  perspective  on  life.  A  cornerstone  of  the  Judeo-Christian  stance  is  the 
commandment,  "Thou  shalt  not  murder."  John  Jefferson  Davis  contrasts  the  Judeo-Christian 
standard  with  the  relativistic  viewpoint: 

"The  euthanasia  mentality  sees  man  as  the  lord  of  his  own  life:  the  Christian  sees  human  life 
as  a  gift  from  God.  to  be  held  in  trusteeship  throughout  man's  life  on  earth.  .  .  .  Determining 
the  moment  of  death  is  God's  prerogative,  not  man's  (Job  14:5).  Man  does  not  choose  his 
own  death,  but  acquiesces  in  the  will  of  the  heavenly  Father,  knowing  that  for  the  believer, 
death  is  both  the  last  enemy,  and  the  doorway  to  eternal  life.  Because  man  bears  the  image  of 
God.  his  life  is  sacred  in  every  state  of  its  existence,  in  sickness  or  in  health,  in  the  womb,  in 
infancy,  in  adolescence,  in  maturity,  in  old  age,  or  even  in  the  process  of  dying  itself."^ 

Precedents 

In  the  past  half  decade,  the  Hippocratic  and  Judeo-Christian  foundations  of  medicine  have  been 
eroded.  CMDS  member  and  former  surgeon  general  C.  Everett  Koop  notes,  "I  am  convinced  that 
in  the  1930's  the  German  medical  sentiment  favoring  euthanasia  (even  before  Hitler  came  to 
power)  made  it  easier  for  the  Nazi  government  to  move  society  along  the  slippery  slope  that  led 
to  the  Holocaust."' 

Holland  has  allowed  physician-assisted  suicide  for  over  a  decade,  with  supposedly  strict  controls. 
An  official  Dutch  government  survey  revealed  that  in  8,100  cases  in  which  doctors  prescribed 
lethal  overdoses  of  pain  medication,  61  percent  of  the  patients  had  not  consented  to  their  death* 
According  to  a  U.S.  News  and  World  Report  article,  in  45  percent  of  cases  of  involuntary 
euthanasia  in  hospitals,  doctors  did  not  even  consult  family  members.'  Dutch  government 
officials  are  now  "resorting  to  the  courts  to  build  precedents  that  would  serve  as  imofficial  policy 
governing  the  mercy  killing  of  newborns."* 

Practical  considerations 

Managed  care  is  placing  increasing  pressures  on  and  even  offering  financial  rewards  to  doctors  to 
limit  patient  treatment.  Seriously  ill  patients  v«ll  be  made  to  feel  like  fmancial  and  emotional 


'  Robert  Oir,  MD.  Physician-Assisted  Death,  in  New  Issues  in  Medical  Ethics.  Jay  Hollman.  MD,  editor  (Bristol, 

TN:  Christian  Medical  &  Dental  Society),  p.  184. 

^  Davis,  John  Jefferson,  Evangelical  Ethics.  (Phillipsburg,  NJ:  Presbyterian  and  Reformed  Publishing  Co.,  1985), 

pp.  191-92. 

'  C.  Everett  Koop,  MD  and  Timothy  Johnson.  MD,  L^t's  Talk  (Grand  Rapids,  Ml:  Zondervan,  1992),  p.46. 

*  Van  der  Maas  PJ,  van  Delden  JJM,  Pijnenborg  L.  Looman  CWN.  "Euthanasia  and  other  medical  decisions 

concerning  the  end  of  life:  An  Investigation  Performed  Upon  Request  of  the  Commission  of  Inquiry  into  the 

Medical  Practice  Concerning  Euthanasia,"  (Amsterdam:  Elsevier  Science  Publishers,  1992),  p.  73. 

'  US.  News  A  World  Report.  April  25,  1994,  pp.  31-36. 

'  Associated  Press  wire  story.  December  5,  1995. 
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burdens.  The  poor,  elderly,  disabled,  disadvantaged  and  others  lacking  access  to  medical  care 
will  be  at  greatest  risk.  For  them,  the  'right  to  die'  can  quickly  become  a  dut)  to  die.' 

CMDS  members  Orr,  Schiedermayer  and  Biebel  list  a  few  other  practical  considerations; 

Abuse.  Once  it  is  considered  right  to  end  someone's  life  on  request,  it  will  be  much  easier  to 
presume  a  "request"  from  others  (the  demented,  comatose,  etc.). 

Error.  The  inherent  uncertainties  in  medicine  will  cause  some  to  die  unnecessarily. 

Slippery  slope.  Once  society  accepts  voluntary  euthanasia,  it  can  be  predicted  that  very  quickly 
allowance  will  have  to  be  made  for  those  who  are  unable  to  speak  for  themselves. 

Distrust.  If  the  patient  knows  his  doctor  is  allowed  to  kill  him.  there  will  be  an  erosion  of  the 
traditional  trust  between  patient  and  doctor. 

Coercion.  Elderly,  handicapped,  and  dying  people  may  feel  subtly  or  directly  encouraged  to 
request  their  legal  option  of  euthanasia 

True  Compassion  and  Hope 

True  compassion  involves  coming  alongside  someone  who  is  suffering  with  the  purpose  of 
helping~not  killing.  Compassion  often  involves  a  course  of  difficult  sacrifice,  as  the  helper 
shares  in  the  problems  and  pain  of  the  patient. 

Phvsician-assisted  suicide  is  the  easiest  way  out.  Though  often  couched  in  terms  of  compassion 
and  caring,  it  requires  neither  a  commitment  to  care  nor  love.  Even  if  one  were  purely  motivated 
to  relieve  suffering,  a  'merciful'  motive  could  not  justify  an  immoral  act. 

The  vast  majority  of  terminally  ill  patients  who  experience  pain  can  receive  treatment  that 
significantly  reduces  their  discomfort.  It  would  be  severely  short-sighted  to  legalize  physician- 
assisted  suicide  in  order  to  address  the  exceptional  minority  for  whom  pain  treatment  is 
inadequate. 

Still,  controlling  and  relieving  pain  is  not  the  lone  factor  contributing  to  suicidal  desires. 
Depressed  patients  and  those  who  feel  fatigued  from  battling  long-term  illnesses  may  simply  feel 
that  "life  is  no  longer  worth  living."  These  individuals  do  not  need  our  encouragement  to  kill 
themselves;  they  need  a  reason  to  live.  Their  problem  is  not  ultimately  physical,  but  emotional, 
moral  and  spiritual.  They  do  not  need  a  lethal  prescription;  they  need  hope  and  love. 

As  Dr.  Koop  has  observed,  "...  our  spiritual  heritage  reminds  us  that  we  should  not  equate 
being  terminally  ill  with  being  hopelessly  ill."*  He  warns, "...  I  am  very  fearful  about  placing 


'  Robert  Orr,  MD,  David  Schiedermayer,  MD,  and  David  Biebel,  D.  Min,  Life  &  Death  Decisions:  Help  in  Making 
Tough  Choices  about  Bioethical  Issues  (Colorado  Springs:  Baker  Book  House.  1990),  p.  158. 
'  Koop  and  Johnson,  p.46. 
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societal  pressure  or  family  pressure  on  terminally  ill  people  to  "hurry  up  and  move  out  of  the 
way.'"* 

Beth  Spring  and  Ed  Larson  have  noted,  "Beyond  hospice  care,  there  is  a  broader  need  in  society 
to  recognize  and  meet  the  challenges  of  a  growing  elderly  population.  Restoring  respect,  building 
community  awareness,  and  promoting  cross-generational  activities  and  ministry  opportunities  are 
all  part  of  this  bigger  picture."'"  They  explain,  "Euthanasia  is  virtually  irrelevant  in  circles  where 
the  elderly  have  high  self-esteem,  a  sense  of  purpose,  and  a  close  community.  As  these  circles 
widen  and  multiply  nationwide  through  the  work  of  churches  and  other  institutions  dedicated  to 
preserving  life  from  start  to  fmish,  the  grip  of  the  appeal  euthanasia  holds  may  slowly  be 
loosened."" 

Hospice  care  and  pain  control  technology  offer  alternatives  to  suicide.  Both  depression  and  pain 
can  be  treated,  providing  the  patient  with  a  great  measure  of  relief.  Hospice  care  offers  dying 
with  dignity  and  fulfills  the  true  meaning  of  compassion — coming  alongside  the  sufferer.  The 
loving  care  of  friends  and  family  can  bring  great  dignity  and  immeasurable  value  to  the  lives  of 
terminally  ill  patients. 

Conclusion 

Physician-assisted  suicide  is  merely  a  cheap,  quick-fix  alternative  to  treating  and  caring  for 
suffering  patients.  It  has  no  roots  in  the  ethical  foimdations  that  have  moored  medicine  and 
society  for  thousands  of  years.  Both  the  recent  past  and  the  present  evidence  the  deadly  slippery 
slope  down  which  physician-assisted  suicide  leads.  Given  economic  and  other  pressures,  imder 
legalized  assisted  suicide  the  "right  to  die"  would  soon  become  the  "duty  to  die." 

Rather  than  opening  the  door  to  killing  patients,  we  must  focus  on  coming  alongside  them  with 
true  compassion.  We  must  demonstrate  by  our  loving  care  that  life-even  in  its  most  difficult 
stages— is  worth  living.  We  must  resist  the  temptation  to  rid  ourselves  of  "burdens"  and  instead 
offer  hope  and  love  to  individuals  who  are  inherently  of  immeasurable  worth. 


"  Ibid.,  p.55. 

'"  Beth  Spring  and  Ed  Larson,  Euthanasia:  Spiritual.  Medical,  and  Legal  Issues  in  Tenninal  Health  Care  (Portland: 

Multnomah  Press,  1988),  p.  189. 

"Ibid.,  p.  192. 
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Appendix  A 
CMDS  Position  Statement  on  Physician-Assisted  Suicide 

We.  as  Christian  physicians  and  dentists,  believe  that  human  hfe  is  a  gift  fi-om  God  and  is  sacred 
because  it  bears  God's  image.  Human  life  has  worth  because  Christ  died  to  redeem  it.  and  it  has 
meaning  because  God  has  an  eternal  purpose  for  it. 

We  oppose  active  intervention  with  the  intent  to  produce  death  for  the  relief  of  pain,  suffering,  or 
economic  considerations,  or  for  the  convenience  of  patient,  family,  or  society. 

Proponents  of  physician-assisted  suicide  argue  from  the  perspective  of  compassion  and  radical 
individual  autonomy.  There  are  persuasive  counter  arguments  based  on  the  traditional  norms  of 
the  medical  professions  and  the  adverse  consequences  of  such  a  public  policy.  Even  more 
important  than  these  secular  arguments  is  the  biblical  view  that  the  sovereignty  of  God  places  a 
limit  on  human  autonomy. 

In  order  to  affirm  the  dignity  of  human  life,  we  advocate  the  development  and  use  of  alternatives 
to  relieve  pain  and  suffering,  provide  human  companionship,  and  give  opportunity  for  spiritual 
support  and  counseling. 

The  Christian  Medical  &  Dental  Society  opposes  physician-assisted  suicide  in  any  form.'^ 


'^  Approved  by  the  CMDS  House  of  Delegates.  Passed  unanimously  May  I,  1992.  St.  Louis,  Missouri. 
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